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ADVERTISEMENT 


TO  THE 


FOURTH  EDITION. 


IT  hoi  been  my  anxiotu  wish,  in  preparing  the 
Fourth  Edition  of  this  little  tvork^  to  render  it  deserving  of 
ike  distinguished  favour  with  which  the  two  first  editions 
were  received  by  the  profession  and  the  public.     With  this 
view  I  have  carefully  expunged  the  errors  which  pervaded 
the  last  edition,  the  work  of  an  anonymous  editor,  and  have 
endeavoured  to  arrange,  under  their  appropriate  divisions, 
the  recent  decisions,  and  modem  enactments  upon  the  «u6- 
ject  of  the  criminal  law.    I  have  found  it  necessary  to  re- 
frame  most  of  the  indictments  in  the  first  part  of  the  second 
book,  which  1  have  done  after  an  attentive  consideration  of 
the  operative  words  of  the  respective  statutes;  and,  to  ren- 
der the  work  of  more  general  practical  utility,  I  have 
thought  it  expedient  to  add  several  additional  sections, 
which,  with  the  other  new  matter,  has  considerably  augmented 


IV  ADVERTISEMENT. 

the  fmUc  of  the  work.    The  increased  utility  of  the  work  wHl, 
I  trustf  be  a  sufficient  ecology  for  the  increcue  in  size, 

I  cannot  forego  this  opportunity  cf  acknowledging 
publicly  my  obligations  to  Mr.  Baron  Vauoban,  by  whose 
indulgence  I  have  been  enabled  to  insert^  in  the  body  of  the 
workf  many  cases  decided  by  the  twelve  judges^  which  are  not 
reported, 

J,  J. 
New  Court,  Middle  Temple. 
Feb,  1831. 
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ADVERTISEMENT 


TO  THE 


SECOND  EDITION. 


This  little  work  has  been  some  time  out  of  print. 
An  unusually  rapid  sale  of  a  very  large  edition  of  it  has 
rendered  a  second  edition  necessary,  much  sooner  than  I 
had  any  reason  to  anticipate.  Short,  however,  as  the  time 
is  since  the  first  edition  of  it  was  published,  several  most 
material  alterations  in  the  Criminal  Law  of  the  country 
have,  even  during  that  short  period,  been  made  by  the 
Legislature;  and  this  has  made  it  necessary  for  me  to  re- 
vise the  whole  work,  to  strike  out  some  of  the  precedents 
in  it,  and  add  others,  and  to  make  many  other  material 
alterations  and  additions.   The  pains  I  have  taken  in  doing 

I 

this  will  perhaps  best  evince  my  sense  of  the  liberal  and 
flattering  manner  in  which  this  work  has  been  received  by 
the  Profession  and  the  Public. 

J.  F.  A. 
6,  SymtmcPs  Inn, 


PREFACE 


TO    THE    FIRST    EDITION. 


IN  the  year  1812,  I  collected  all  the  authorities  upon 

the  Pleas  of  the  Crown,  to  he  found  in  the  text  hooks,  the 

hooks  of  reports,  &c. :  all  that  could  elucidate  the  snhject 

in  Bracton,  Britton,  Fleta,  and  the  Mirror;  the  suhstance 

of  Hale,  Hawkins,  the  Third  Institute,  Dalton,  Foster,  and 

East;  all  the  cases  upon  the  suhject  in  the  Year  Books, 

the  old  reports,  and  in  the  modern  and  recent  reports; 

and  all  the  statutes  upon  die  suhject,  down  to  the  period 

at   which   I   made   the   collection.     Of  these  materials^ 

I  framed,  with  infinite  pains,  a  Digest  in  three  volumes; 

one  of  which  was  actually  puhlished  in  the  year  1813. 

When  I  contemplated  the  puhlication  ahove  mentioned, 
works  upon  the  Pleas  of  the  Crown  were  extremely  scarce ; 
those  of  repute,  upon  the  suhject,  were  rarely  to  he  had, 
even  at  most  extravagant  prices.  But  immediately  upon 
the  puhlication  of  my  first  volume,  two  other  works  were 
announced  upon  the  same  suhject :  one  of  which  was  puh- 
lished very  sltortly  after  it  was  announced;  the  other,  not 
for  nearly  two  years  afterwards.  Their  heing  announced, 
however,  had  the  effect  of  deterring  me  from  proceeding 
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with  my  work :  I  thought  they  would  amply  supply  the  ^ 
deficiency  of  works  upon  the  suhject;  and  I  felt  too  much 
diffidence  in  my  own  ahility,  to  enter  into  competition 
with  the  writers  of  them.  Another,  and  a  very  elaborate 
work,  has  since  been  added,  which  has  Mly  confirmed  me 
in  my  determination  not  to  publish  the  work  I  originally 
contemplated. 

As  the  subject  of  Evidence  in  criminal  cases,  however, 
had  not  been  treated  of  by  any  of  these  writers,  and  as 
some  book  upon  the  subject  was  extremely  desirable, 
I  thought  I  might  select  from  the  work  I  originally  com> 
piled,  such  part  of  it  as  related  to  evidence  in  criminal 
cases,  and  publish  it,  without  subjecting  myself  to  the  im- 
putation of  wishing  to  enter  into  any  competition  with  the 
learned  writers  of  the  works  already  extant  upon  the  Pleas 
of  the  Crown.  I  have  made  this  compilation ;  I  hove  add- 
ed to  it  all  the  cases  since  decided,  and  the  statutes  since 
enacted,  upon  the  subject;  and  I  have  compressed  the 
whole  into  the  smallest  compass  that  appeared  to  me  to 
be  practicable,  consistently  with  perspicuity.  I  have  also 
^dded  precedents  of  indictments  and  other  criminal  plead- 
ings— not  from  any  idea  that  this  part  of  the  work  was 
required  by  the  profession,  there  being  already  one  or  two 
collections  of  great  repute  upon  the  subject — ^but  merely 
because  I  found  it  impracticable  to  give  the  evidence  in 
particulA:  cases,  in  the  simplified  form  I  was  anxious  to 
give  it,  without  also  giving,  in  each  case,  the  particular 
indictment  or  pleading  the    evidence  was  intended  to 
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support.  And  as  I  was  thus  obliged  to  give  the  prece- 
dents, I  thought  it  desirable,  and,  indeed,  necessary,  also 
to  give  £aich  a  sununary  of  the  law  relative  to  pleading  in 
-criminal  cases,  generally,  as  would  enable  the  reader  to 
frame  an  indictment,  in  cases  where  he  might  not  be  able 
to  find  a  precedent. 

As  to  the  arrangement  of  my  materials,  I  have  endea- 
voured to  make  it  simple  and  perspicuous.  The  work 
consists  of  two  books — The  first  book,  which  treats  of 
Pleading  and  Evidence  in  criminal  cases  generally,  is  di- 
vided into  two  parts :  the  first,  treating  of  Pleading  gene- 
rally, namely,  of  indictments,  informations,  special  pleas, 
demurrers,  &c. ;  the  second  treating  of  Evidence  general- 
ly, namely,  of  evidence  of  records,  of  matters  quasi  of  re- 
cord, of  private  written  instruments,  and  of  parol  evidence> 
the  competency  and  credit  .of  witnesses,  &c.  &c. 

The  second  book,  which  treats  of.  Pleading  and  Evi- 
dence in  particular  cases,  is  divided  into  four  parts :  the 
first  treats  of  offences  against  the  property  and  persons  of 
individuals ;  the  second  treats  of  offences  of  a  public  na- 
ture, namely  offences  against  the  King  and  his  govern- 
ment, offences  against  public  justice,  offences  against  the 
public  peace,  offences  against  public  trade,  and  offences 
against  public  police  and  economy ;  the  third  treats  of  con- 
spiracies ;  and  the  fourth,  of  principals  and  accessaries. 

I  have  now  apprized  the  reader  of  what  he  is  to  expect 
in  the  following  work.  Trifling  as  it  may  appear,  it  has 
cost  me  much  time  and  great  labour.     I  have  taken  infi- 
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Qite  pains  to  simplify  my  subject;  to  reject  every  thing 
redundant  or  irrelevant;  to  compress  the  whole  into  the 
smallest  possible  compass  consistent  with  perspicuity;  and 
to  clothe  it  in  language,  plain,  simple,  and  unadorned. 
In  fact,  my  sole  object  has  been,  to  make  this  a  practically 
useful  book ;  I  neither  anticipate  nor  desire  for  it  a  higher 
commendation. 

J.  F.  A. 
6,  SymofuTa  Inn, 


TABLE  OF  CONTENTS. 

BOOK  I. 
Pleading  and  Emdence  generally* 

PART  1. 
Pleading  generally. 

Cb.  U  Indictment 1 — 62 

2.  Information 63 — 71 

3.  Pleas,  replications,  &c.  ....       72-^7 

PART  2. 

Evidence  generaUy, 

Cfa.  1.  What  allegations  must  be  proved       .         .  88 — 104 

2.  The  manner  of  proving  them         .         .  .  105 — 155 

Sect.  1.  By  Admissions  and  Confessions.  108—113 

2.  By  Presumptions           .         .  .  113—115 

3.  By  Written  Evidence        .        .  116—131 

4.  By  Parol  Evidence        .  .  131— 155 

BOOK  II. 
Pleading  and  Evidence  in  particular  Cases, 

PART  1. 

Offences  against  Individuals, 

Ch.  1.  Offences  against  the  property  of  individuals       156 — 306 
2.  Offences  against  the  persons  of  individuals         307 — 372 

PART  2. 
Offences  of  a  Public  Nature, 

Ch.  I.  Oifences  against  the  King  and  his  Government  373 — 412 

2.  Offences  against  public  justice      .         .  413 — 444 

3.  Offences  against  the  public  peace     .         .         445 — 467 
^       4.  Offences  against  public  trade        .         •         .     468 — 474 

5.  Offences  against  public  police  and  economy.       475 — 567 

PART  3. 
Conspiracy 508—514 

PART  4. 
Principals  and  Accessaries 515 — 526 

PART  5. 
Subsequent  Felonies         .  ...         527—578 


■)«! 


^ 


^ 

* 


w* 


7HE  Publishers  respectfully  inform  the  Public,  that  the  Third 
Edition  of  this  valuable  little  work  was  not  prepared  for  pubUca-  J 
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CORRIGENDUM. 


THE  -statute  7  <^  8  G.  4,  c.  28,  t.  10,  by  which  sentence  of  trans- 
portation or  imprisdnment  may  be  awarded  in  addition  to  a  for- 
mer existing  sentence,  applies  only  to  subsequent  convictions  for 
felony;  therefore,  dele  the  reference  to  that  enactment — "tee 
ante  J  p.  157" — which  occurs  under  some  of  the  indictments  for 
misdemeanors. 


ADDENDA. 


.  THE  following  eases  were  decided  by  the  twelve  judges,  whilst 
this  edition  was  in  the  press: — 

Pmgt 

56,  L  14 — "413.  This  rule  was  a  second  time  brought  un- 
der the  consideration  of  the  judges,  by  Mr.  Justice  ^ayley, 
when  it  was  again  decided,  that  a  receiver  ought  not  to  be 
indicted  as  a  principal  felon  also,  in  the  same  indictment. 
JL  V.  Madden,  MSS.  cor.  12  JsJ* 
348, 1. 19 — **  words.  But  to  be  a  wounding  within  the  statute,  it  is 
necessary  that  the  skin  should  be  broken.  Upon  an  indict- 
ment for  wounding  Best,  it  appeared  that  die  defendants 
struck  him  with  an  iron  sticking  bar,  wrenched  from  a  block 
used  for  making  pins,  and  with  a  hammer,  giving  him  tre- 
mendous  blows  across  his  shoulders,  on  his  loins,  and  on 
other  parts  of  his  body,  and  broke  his  collar  bone,  and  in- 
jured  the  end  of  the  bone,  but  there  was  no  evidence  of  an 
incised  wound,  or  that  the  skin  was  broken :  Park,  J.,  was 
of  opinion  at  the  trial,  that  this  was  a  wounding  within  the 
statute,  the  word  wound  being  introduced  for  the  purpose 
of  destroying  the  distinction  which  it  was  necessary  to  make 
upon  the  repealed  statute  between  incised  and  contused 
wounds :  the  defendants  having  been  convicted,  it  was  holden 
by  nine  judges,  Bayley,  Park,  and  Garrow,  contrd,  that 
this  was  not  a  wounding  within  the  statute.  R,  v.  Wood  ^ 
M^Mahon,  MSS,  cor,  12  Js,      But  where,  upon  an  indict- 
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ment  for  stabbing,  cutting,  and  wounding  0.  C.  Codringtonf 
it  appeared  that  the  defendant  threw  a  finishing  hammer, 
one  end  of  which  was  round  and  flat,  and  the  other  end 
sharp,  to  draw  out  with,  at  the  prosecutor,  which  struck  him 
and  wounded  him  on  his  nose,  breaking  the  skin  and  leav- 
ing a  scar  on  his  nose  an  inch  and  a  half  long,  but  it  did  not 
appear  which  end  of  the  hammer  struck  the  prosecutor; 
upon  a  case  reserved,  whether  this  was  a  cut,  stab,  or  wound, 
within  the  true  construction  of  the  statute,  it  was  holden  that 
the  defendant  was  properly  convicted.  R.  v.  Withers^  MSS. 
cor.  12  /*." 
349,  L  35 — '<  68.  Upon  an  indictment  for  stabbing,  cutting, 
and  wounding  Staple^  with  intent  to  prevent  and  resist  the 
apprehension  and  detainer  of  G.  Hood,  for  an  assault,  it  ap- 
peared that    the  warrant  was  to  take  '  the  body  of 

Hood,  (leaving  a  blank  for  the  christian  name),  of  the  hamlet 
of  B.,  in  the  parish  of  F.,  in  the  same  county,  by  whatsoever 
name  he  may  be  called  or  known,  the  son  of  Samuel  Hood,  to 
answer,  &c.'  it  was  contended  that  the  warrant  was  illegal, 
and  would  not  justify  the  apprehension  and  detainer  of  the 
defendant ;  to  which  it  was  answered,  that  the  description 
was  a  sufficient  designation  of  the  person :  Faughan,  B.,  re- 
served the  point,  and  the  defendant  having  been  convicted, 
the  judges  held  that  the  warrant  was  insufficient,  and  that 
the  conviction  was  wrong.    R,  v.  Hood,  MSS,  cor,  12  Js," 
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Sect.  I. 

Indictment,  what,  and  in  what  Casei  it  lies. 

j\N  indictment  is  a  vrritten  accusation  of  one  or  more  persons 
of  a  crime,  preferred  to,  and  presented  upon  oath  by,-  a  grand 
jury. 

It  lies  for  all  treasons  and  felonies,  for  misprisions  of  treason 
and  felony,  and  for  all  misdemeanors  of  a  public  nature  at  com- 
mon law.  2  Hawk,  c,  25,  #.  4.  If  a  statute  prohibit  a  matter  of  pub- 
lic grievance,  or  command  a  matter  of  public  convenience  (such 
as  the  repairing  of  highways,  or  the  like),  all  acts. or  omissions 
contrary  to  the  prohibition  or  command  of  the  statute,  being 
misdemeanors  at  common  law,  are  punishable  by  indictment,  if 
the  statute  specify  no  other  mode  or  proceeding.  lb,  R.  v.  Davis, 
Say,  133.  €Knd  see  R,  v.  Sainsbury,  4  T.  R,  457.  And  if  the  sta- 
tute specify  a  mode  of  proceeding  different  from  that  by  indict* 
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ment ;  then,  if  the  matter  were  already  an  indictable  oSence  at 
common  law,  and  the  statute  introduced  merely  a  different  mode  of 
prosecutipn  aiid  punishment,  the  remedy  is  cumulative,  and  the 
prosecutor  has  still  the  option  of  proceeding  by  indictment  at 
common  law,  or  by  the  mode  pointed  out  by  the  statute;  R,  v. 
Robinson,  2  Burr.  799.  R.  v.  Wigg,  1  Ld.Raym.  1165,  2  Salk. 
460.  R.  V.  Balme,  1  Cowp,  648.  R,  v.  Carlisle,  3  B,  ^  J,  161. 
and  see  2  Hale,  191.  1  Sound.  195,  n.  (4);  or  even  if  a  statute 
prohibit,  under  a  penalty,  an  act  which  was  before  lawful,  and  a 
subsequent  statute,  R.  v.  Bmfol,  2  Bur.  832,  or  the  same  statute 
in  a  subsequent  substantive  clause  ordain  a  mode  of  proceeding 
for  the  penalty  different  from  that  by  indictment,  the  prosecutor 
may,  notwithstanding,  proceed  by  indictment  upon  the  prohibi- 
tory clause,  as  for  a  misdemeanor  at  common  law;  or  he  may 
proceed  in  the  manner  pointed  out  by  the  statute,  at  his  option ; 
2  Hale,  171.  R.  y.  Wright,  1  Burr.  543;  imd  see  R.  v.  Jones,  2 
Str.  1146.  R.  V.  Harris,  4  T.R.  205;  but  if  the  manner  of  pro- 
ceeding for  the  penalty  be  contained  in  the  same  clause  which 
prohibits  the  act,  the  mode  of  proceeding  given  by  the  statute 
must  be  pursued,  and  no  other.  R.  v.  Robinson,  2  Bur.  805.  i2. 
V.  Buck,  2  Str.  679.  If  a  statute  make  that  felony  which  be- 
fore was  a  misdemeanor  only,  the  misdemeanor  is  merged,  and 
cannot  be  prosecuted ;  but,  if  a  new  punishment,  or  new  mode 
of  proceeding  merely  be  directed,  without  altering  the  class  of 
the  offence,  the  new  punishment,  or  new  mode  of  proceeding,  is 
cumulative,  and  the  offender  may  be  indicted  as  before  for  the 
common  law  misdemeanor.  R.  v.  CarUsk,  5  R.  Sf  /i,  161. 
Where  a  statute  enabled  the  King  in  council  to  make  certain 
orders  relating  to  quarantine,  a  disobedience  of  these  orders  was 
holden  to  be  a  misdemeanor  at  common  law,  and  indictable  as 
such.  JR.  V.  Harris,  4  T.  R,  202.  So,  where  a  corporation  were 
authorized  by  a  public  statute  to  make  a  towing  path  on  the  side 
of  a  river,  it  was  holden  to  be  a  misdemeanor  at  common  law 
to  obstruct  the  corporation  in  the  execution  of  the  powers  given 
them  by  the  statute,  and  of  course  indictable.  R.  v.  Smith,  2 
Doug.  441.    See  Com.  Dig.  Indictment,  (D).  1  Russell,  44 — 49. 

But  an  indictment  will  not  lie  for  a  mere  private  injury  against 
an  individual :  as  for  enticing  away  his  apprentice ;  R,  v.  Darnel, 
1  Salk.  3^0*,  entering  his  close,  digging  the  ground,  erecting  a 
shed  thereon,  expelling  him  and  keeping  him  out  of  possession ;  R, 
t.  Storr,  3  J3ur.  1698.  R.  v.  Bake,  Id.  1731 ;  pulling  the  thatch  off 
a  dwelling-house  of  which  he  was  in  peaceable  possession;  R.  v. 
Atkins,  3  Bur.  1706, 1707 ;  or  the  like:  the  remedy  for  injuries  of 
this  description  is  by  action  only,  unless  they  be  aqcompanied  by 
circumstances  which  amount  to  a  breach  of  the  peace.  Anon,  3 
Salk.  187.  So,  an  indictment  will  not  lie  for  the  infringement  of 
rights  which  are  merely  private,  though  regulated  by  a  public 
statute;  fi.  v.iUcftardf,  8  r.i^634;  nor  for  an  act  prohibited 
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by  a  private  statute,  which  tends  merely  to  the  damage  of  a  par- 
ticular individual;  22.  v.  ParkiUj  1  Sid.  208,  209;  nor  will  it  lie 
for  a  mere  breach  of  the  bye  laws  or  customs  of  a  corporation. 
R.  Y,  Sharpless,  4  T.  R.  777.  R,  v.  Gorge,  3  Salk.  188.  See 
Com,  Dig.  Indictment,  (£).  1  Russ,  49—52. 


Sect.  2. 

Against  whom  an  Indictment  lies. 

An  indictment  lies  against  all  persons  who  actually  commit, 
or  who  procure  or  assist  in  the  commission  of  crimes,  or  who  know- 
ingly harbour  an  offender;  for  each,  in  contemplation  of  law,  is 
guilty,  and  liable  to  punishment  according  to  the  part  which  he 
takes  in  the  perpetration  of  the  offence.  The  capability  of  com- 
mitdng  criraesy  however,  pre-supposes  an  act  of  understanding, 
and  an  exercise  of  will ;  and,  therefore,  as  no  person  can  be  ex- 
cused from  the  penalties  attaching  upon  the  disobediecce  of  the 
law,  unless  expressly  designated  and  exempted  by  the  law;  the 
law  has  defined  what  persons  and  actions  are  privileged  or  ex- 
empted £rom  the  severity  of  the  general  punishment  of  penal 
laws,  in  respect  of  their  incapacities  or  defects,  whether  natural, 
affected,  accidental,  or  in  respect  of  ciril  subjection. 

We  proceed  to  consider  the  liability  of  the  respective  pajrties  to 
an  o£fence,  and  the  several  grounds  of  exemption  from  punish- 
meot,  under  the  following  heads : — 

Frmcipala  m  the  first  degree"] — The  general  definition  of  a 
principal  in  the  first  degree  iSj  one  who  is  the  actor  or  actual  per- 
petrator of  the  fiict;  1  Hakf  233.  615.  But  it  is  not  necessary  that 
he  should  be  actually  present  when  the  offence  is  consummated ; 
for  if  one  lay  poison  purposely  for  another,  who  takes  it  and  is 
killed,  he  who  laid  the  poison,  though  absent  when  it  was  taken, 
is  a  principal  in  the  first  degree.  Faux's  case,  4  Co.  44  b,  Foet, 
349.  So,  it  is  not  necessary  that  the  act  should  be  perpetrated 
widi  his  own  hands;  for  if  an  offence  be  committed  through  the 
n^edium  of  an  innocent  agent,  the  employer,  though  absent  when 
the  act  is  done,  is  answerable  as  a  principal  in  the  first  degree.  See 
R.  V.  Gile*,  R.Sf  M.  166.  Thus,  if  a  child  under  the  age  of  dis- 
aetiDn,  or  any  other  instrument  excused  from  the  responsibility 
of  his  actions  by  defeet  of  understanding,  ignorance  of  the  fact,  or 
other  cause,  be  indted  to  the  commission  of  murder,  or  any  other 
crime,  the  meiter,  though  absent  when  the  fact  was  committed,  is, 
ez  neeessitate,  liable  for  the  act  of  his  s^ent,  and  a  principal  in  . 
the  first  degree.  Post.  340.  I  East,  P. C.  US.  1  Hawk. c.  31,  s.7. 
R.  V.  Palmer,  1  N.  R.  96,  2  Leach,  978.  But  if  the  instrument 
be  aware  of  the  consequences  of  his  act,  he  is  a  principal  in  the 
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first  degree,  and  the  employer,  if  he  be  absent  when  the  fact  b 
committed,  is  an  accessary  before  the  fact;  R.  v.  Stewart,  R.  S^ 
R.  363 ;  or,  if  he  be  present,  a  principal  in  the  second  degree. 
Fost,  349. 

Principals  in  the  second  degree^ — Principals  in  the  second  de- 
gree are  those  who  are  present  aiding  and  abetting  at  the  com- 
mission of  the  fact. 

Presence  in  this  sense  is  either  actual  or  constructive.  It  is 
not  necessary  that  the  party  should  be  actually  present,  an  ear 
or  eye  witness  of  the  transaction ;  he  is,  in  construction  of  law, 
present  aiding  and  abetting,  if,  with  the  intention  of  giving  as- 
sistance, he  be  near  enough  to  afford  it,  should  the  occasion  arise.- 
Thus,  if  he  be  outside  the  house  watching  to  prevent  surprise,  or 
the  like,  whilst  his  companions  are  in  the  house  committing  the 
felony,  such  constructive  presence  is  sufficient  to  make  him  a 
principal  in  the  second  degree.  Fost,  350.  See  R,  v.  Borfhwick 
et  al.  1  Dougl  207.  R,  v.  Gogerley,  R.  Sf  R.  343.  R,  v.  Oweut 
R.  8f  M,  96.  But  he  must  be  sufficiently  near  to  give  assist- 
ance; R.  V.Stewart,  R.  ^  R.  363;  and  .the  mere  circumstance  of 
a  party  going  towards  a  place  where  a  felony  is  to  be  committed, 
in  order  to  assist  to  carry  off  the  property,  and  assisting  in  carry- 
ing it  off,  will  not  make  him  a  principal  in  the  second  degree,  un- 
less, at  the  time  of  the  felonious  taking,  he  were  within  such  a 
distance  as  to  be  able  to  assist  in  it.  R.  v.  Kelly,  R.Sf  R.  421. 
So,  where  two  persons  broke  open  a  warehouse,  and  stole  there- 
out a  quantity  of  butter,  which  they  carried  along  the  street  thir- 
ty yards,  and  tlien  fetched  the  prisoner,  who,  being  apprised  of 
the  robbery,  assisted  in  carrying  away  the  property,  it  was  hold- 
en  that  he  was  not  a  principal,  but  only  an  accessary.  R.  v.  King, 
R,^  R.Z32.  See  R.  v.  M'Makin,  lb.  And  although  an  act  be 
committed  in  pursuance  of  a  previous  concerted  plan  between  the 
parties,  those  who  are  not  present,  or  so  near  as  to  be  able  to  af- 
ford aid  and  assistance,  at  the  time  when  the  offence  is  com-  - 
mitted,  are  not  principals,  but  accessaries  before  the  fact.  R,  v. 
Soares,  R.  Sf  R.  25.  R,  v.  Davis,  Id.  113.  R.  v.  Else,  Id,  142. 
R.  V.  Badcock,  Id.  249.  But  presence  during  the  whole  of  the 
transaction  is  not  necessary;  for  instance,  if  several  combine  to 
forge  an  instrument,  and  each  executes  by  himself  a  distinct  part 
of  the  forgery,  and  they  are  not  together  when  the  instrument  is 
completed,  they  are,  nevertheless,  all  guilty  as  principals.  R,  v. 
Bayley,  R.^R.  446.    See  2  East,  P.  C.  768. 

There  must  also  be  a  participation  in  the  act;  for  although  a 
man  be  present  whilst  a  felony  is  committed,  if  he  take  no  part 
in  it,  and  do  no  act  in  concert  with  those  who  commit  it,  he  will 
not  be  a  principal  in  the  second  degree,  merely  because  he  did 
not  endeavour  to  prevent  the  felony,  or  apprehend  the  felon.  1 
^ale,  439.  Fost.  350.     It  is  not  necessary,  however,  to  prove 
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that  the  party  actually  aided  in  the  commission  of  the  offence ; 
if  he  watched  for  his  companions,  in  order  to  prevent  surprise ; 
or  renuuned  at  a  convenient  distance,  in  order  to  favour  their  es- 
cape, if  necessary ;  or  was  in  such  a  situation  as  to  be  able  readi- 
ly to  come  to  their  assistance,  the  knowledge  of  which  was  cal- 
culated to  give  additional  confidence  to  his  companions;  in  con- 
templation of  law  he  was  present  aiding  and  abetting.     So,  a 
partidpation,  the  result  of  a  concerted  design  to  commit  a  spe- 
dfic  offence,  is  sufficient  to  constitute  a  principal  in  the  second 
degree.     Thus,  if  several  act  in  concert  to  steal  a  man's  goods, 
and  he  is  induced  by  fraud  to  trust  one  of  them,  in  the  presence 
of  the  others,  with  the  possession  of  the  goods,  and  then  another 
of  the  party  entice  the  owner  away,  that  he  who  has  the  goods 
may  carry  them  off,  all  are  guilty  as  principals.  R,  v.  Standleif, 
i2.  4*  -R-  305.    So,  it  has  been  holden  that,  to  aid  and  assist  a  per- 
son to  the  jurors  unknown,  to  obtain  money  by  ring-dropping,  is 
felony,  if  the  jury  find  that  the  prisoner  was  confederate  with 
the  person  unknown  to  obtain  the  money  by  means  of  this  prac- 
tice.   IL  V.  Moore,  1  Leach,  314.     And  if  two  persons  encourage 
each  other  to  murder  themselves  together,  and  one  does  so,  but  the 
other  fails  in  the  attempt  upon  himself,  he  is  a  principal  in  the  mur- 
der of  the  other.   R.  v.  Dyson,  R.  4*  R-  523.    So,  likewise,  if  seve- 
ral persons  combine  for  an  unlawful  purpose,  or  for  a  purpose 
to  be  carried  into  effect  by  unlawful  means;  see  Fast,  331,  352; 
particularly,  if  it  be  to  be  carried  into  effect  notwithstanding  any 
opposition  that  maybe  offered  against  it;  FostZSS,  354;  and 
one  of  them,  in  the  prosecution  of  it,  kill  a  man,  it  is  murder  in 
all  who  are  present,  whether  they  actually  aid  or  abet  or  not, 
see  the  Sessinghurst'hoitse  case,  1  Hale,  461,  provided  the  death 
were  caused  by  the  act  of  some  one  of  the  party  in  the  course  of 
his  endeavours  to  effect  the  common  object  of  the  assembly.    1 
Hawk,  c.  31,  «.  52.   Fost.  352.    JR.  v.  Hodgson  et  al.  1  Leach,  6. 
R.  V.  Plumer,  Kel.  109.     But  the  act  must  be  the  result  of  the 
confederacy ;  for,  if  several  are  out  for  the  purpose  of  committing 
a  felony,  and,  upon  alarm  and  pursuit,  run  different  ways,  and 
one  of  them  kill  a  pursuer  to  avoid  being  taken,  the  others  are 
not  to  be  considered  as  principals  in  that  offence.   12.  v.  White, 
R.SfR,  99.  The  purpose  must  also  be  unlawful ;  for,  if  the  origi- 
nal object  be  lawful,  and  be  prosecuted  by  lawful  means,  should 
one  of  the  party  in  the  prosecution  of  it  kill  a  man,  although  the 
party  killing,  and  all  those  who  actually  aid  and  abet  him  in  the 
act,  may,  according  to  circums^nces,  be  guilty  of  murder  or  man- 
slaughter, yet  the  other  persons  who  are  present,  and  who  do 
not  actually  aid  and  abet,  are  not  guilty  as  principals  in  the  se- 
cond degree.   Fost,  354,  355.   2  Hawk,  c.  29,  s.  9. 

A  mere  participation  in  the  act,  without  a  felonious  participa- 
tion in  the  design,  will  not  be  sufficient.  1  East,  P.  C.  257.  iZ. 
V.  Plumer,  KeU  109.   Thus,  if  a  master  assault  another  with  ma- 


Indictment, 

lice  prepense,  and  the  servant,  ignorant  of  his  nUister's  felmrioixB 
design,  take  part  with  him,  and  kill  the  other,  it  is  manshrughtel' 
in  the  servant  and  mvrder  in  the  master.   1  HeUe,  446. 

In  the  case  of  murder  by  duelling,  in  strictness  both  of  the 
seeonds  are  principals  in  the  second  degree }  yet  Lord  HtUe  con- 
siders that,  as  far  as  relates  to  the  second  of  the  party  klUed,  the 
rule  of  Igm  in  this  respect  has  been  too  far  strained ;  and  he 
^eems  to  doubt  whether  such  second  should  be  deemed  a  princi- 
pal in  the  second  degree.    1  Hak,  422,  452. 

Aiders  and  abettors  were  formerly  defined  to  be  accessaries 
at  the  &ct,  and  could  not  have  been  tried  until  the  principal  had 
been  convicted  or  outlawed.  Fo^.  347.  But  this  doctrine  is 
exploded;  and  it  is  now  settled  that  all  those  who  are  present 
aiding  and  abetting  when  a  felony  is  committed,  are  principals 
in  the  second  degree,  and  may  be  ^urraigned  and  tried  before 
•the  principal  in  the  first  degree  has  been  found  guilty;  2  Htik, 
JM3 ;  and  may  be  convicted,  though  the  party  charged  as  princi^- 
pal  in  the  first  degree  is  acquitted.  R.  v.  TuyieTf  1  Leachg  360. 
BBiuon  V.  Qffleyt  2  Show,  510,  3  Mod.  121.  R,  v,  WalUs,  Satk. 
334.  R.  V.  Towlej  R,  4-  /2.  314,  3  Price,  145,  2  Marsh,  465. 

In  treason  and  offences  b^low  Oelony  (see  also  1  8f%G,^,  e.  29, 
£.  61 ;  7  4*  8  (7. 4,  0.  30,  «.  26 ;  9  G,  4,  c,  31,  s,  31),  and  in  all  fe- 
lonies in  which  the  punishment  of  principals  in  the  first  degree 
and  of  principals  in  the  second  degree  is  the  same,  the  indict* 
ment  may  charge  all  who  aVe  present  and  abet  the  fact  as  princi- 
pals in  the  first  degree,  2  Hawk,  c,  25,  s.  64.  See  MackaUy*s  case, 
•9  Co,  67  h,  provided  the  offence  permit  of  a  participation ;  Foat, 
345 ;  or  specially  as  aiders  and  abettors.  But  where,  by  particu- 
lar statutes,  the  punishment  is  different,  then  principals  in  the 
second  degree  must  be  indicted  specially  as  aiders  and  abettors. 
1  East,  P.  C,  348,  350.    ft.  v.  Steme,  1  Leach,  478. 

Accessaries  before  M^^c^]— An  accessary  before  the  fact  is  he 
who  being  absent  at  the  time  of  the  felony  committed,  doth  yet 
procure,  counsel,  command,  or  abet  another  to  commit  a  felony. 
1  Hale,  615. 

If  the  party  be  actually  or  constructively  present  when  die  fe- 
lony is  committed,  he  is,  as  we  have  seen,  (ante,  p,  4),  an  aider 
and  abettor,  and  not  an  accessary  before  the  fact;  for  it  is  essenti- 
al, to  constitute  the  offence  of  accessary,  that  the  party  should  be 
absent  at  the  time  the  offence  is  committed.  1  Hale,  615.  R,  v. 
Gordon,  1  Leach,  515. 

The  procurement  may  be  personal,  or  through  the  ifaterven- 
tion  of  a  third  person ;  Fost,  125.  R,  v.  Earl  of  Somerset,  19 
St,  Tr.  804 ;  it  may  also  be  direct,  by  hire,  counsel,  command,  or 
conspiracy ;  or  indirect,  by  evincing  an  express  liking,  approba- 
don,  or  assent  to  another's  felonious  design  of  committing  a  fe- 
lony; 2  Hawk,  c,  29,  s,  16;  but  the  bare  concealaaent  of  a 
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fekmy  to  be  committed,  will  not  make  the  party  concealing 
it  an  accessary  before  the  hxA  \  2  Hawk,  r.  29,  s.  23 ;  nor  will 
a  tacit  acquiescence,  or  words  which  amount  to  a  bare  per. 
mission,  be  sufficient  to  constitute  this  offence.  1  Halef  616. 
The  procurement  must  be  continuing,  for  if  the  procurer  of  a 
ielony  repent,  and,  before  the  felony  is  committed,  actually  coun- 
termand his  order,  and  the  principal  notwithstanding  commit 
die  felony,  the  original  contriver  will  not  be  an  accessary.  1 
Hale,  618.  So,  if  the  accessary  order  or  advise  one  crime,  and  the 
principal  intentaonally  commit  another:  as,  for  instance,  to  burn 
a  house,  and  instead  of  that  he  commit  a  larceny,*  or  to  commit  a 
crime  against  A.,  and  instead  of  so  doing  he  commit  the  same 
crime  against  B. — the  accessary  will  not  be  answerable ;  1  HaU, 
617;  but  if  the  principal  commit  the  same  offence  against  B.  by 
mistake,  instead  o{  A.,  it  seems  it  would  be  otherwise.  Fost.  370, 
ei  uq.!  but  see  1  Hale,  617.  ^  Inst.  51.  But  it  is  clear  that  the 
accessary  is  liable  for  all  that  ensues  upon  the  execution  of  the 
unlawful  act  commanded;  as,  for  instance,  if  A.  command  B.  to 
beat  C,  and  he  beat  him  so  that  he  dies,  A.  is  accessary  to  the 
murder.  4  BL  Com,  37.  1  Hale,  617.  Or  if  A.,  command  B. 
to  bum  the  house  of  C,  and  in  doing  so  the  house  of  D.  is  also 
burnt,  A.  is  accessary  to  the  burning  of  D.'s  house.  R.  v.  Saun- 
ders, Plowd.  475.  So,  if  the  offence  commanded  be  effected,  al- 
though by  different  means  from  those  commanded;  as,  for  in- 
stance, if  J.  W.  hire  J.  S.  to  poison  A.,  and  instead  of  poisoning 
him  he  shoot  him,  J.  W.  is,  nevertheless,  liable  as  accessary. 
Fost.  369,  370. 

It  may  be  necessary  to  observe,  that  it  is  only  in  felonies 
there  can  be  accessaries;  in  high  treason,  every  instance  of  in- 
citement, &c.,  which  in  felony  would  make  a  man  an  accessary 
before  the  fact,  will  make  him  a  principal  traitor,  Fost.  341, 
and  he  must  be  indicted  as  such.  1  Hale,  238.  Also,  all  those 
who  in  felony  would  be  accessaries  before  the  fact,  in  offences 
under  felony  are  principals,  and  must  be  indicted  as  such.  In 
manslaughter,  however,  there  can  be  no  accessaries  before  the 
£ict,  for  the  offence  is  sudden  and  unpremeditated ;  and  there- 
fore, if  A.  be  indicted  for  murder,  and  B.  as  accessary,  if  the  jury 
find  A.  guilty  of  manslaughter,  they  must  acquit  B,  1  Hale,  347, 
450,  616. 

Formerly,  an  accessary  could  not,  without  his  own  consent,  un- 
less tried  with  the  principal,  be  brought  to  trial  until  the  guilt  of 
his  principal  had  been  legally  ascertained  by  conviction,  {\  A, 
si.  2,  c.  0),  qr  outlawry.  Fost,  360.  1  Hale,  623.  But  now,  ac- 
cessaries before  the  fact  to  any  felony,  whether  at  common  law  or 
by  statute  made  or  to  be  made,  shall  be  deemed  guilty  of  felony, 
and  may  be  indicted  as  accessaries  before  the  fact  with  the  princi- 
pal, or  after  the  conviction  (see  7  Cr.  4,  c.  64,  «.  11)  of  the  princi- 
pal, or  for  a  substantive  felony>  whether  the  principal  shall  or 
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shall  not  have  been  convicted,  or  shall  or  shall  not  be  amenable  to 
justice,  and  may  be  punished  in  the  same  m^inner  as  if  convicted 
as  accessaries  to  the  felony.  7  6r.  4,  c.  64, «.  9.  Where  the  princi- 
pal and  accessary  are  tried  tc^ther,  (which  is  in  general  the  best 
and  most  usual  way),  if  the  principal  plead  otherwise  than  the 
general  issue,  the  accessary  shall  not  be  bound  to  answer,  until 
the  principal's  plea  be  first  determined.  9  ^.  7)  19.  1  Hale, 
624.  2  Inst  184.  But  if  the  general  issue  be  pleaded,  then  the 
jury  shall  be  charged  to  inquire  first  of  the  principal,  and  if  they 
find  jiim  not  guilty,  then  to  acquit  the  accessary;  but  if  they  find 
the  principal  guilty,  they  are  then  to  inquire  of  the  accessary.  1 
HaUf  624.  2  Inst,  184.  Even  in  a  case  where  the  principal 
was  indicted  for  burglary  and  larceny  in  a  dwelling-house,  and 
the  accessary  charged  in  the  same  indictment  as  accessary  before 
the  &ct  to  Uie  said  "felony  and  burglary"  and  the  jury  acquit* 
ted  the  principal  of  the  burglary,  but  found  him  guilty  of  the  lar- 
ceny: it  seems  the  judges  were  of  opinion  that  the  accessary 
should  have  been  acquitted ;  for  the  indictment  charged  him  as 
accessary  to  the  burglary  only,  and  the  principal  being  acquitted 
of  that,  the  accessary  should  be  acquitted  also.  R.  v.  Donally  Sf 
Vttughan,  /2.  4*  /Z.  3 10,  2  Marsh,  27 1. 

If  a  man  be  indicted  as  accessary  in  the  same  felony  to  several 
persons,  and  be  found  accessary  to  one,  it  is  a  good  verdict,  and 
judgment  Aiay  be  passed  upon  him.  R.  v.  Lord  Sanchar,  9  Co. 
119.  Fast.  361.  And  if  a  man  be  accessary  to  several,  and  be 
once  duly  tried  as  accessary  to  some  of  them,  or  for  a  substan- 
tive felony,  he  shall  not  afterwards  be  again  indicted  for  the  same 
ofiencc.  7  G.  4,  c.  64,  *.  9. 

Accessaries  after  the  fact"] — An  accessary  after  the  fact  is  one 
who,  knowing  a  felony  to  have  been  committed  by  another,  re- 
ceives, relieves,  comforts,  or  assists  the  felon,  1  Hale,  618.  4  BL 
Com.  37,  whether  he  be  a  principal  or  an  accessary  before  the 
&ct  merely.  2  Hawk,  c.  29,  s.  1.  Any  assistance  given  to  one 
known  to  be  a  felon,  in  order  to  hinder  his  apprehension,  trial, 
or  punishment,  is  sufiicient  to  make  a  man  an  accessary  after  the 
fact:  as,  for  instance,  that  he  concealed  him  in  his  house.  Dolt. 
530,  521,  or  shut  the  door  against  his  pursuers,  until  he  should 
have  an  opportunity  of  escaping,  1  Halot  619,  or  took  money 
from  him  to  allow  him  to  escape,  9H.i,  1,  or  supplied  him  with 
money,  a  horse,  or  other  necessaries,  in  order  to  enable  him  to 
escape,  Hale's  Sum.  218.  2  Hawk.  c.  29,  s.  26,  or  that  the  prin- 
cipal was  in  prison,  and  J.  W.  bribed  the  gaoler  to  let  him  es- 
cape, or  conveyed  instruments  to  him  to  enable  him  to  break  pri- 
son and  escape.  1  Hale,  621. 

Put  merely  suffering  the  principal  to  escape,  will  not  make 
the  party  an  accessary  after  the  fact;  for  it  amounts  at  most  but 
to  a  mere  omission.   9J7. 4, 1.    1  Hale,  619.     So,  if  a  person 
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supply  a  felon  in  prison  with  victuals  or  other  necessaries  for  his 
sustenance;  IBale,  620;  or  if  a  physician  or  surgeon  profession- 
ally attend  a  felon  sick  or  wounded,  although  he  know  him  to  be 
a  felon ;  1  Jffakf  332 ;  or  if  a  person  speak  or  write  in  order  to  ob- 
tain a  felon's  pardon  or  deliverance,  26  Ass.  47,  or  advise  his 
friends  to  write  to  the  witnesses  not  to  appear  against  him  at  his 
trial,  and  they  write  accordingly,  3  Inst.  139.  1  Hale,  620,  or 
even  if  he  himself  agree,  for  money,  not  to  give  evidence  against 
the  felon,  Moior,  8,  or  know  of  the  felony,  and  do  not  discover  it: 
1  Hale,  371.  618:  none  of  these  acts  would  be  sufficient  to  make 
the  party  an  accessary  after  the  fact. 

A  wife,  however,  is  not  punishable  as  accessary,  for  receiving 
&c.  her  husband,  although  she  know  him  to  have  committed  fe- 
lony, 1  Hale,  48. 621,  for  she  is  presumed  to  act  under  his  coer- 
cion. But  no  other  relation  of  persons  can  excuse  the  wilful  re- 
ceipt or  assistance  of  felons :  a  £aither  cannot  assist  his  child,  a 
child  his  parent,  a  husband  his  wife,  a  brother  his  brother,  a  mas- 
ter his  servant,  or  a  servant  his  master.  lb.  Even  one  may 
make  himself  an  accessary  after  the  fact  to  a  larceny  of  his  own 
goods,  or  to  a  robbery  on  himself,  by  harbouring  the  thief,  or  as- 
sisting in  his  escape.   Fost.  123.    Cromp.  il  b,  pL  A  ^  5. 

To  constitute  this  offence  it  is  necessary  that  the  accessary 
have  notice,  direct  or  implied,  at  the  time  he  assist  or  comfort  the 
felon,  that  he  had  committed  a  felony.  2  Hawk.  c.  29,  s.  14. 
It  is  also  necessary  that  the  felony  be  complete  at  the  time  the 
assistance  is  given,  for,  if  one  wound  another  mortally,  and,  after 
the  wound  ^ven  but  before  death  ensues,  a  person  assist  or  re- 
ceive the  delinquent,  this  does  not  make  him  accessary  to  the 
homicide ;  for  until  death  ensues  no  felony  is  committed.  2  Hawk. 
c.  29,  s.  35.  4  BL  Com.  38. 

In  high  treason  there  are  no  accessaries  after  the  fact,  those 
who  in  felony  would  be  accessaries  after  the  fact  being  principals 
in  high  treason  {see  ante,  p.  7) ;  yet  in  their  progress  to  convic- 
tion, they  must  be  treated  as  accessaries,  and  indicted  specially 
for  the  receipt  &c.,  and  not  as  principal  traitors.  1  Hale,  238. 
So,  in  offences  under  felony,  there  are  no  accessaries  after  the 
&ct ;  1  Hale,  613 ;  although,  if  the  act  of  the  receiver  amount  to 
a  rescue,  or  to  obstructing  an  ofiScer  of  justice  in  the  execution  of 
his  duty,  or  the  like,  he  would  undoubtedly  be  indictable  for  it 
as  for  a  misdemeanor.  2  Hawk,  c,  29,  s.  4.  Accessaries  after  the 
fact  cannot  be  tried  before  the  conviction  (7  G^.  4,  c.  64,  s.  11) 
of  their  principal,  unless  they  consent  to  it  1  Hale,  623.  2  Hawk, 
c.  29,  s.  45.  But  they  may  be  tried  with  their  principal;  1  Hale, 
623;  or  separately  after  the  principal  has  been  convicted.  See 
antet  p.  8. 

The  receipt  of  stolen  goods  did  not  at  common  law  constitute 
the  receiver  an  accessary,  but  was  a  distinct  misdemeanor  pu- 
nishable by  fine  and  imprisonment;  1  Hale,  620;  and  although, 
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by  several  statutes,  receivert  were  made  accessaries  after  the  fact, 
and  by  the  recent  stat.  7  ^  8  G.  4,  c.  29,  s.  54,  55,  60,  may  in 
certain  cases  be  indicted  either  as  accessaries  after  the  £aict  to 
felony,  or  for  a  substantive  felony,  or  may  be  prosecuted  for  a 
misdemeanor,  or  punished  upon  summary  conviction ;  the  re* 
ceipt  of  stolen  goods  is  still  a  distinct  and  separate  offienoe,  and 
as  such  will  be  considered  hereafter. 

Infants] — Tt  is  a  general  rule  that  infants  under  the  age  of 
discretion  are  not  punishable  by  any  criminal  prosecution  what- 
ever; Mir.  c.  4,  s.  16.  1  Hale,  27.  1  Hawk.  c.  I,  s.  1;  but  the 
age  of  discretion,  by  the  law  of  England,  varies  according  to  the 
nature  of  the  offence* 

Within  the  age  of  seven  years  no  infant  can  be  gtuLty  of 
felony,  or  be  punished  for  any  capital  offence ;  for,  within  that 
age,  an  infant  is,  by  presumption  of  law,  doli  incapax,  and  cannot 
be  endowed  with  any  discretion,  against  which  presumption 
no  averment  shall  be  received.  Reg.  «309,  h.  1  Hale,  27,  28. 
4  Bl.  Com.  23.  But  the  incapacity  of  infants  to  do  evil  and 
contract  guilt  ceases  upon  their  attaining  the  age  of  fourteen 
years,  at  which  age  they  are  presumed  by  the  law  to  be  doU 
capaces,  and  capable  of  discerning  good  from  evil,  and  are,  with 
respect  to  their  criminal  actions,  subject  to  the  same  rule  of  con- 
struction as  others  of  more  mature  age.  1  Hale,  25.  Between 
the  age  of  seven  and  fourteen  years  an  infant  shall  be  deemed 
primd  facie  to  be  doli  incapax,  but  malitia  supplet  eetatenif  and 
this  presumption  may  be  rebutted  by  strong  and  ]pregnant  evi- 
dence of  a  mischievous  discretion;  for  the  capacity  to  do  evil 
and  contract  guilt  is  not  so  much  measured  by  years  and  days, 
as  by  the  strength  of  the  delinquent's  understanding  and  judg- 
ment. 4  Bl.  Com.  23.  Thus,  it  is  said  that  an  infant  eight 
years  of  age  may  be  indicted  for  murder,  and  shall  be  hanged 
for  it;  Dali.  JusL  c.  147;  and  an  infant  between  the  age  of 
eight  and  nine  years  was  executed  for  arson,  it  appearing  that  he 
was  actuated  by  malice  and  revenge,  and  had  perpetrated  the 
offence  with  craft  and  cunning.  I  Hale,  25.  So  a  girl  of  thirteen 
was  burnt  for  killing  her  mistress ;  1  Hale,  26 ;  and  where  an 
infant,  nine  years  of  age,  killed  an  infant  of  the  like  age,  and 
confessed  the  felony,  it  appearing  upon  examination  that  he  had 
hid  both  the  blood  and  the  body,  die  justices  were  of  opinion 
that  he  ought  to  be  hanged,  but  respited  the  judgment  that  he 
might  be  pardoned.  Fitz.  Cor.  57.  See  R.  v.  York,  Fost*  70. 
But  in  cases  of  this  nature  the  evidence  of  a  mischievous  discrc'* 
tion,  to  rebut  the  primd  facie  presumption  of  law  arising  firom 
non-age,  should  be  clear  and  strong  beyond  all  doubt  and  con- 
tradiction.  4  Bl.  Com.  23.  1  Hale,  25,  27.  See  JR.  v.  Owen,  4  C. 
4-  P.  236. 

In  some  misdemeanors  and  offences  that  are  not  capital,  an 
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fnfeiit  is  privileged,  by  reason  of  his  non-age,  if  under  tvrenty- 
ene ;  for  instance,  if  the  offence  charged  by  the  indictment  be 
a  mere  non-feasance  (unless  it  be  such  a  thing  as  he  is  bound  to 
do  by  reason  of  his  tenure,  or  the  like,  as  to  repair  a  bridge,  &c.) 
dien  in  some  cases  he  shall  be  privileged,  if  under  twenty-one, 
because  laches  shall  not  be  imputed  to  him;  but  if  he  be  in- 
dicted of  any  notorious  breach  of  the  peace,  as  riot,  battery,  or 
the  like,  he  is  equally  liable  as  a  person  of  full  age;  because, 
upon  his  trial,  the  Court,  ex  offido,  ought  to  consider  whether  he 
was  doli  capax,  and  had  discretion  to  do  the  act  with  which  he 
is  charged.  1  Hakt  20,  21.  4  £L  Com.  22.  3  Bac.  Ahr.  In- 
fancy, (H). 

Persons  turn  compotes  mentW] — Every  person  at  the  age  of  dis- 
cretion is,  unless  the  contrary  be  proved,  presumed  by  law  to  be 
sane,  and  to  be  accountable  for  his  actions.  But  if  there  be  an 
incapacity,  or  defect  of  the  understanding,  as  there  can  be  no 
consent  of  the  will,  so  the  act  cannot  be  culpable.  This  species 
of  non-volition  is  either  natural,  accidental,  or  affected;  it  is 
either  perpetual  or  temporary,  and  may  be  reduced  to  three 
general  heads :  I.  Dementia  natur alls;  2.  Dementia  accidentalis ; 
3.  Dementia  affectatcu 

1.  Of  the  first,  or  dementia  naturalis,  is  idiotcy  or  natural 
&tuity.  An  idiot  is  one  who  is  of  non-sane  memory  from  his 
birth,  by  a  perpetual  infirmity,  without  lucid  intervals;  Co.  Lit. 
247 ;  and  those  are  said  to  be  idiots  who  cannot  number  twenty, 
tell  the  days  of  the  week,  who  do  not  know  their  fathers  or 
mothers,  or  the  like ;  but  these  instances  are  mentioned  as  tests 
of  sanity  only,  and  are  not  always  conclusive ;  and  although 
idiotcy  or  natural  fatuity  is  in  general  sufficiently  apparent, 
the  question,  whether  idiot  or  not,  is  a  question  of  fact  triable 
by  the  jury.  Bac.  Jhr.  Idiot,  (A),  Bro.  Idiot,  4.  One  deaf 
and  dumb  from  his  birth,  who  has  no  means  of  learning  to  dis- 
criminate between  right  and  wrong,  or  of  understanding  the 
penal  enactments  of  the  law,  as  applicable  to  particular  offences, 
is  by  presumption  of  law  an  idiot;  but  if  it  can  be  shewn  that  he 
has  the  use  of  understanding,  which  many  of  that  condition 
discover  by  signs,  then  he  may  be  tried,  and  suffer  judgment 
and  execution,  although  great  caution  should  be  observed  in 
such  proceedings.  1  Hale,  34.  See  R.  v.  Jones,  1  Leach,  102. 
R.  V.  Steel,  Id.  451. 

2.  Adventitious  insanity,  or  dementia  accidentalis,  proceeds 
from  various  causes,  and  is  of  several  kinds  or  degrees:  it  is 
either  partial,  (an  insanity  upon  some  one  subject,  the  party 
being  sane  upon  all  others),  or  total;  permanent,  (usually  called 
madness),  or  temporary,  (the  object  of  it  being  affiicted  with  his 
disorder  at  certain  periods  and  vicissitudes  only,  with  lucid  in- 
tervals), which  is  usually  denominated  lunacy. 
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3.  The  vice  of  drunkenness,  ivhich  produces  a  perfect,  though 
temporary  frenzy  or  insanity,  usually  denominated  dementia 
affectata,  or  acquired  madness,  will  not  excuse  the  commission 
of  any  crime ;  and  an  offender  under  the  influence  of  intoxica- 
tion, can  derive  no  privilege  from  a  madness  voluntarily  con- 
tracted, but  is  answerable  to  the  law  equally  as  if  he  had  been 
in  the  full  possession  of  his  faculties  at  the  time.  1  HaU,  32. 
Co.  Lit,  247.  1  Hawk,  c,  1,  s,  6.  But  if  the  primary  cause  of 
the  frenzy  be  involuntary,  or  habitual  and  confirmed,  this  spe- 
cies .of  insanity  will  excuse  the  offender  equally  as  the  former 
descriptions  of  this  malady.  Thus,  for  instance,  if  a  man,  through 
the  unskilfulness  of  his  physician,  or  the  contrivance  of  his  ene- 
mies, take  that  which  produces  a  temporary  fi^nzy,  he  will  not, 
whilst  under  the  influence  of  the  frenzy,  be  accountable  for  hiy 
actions.  So  neither  will  he  be  liable  to  be  punished  for  any 
crime  perpetrated  under  the  influence  of  insanity  which  is  ha- 
bitual and  fixed,  though  caused  by  frequent  intoxication,  and 
originally  contracted  by  his  own  act.    1  Hale,  32. 

We  come  now  to  consider  the  effect  of  these  different  kinds  of 
insanity.  Where  the  deprivation  of  the  understanding  and  me- 
mory is  total,  fixed,  and  permanent,  it  excuses  all  acts ;  so,  like- 
wise, a  man  labouring  under  adventitious  insanity  b,  during  the 
frenzy,  entitled  to  the  same  indulgence,  in  the  same  degree, 
iqrith  one  whose  disorder  is  fixed  and  permanent.  Beverley* s 
case,  4  Co.  125,  Co.  Lit,  247,  i  Hale,  31.  But  the  difficulty 
in  these  cases  is,  tp  distinguish  between  a  total  aberration  of  in- 
tellect and  a  partial  or  temporary  delusion  merely,  notwith- 
standing which  the  patient  may  be  capable  of  discerning  right 
from  wrong;  in  which  case  he  will  be  guilty  in  the  eye  of  the 
law,  and  amenable  to  punishment.  Partial  insanity,  says  Lord 
Hale,  is  the  condition  of  many,  especially  of  melancholy  per- 
sons, who  generally  discover  their  defects  in  excessive  fear  and 
grief,  and  yet  are  not  wholly  destitute  of  the  use  of  reason,  and 
this  partial  insanity  seems  not  to  excuse  them  in  the  commisrion 
of  any  crime.  1  Hale,  30.  Doubtless,  he  adds,  most  persons 
that  are  felons  of  themselves,  and  others,  are  under  a  degree  of 
partial  insanity  when  they  commit  these  offences:  it  is  very  dif- 
ficult to  define  the  invisible  lii>e  that  divides  perfect  from  partial 
insanity ;  but  it  must  rest  upon  circumstances  duly  to  be  weigh- 
ed and  considered  both  by  the  judge  and  the  jury,  lest,  on  the 
one  side  there  be  a  kind  of  inhumanity  towards  the  defects  of 
human  nature,  or,  on  the  other  side,  too  great  an  indulgence 
given  to  great  crimes.  He  concludes,  by  suggesting  as  the  best 
measure,  that  such  a  person  as,  labouring  under  melancholy 
distempers,  hath  yet  ordinarily  as  great  understanding  as  ordi- 
narily a  child  of  fourteen  years  hath,  is  such  a  person  as  can  be 
guilty  of  treason  and  felony.  1  Hale,  30,  412.  Upon  this  sub- 
ject many  cases  have  been  decided,  from  which  it  is  difficult  to 
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extract   any  precbe  definite  rule.    See  R,  v.  Ld.  Ferrers,'l9 
St.  Tr.  947.    R.  v.  Arnold,  16  Id.  764.  R.  v.  Parker,  Coll,  All. 
12.  ▼.  Bowler,  Id.  673.    R.  v.  BelUngham,  Id.  636,  ai2tf.   J2.  v. 
Sadfield,  Id.  480.  It  seems  clear,  however,  that,  to  excuse  a  man 
firom  punishment  upon.the  ground  of  insanity,  it  must  be  proved 
distinctly  that  he  was  incapable  of  distinguishing  right  from 
^wrong  at  the  time  he  did  the  act,  and  did  not  know  it  to  be 
an  offence  agednst  the  laws  of  God  and  nature.     If  there  be  a 
partial  degree  of  reason,  a  competent  use  of  it  sufficient  to  have 
restrained  those  passions  which  produced  the  crime;  if  there  be 
thought  and  design,  a  faculty  to  distinguish  the  nature  of  actions, 
to  discern  the  difierence  between  moral  good  and  evil — then,  he 
will  be  responsible  for  his  actions.    1  Rnss.  12.    Whether  the 
prisoner  were  sane  or  insane  at  the  time  the  act  was  committed, 
is  a  question  of  fact  triable  by  the  jury,  and  dependent  upon  the 
previous  and  contemporaneous  acts  of  the  party.     Upon  a  ques- 
tion of  insanity,  a  witness  of  medical  skill  may  be  asked  whether 
such  and  such  appearances  proved  by  other  witnesses  are,  in  his 
judgment,  symptoms  of  insanity :  but  it  is  very  doubtful  whether 
he  can  be  asked,  i^  from  the  testimony  given,  the  act  with  which 
the  prisoner  is  charged  is,  in  his  opinion,  an  act  of  insanity ;  for 
that  is  the  point  to  be  decided  by  the  jury.    R,  v.  Wright, 
R.  SfR.  456. 

It  may  be  useful  to  observe,  that,  if  upon  the  trial  of  any  per- 
son for  treason,  murder,  or  felony,  {see  R.  v.  Little,  R.  4*  R- 
430),  his  insanity  at  the  time  of  the  commission  of  the  offence  is 
given  in  evidence,  and  the  jury  acquit  him,  the  jury  must  be 
required  to  find  specially  whether  he  was  insane  at  the  time  of 
the  commission  of  the  offence,  and  declare  whether  he  was  ac- 
quitted on  account  of  such  insanity;  and  if  the  jury  find  that  he 
was  insane  at  the  time  of  the  commission  of  the  offence,  the  court 
before  whom  the  trial  takes  place  must  order  him  to  be  kept  in 
strict  custody,  in  such  manner  as  to  the  court  shall  seem  fit, 
until  the  King's  pleasure  be  known ;  and  the  King  may  order 
the  confinement  of  such  person  during  pleasure.   39  8f  40  G,  3, 
c  94,  s.  ].   And  if  any  person  indicted  for  any  offence  is  insane, 
and  upon  arraignment  is  found  so  to  be  by  a  jury  lawfully  im- 
panneled  for  t£at  purpose,  (that  is,  by  a  jury  returned  by  the 
sheriff  instanter,  in  the  nature  of  an  inquest  of  office),  so  that  he 
cannot  be  tried  upon  such  indictment;  or  if,  upon  the  trial  of  any 
person  so  indicted,  he  appear  to  the  jury  charged  in  the  indict- 
ment to  be  insane,  the  court  may  order  that  finding  to  be  record- 
ed, and  order  him  to  be  kept  in  custody  till  his  Majesty's  plea- 
sure is  known;    so,  likewise,  if  any  person  charged  with  any 
offence  be  brought  up  to  be  discharged  for  want  of  prosecution, 
and  appear  to  be  insane,  the  court  may  order  a  jury  to  be  im- 
panneled  to  try  the  sanity  of  such  person,  and,  if  the  jury  find 
him  to  be  insane,  may  order  him  to  be  kept  in  strict  custody  in 
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like  manner,  until  his  Majesty's  pleasure  be  known.  39  ^  40 
G.  Z,  c,  94,  8,  2.  And  any  person  under  sentence  of  impri- 
sonment or  transportation,  who  may  become  insane,  may  be  re- 
moved to  the  county  asylum  or  other  receptacle  for  insane  per- 
sons, by  order  of  the  Secretary  of  State,  upon  a  certificate  of  two 
sui^eons  or  physicians,  there  to  remain  until  it  shall  be  certified 
to  the  Secretary  of  State  that  such  person  has  become  of  sound 
mind,  whereupon  he  may  be  discharged  by  order  of  the  Secretary 
of  State,  or  removed  to  the  prison  if  still  liable  to  be  continued 
in  custody.  9  Geo,  4,  c,  40,  s.  55. 

Persons  in  subjection  to  the  power  of  others^-^The  same  sound 
principle  which  excuses  those  who  have  no  mental  vnll  in  the 
perpetration  of  an  offence,  protects  from  the  punishment  of  the 
law  those  who  commit  crimes  in  subjection  to  the  power  of 
others,  and  not  as  the  result  of  an  uncontrolled  free  action  pro- 
ceeding from  themselves.  4  Bl,  Com,  27.  1  HaUi  43.  Thus,  if 
A.,  by  force,  take  the  hand  of  B.,  in  which  is  a  weapon,  and 
therewith  kill  C,  A.  is  guilty  of  murder,  but  B.  is  excused ;  but 
if  merely  a  moral  force  be  used,  as  threats,  duress  of  imprison- 
ment, or  even  an  assault  to  the  peril  of  his  life,  in  order  to  com- 
pel him  to  kill  C.,it  is  no  legal  excuse.  1  Hale,  434.  1  East* s  P. 
C  225.  This  protection  also  exists  in  the  public  and  private  re« 
lations  of  society ;  public,  as  between  subject  and  prince,  obedi- 
ence to  existing  laws  being  a  sufficient  extenuation  of  civil  guilt' 
before  a  municipal  tribunal ;  and  private,  proceeding  from  the 
matrimonial  subjection  of  the  wife  to  the  husband,  from  which 
the  law  presumes  a  coercion,  which  in  many  cases  excuses  the 
vrife  from  the  consequence  of  criminal  misconduct.  The  private 
relations  which  exist  between  parent  and  child,  and  master  and 
servant,  will  not,  however,  excuse  or  extenuate  the  commission  of 
any  crime  of  whatever  denomination;  for  the  command  is  void 
in  law,  and  can  protect  neither  the  commander  nor  the  instru- 
ment.   1  HaUi  44,  516. 

In  general,  if  a  felony  be  committed  by  a  feme  covert  in  the 
presence  of  her  husband,  the  law  presumes  that  she  acted  under 
his  immediate  coercion,  and  excuses  her  from  punishment;  m 
1  HaUy  45,  516.  1  Hawk,  c,  I,  s.  9;  but  if  in  the  absencei^f  her 
husband  she  commit  an  offence,  even  by  his  order  or  procure- 
ment, her  coverture  will  be  no  excuse.  R.  v.  MorriSf  R.  ^  R,  27. 
1  Hawk,  c.  1, «.  11.  This  presumption,  however,  may  be  rebutted 
by  evidence,  and  if  it  appear  that  the  wife  was  principally  in- 
strumental in  the  commission  of  the  crime,  acting  voluntarily, 
and  not  by  constraint  of  her  husband,  although  he  was  present 
and  concerned,  she  will  be  guilty  and  liable  to  punishment; 
1  Halct  516;  but  where  husband  and  wife  were  convicted  jointly 
of  receiving  stolen  goods,  it  was  holden  that  the  conviction  of 
the  wife  could  not  be  supported,  though  she  had  been  more  ac- 
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^ve  than  her  husband,  because  it  had  not  been  left  to  the  jury 
to  say  whether  she  received  the  goods  in  the  absence  of  her  hus- 
band. R,  V.  Archer,  R.  Sf  M.  143.  This  protecdon  is  not  allow- 
ed in  crimes  which  are  mala  in  sey  and  prohibited  by  the  law  of 
nature,  nor  in  such  as  are  heinous  in  their  character,  or  dange- 
rous in  their  consequences;  and  therefore,  if  a  married  woman  be 
guilty  of  treason,  murder,  or  homidde,  in  company  with  and  by 
coercion  of  her  husband,  she  is  punishable  equally  as  if  she  were 
sole.  1  HaU,  45,  47,  48.  1  Hawk,  c.  1,  ».  11.  4  Bl.  Com,  29.  1  SL 
Tr.  28.  So,  a  married  woman  may  be  indicted  jointly  with  her 
husband  for  keeping  a  bawdy-house,  R.  v.  WiUiams,  10  Mod, 
63,  1  Saik.  384,  or  gaming-house;  R,  v.  Dixon,  10  Mod.  335; 
for  these  are  ofifences  as  to  the  government  of  the  house,  in  whidi 
the  wife  has  a  principal  share.  1  Hawk,  c,  1,  «.  12.  And,  ac- 
cording to  the  prevailing  opinion,  it  seems,  that  the  wife  may  be 
found  guilty  with  the  husband  in  all  misdemeanors.  See  R,  ▼. 
Ingram,  1  Salk.  384,  4  Bl.  Com.  hyRyUmd,  29,  n.  (10).  But  hus- 
band and  wife  cannot  alone  be  found  guilty  of  a  conspiracy,  for 
they  are  considered  in  law  as  one  person,  and  are  presumed  to 
have  but  one  will.    1  Hawk.  c.  72,  s.  8. 

If  a  married  woman  incite  her  husband  to  the  comqiission  of 
a  felony  she  is  an  accessary  before  the  fact;  1  Hale,  516. 
2  Hawk.  e.  29,  s.  34;  but  she  cannot  be  treated  as  an  accessary 
for  -receiving  her  husband,  knowing  that  he  has  committed  a 
felony;  1  Hale,  47;  nor  for  concealing  a  felon  jointly  with  her 
husband.  Id.  1  Hawk.  c.  1,  s.  10.  And  she  will  not  be  an- 
swerable for  her  husband's  breach  of  duty,  however  fatal,  though 
she  be  privy  to  his  misconduct,  if  no  duty  be  cast  upon  her  and 
she  be  merely  passive.    R.  v.  Squires,  1  Russ.  16. 

If  a  married  woman,  indicted  jointly  with  her  husband,  be  de- 
scribed in  the  indictment  as  his  wife,  she  need  not  prove  her 
marriage,  but  will  be  entitled  to  protection  if  it  appear  that  she 
acted  under  his  coercion;  but  the  mere  description  will  be  no 
ground  for  dismissing  the  indictment  as  to  the  wife,  for  the  in- 
dictment is  joint  and  several,  according  to  the  facts  as  they  may 
appear.  1  Hale,  46.  If  she  be  described  as  a  single  woman,  she 
•must  prove  her  marriage;  R,  v.  Jones,  Kel.  37;  which  she  may 
do  by  evidence  of  cohabitation  and  reputation ;  and  it  is  not  neces  - 
sary  that  the  actual  marriage  should  be  proved.  R.  v.  Atkinson, 
1  Russ.  20.   R.  V.  Hassall,  2C.^P.  434. 

Ignorance] — Ignorance  of  the  law  will  not  excuse  from  the 
consequences  of  guilt  any  person  who  has  capacity  to  understand 
the  law,  of  which  all  are  presumed  to  have  knowledge.  1  Hale, 
42.  But  this  role  supposes  an  opportunity  of  knowing  the  law. 
Where,  therefore,  a  defendant  was  indicted  for  maliciously  shoot- 
ing at  A.  B.  upon  the  high  seas,  and  the  offence  was  perpetrated 
within  a  few  weeks  after  the  stat  39  G.  3,  c.  37,  passed,  and  be- 
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fore  notice  of  it  could  hare  reached  the  place  irhere  the  offense 
was  committed;  the  judices  held  that  he  could  not  have  been  tried 
before  that  act  passed;  and  that,  as  he  could  not  have  heard  of  it, 
he  ought  to  be  pardoned.  R.  v.  BaiUy,  R.8f  R.\,  Ignorance  or 
mistake  of  the  fact,  however,  may  in  some  cases  be  allowed  as  an 
excuse  for  the  inadvertent  commission  of  a  crime;  as>  for  in* 
stance,  if  a  man,  intending  to  kill  a  thief  in  his  own  house^  kiU 
one  of  his  own  &mily,  he  will  be  guilty  of  no  offence.  1  HaU^ 
42,  43.  4  Bl  C<m,  27.  R,  v.  Levett,  Cro.  Car.  538.  But  this 
rule  proceeds  upon  a  supposition,  that  the  original  intention 
was  lawful;  for,  if  an  unforeseen  consequence  ensue  from  an  act 
which  was  in  itself  unlawful,  and  in  its  original  nature  wrong 
and  mischievous,  the  actor  is  criminally  responsible  for  what- 
ever consequence  may  ensue.  4  BL  Com.  27. 


Sect.  3. 

The  Form  of  an  Indictment. 

An  indictment  consists  of  three  parts:  the  commencement, 
the  statement,  and  the  conclusion.  We  shall  treat  of  each  of 
these  in  its  order. 

1.  The  Commencement, 

The  commencement  of  every  indictment  is  thus : — "  Middlesex, 
to  wit: — The  jurors  for  our  lord  the  King  upon  their  oath  pre- 
sent, that"  Sfc  [so  proceeding  to  state  the  offence,  for  which  the 
defendant  is  to  be  prosecuted,] 

Venuel — The  venue  in  the  margin  is  the  only  part  of  the 
commencement  of  an  indictment  that  requires  attention.  The 
general  rule  upon  the  subject  is,  that  the  venue  in  the  margin 
should  be  the  county  in  which  the  offence  was  committed; 
See  2  HaUt  163 ;  or,  if  the  jurisdiction  of  the  court  in  which 
the  bill  of  indictment  is  to  be  preferred  extend  only  to  part 
of  the  county,  the  venue  in  the  margin  should  be  co-extensive 
with  the  jurisdiction  of  the  court;  that  is,  it  should  be  descrip- 
tive of  that  part  of  the  county  to  which  the  jurisdiction  of  the 
court  is  confined,  and  the  offence  must  have  been  committed 
within  part  of  the  county  so  described.  This  is  the  general  rule 
of  the  common  law ;  but  several  exceptions  have  been  made  to 
it  by  statute. 

1.  In  indictments  for  extortion,  the  venue  may  be  laid  in  any 
county.   31  Eliz.  c.  5,  s.  4. 

2.  In  indictments  for  plundering  or  stealing  any  part  of  any 
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ship  in  distress  or  wrecked)  or  any  goods  belongtug  to  such  ship, 
the  venue  may  be  laid  either  in  the  county  in  iHiich  the  ofi^nce 
was  committed,  or  in  the  next  adjoining  coiinty.  7  S^S  G.4f  e» 
29, 1. 18 

3.  In  indictments  for  resisting  or  assaultiiig  oQeera  of  the  ex- 
cise, 7  SfSGAfC.  &3,  s.  43,  or  for  offences  against  th^  revenue  of  the 
customs,  6  0. 4,  c.  108, «.  78,  the  venue  may  be  laid  in  any  coun- 
ty. See  9  G.  2,  c.  35,  s,  26.  For  offences  against  the  customs 
committed  upon  the  high  seas,  the  yenue  may  be  laid  in  the 
county  into  which  the  offender  is  taken,  and  if  he  be  taken  to  a 
dty  or  borough,  &c.,  in  the  county  in  which  such  dty,  &c.  is 
situate.  6  G,  4,  c.  108,  s.  74.  See  R,  v.  Cartwright,  4  T,  R. 
490. 

4.  In  indictments  for  robbing  a  mail,  or  stealing  letters  from 
any  mail-bag,  post  office,  &&,  the  venue  may  be  laid  in  the  county 
in  which  the  offence  was  committed,  or  in  that  in  which  the  of- 
fender was  apprehended.  42  G.  3,  c.  81,  5.  3;  52  6r.  3,  c.  143,  s, 
3.  And  the  venue  may  be  liud  in  like  manner,  in  indictments 
upon  the  stat  5  G,  4,  e,  20,  s.  10,  for  embezzling  votes,  news- 
papers, and  parliamentary  proceedings  sent  by  the  post.  5  6.  4, 
c,  20,  «.  10. 

5.  In  indictments  for  endeavouring  to  seduce  soldiers  or  sailors 
from  their  duty,  or  for  inciting  or  stirring  them  up  to  mutiny, 
the  venue  may  be  laid  in  any  county,  whether  the  offence  be 
committed  on  the  high  seas  or  in  England.  37  G.  3,  c.  70,  s.  2 ; 
57  G.  3,  c,  7. 

6.  In  indictments  for  forgery,  and  uttering  forged  instruments, 
the  venue  may  be  laid  in  the  county  in  which  the  offender  is  ap- 
prehended or  is  in  custody,  1  W.  4,  c.  66,  s,  24,  or  in  which  the 
oflfeoce  was  committed,  see  A.  v.  Collicot,  R.  ^  R,  212.  And  ac- 
cessaries before  and  after  the  fact  in  felony,  and  aiders  and 
abettors  in  misdemeanors,  may  be  indicted  in  any  county  in 
which  the  principal  offender  may  be  tried.  1  W,  4,  e.  66,  s,  24. 

7.  In  indictments  for  offences  against  statutes  relating  to  the 
stamp  duties,  the  venue  may  be  laid  either  in  the  county  where 
the  oflfence  was  committed,  or  in  the  county  in  which  the  parties 
accused,  or  any  of  them,  shall  have  been  apprehended.  53  G.  3, 
c.  108,  i,  24. 

8.  In  indictments  for  bigamy,  the  venue  may  be  laid  either  in 
the  county  where  the  offender  was  apprehended  or  is  in  custody ; 
see  R.  V.  Gordon,  R,S^R,4S,  9  G,  4,  c.  31, «.  22;  or  in  the  county 
in  which  the  second  marriage  took  place. 

9.  In  indictments  for  felonies  or  other  offences  committed  in 
Wales,  the  venue  might  formerly  have  been  laid  in  the  next  ad- 
jacent English  county,  26  H.  8,  c.  6,  s,6;  34  <^  35  H,  8,  c.  26,  s, 
84,  namely,  in  the  county  of  Salop,  if  the  offence  were  committed 
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in  North  Waleii ;  or  in  the  county  of  Hereford,  if  the  offence  were 
committed  in  South  Wales.  See  Goodright  v.  Williams,  2  M,  Sf 
S,  270.  R.  y.  Mhos,  8  Mod,  136.  72.  v.  Parry,  1  Leach,  125.  And 
the  statute  26  ^.  8,  c.  6, «.  6,  vras  construed  to  extend  to  felonies  * 
created  since  that  statute.  R.  v.  Wyndham,  R.SfR.  197|  3  Camp. 
78.  But  now.  it  seems  that  these  stats,  are  virtually  repealed  b^ 
Stat.  1  fV.  i,  c.  70,  and  that  in  indictments  for  offences  committed 
in  Wales,  the  venue  must,  as  in  England,  be  laid  in  the  county 
in  which  the  offence  is  committed,  unless  otherwise  provided  for 
by  statute.  See  Tidd's  Supp.  29. 

10.  Where  an  offence  is  committed  within  the  county  of  a  city 
or  town  corporate,  (except  in  London,  Westminster,  Southwark, 
Bristol,  Chester,  and  Exeter,  s.  12),  the  prosecutor  may  prefer 
his  indictment  to  the  jury  of  the  next  adjoining  county,  at  the 
sessions  of  oyer  and  terminer  or  gaol  delivery,  and  have  the  ofk 
fender  tried  there;  38  G.  3,  c.  52,  s.  2;  but  the  venue  must  stilt 
be  laid  in  the  county  of  the  city,  &c.,  where  the  offence  was  com- 
mitted; R.  v.MeUor,  R.SfR.lii;  and  it  is  not  necessary  to  al- 
lege that  the  county  in  which  the  indictment  is  preferred  is  the 
county  next  adjoining  to  the  county  of  the  city,  &c,  but  when 
the  record  is  made  up  that  may  appear  in  the  caption  or  memo- 
randum. R.  V.  Goff,  R.^R.n9.  Or,  if  the  bill  have  been  found 
by  a  jury  of  the  county  of  the  city,  &c.,  any  court  of  oyer  and 
terminer  or  gaol  delivery,  holden  for  such  county  of  the  city, 
&c.,  may  order  it  to  be  tried  by  a  jury  of  the  next  adjoining 
county.  38  G.  3,  c.  52,  s.  2.  In  both  of  which  cases,  the  court, 
before  which  the  offender  is  tried  and  convicted,  may  order  the 
judgment  to  be  executed,  either  in  the  same  county,  or  in  the 
county  of  a  city  in  which  the  offence  was  committed ;  5 1  6r.  3, 
c.  100,  s.  1;  an4  may  order  the  expenses  of  prosecution  and 
witnesses,  38  G.  3,  c.  52,  s.  8,  and  the  expenses  the  county  may 

.  have  been  put  to  by  the  removal  of  the  prisoner  there  for  trial, 
&C.  51  6r.  3,  c.  100,  s.  2,  to  be  paid  by  the  person  who  would 
have  been  ordered  to  pay  the  same,  if  the  offender  had  been  in- 
dicted and  tried  in  such  county  of  a  city,  &c.  See  60  G.  3,  c.  14, 
«.  3 ;  7  Cr.  4,  c.  64,  s.  25. 

11.  In  indictments  for  high  treason  or  misprision  of  treason 
conmiitted  out  of  the  realm,  the  venue  may  be  laid  in  Middle- 
sex,  if  the  trial  is  to  be  in  the  Court  of  King's  Bench ;  or  in  such 
shire  as  the  King  shall  appoint,  if  he  appoint  a  commission  to. 
try  the  offender.  35  H.  8,  c.  2,  s.l.  See  5  i^  6  Ed.  6,  c.  1 1,  «.  6. 
Treasons  committed  in  Ireland  or  Scotland,  since  the  unions,  and 
treasons  committed  in  Wales,  are  not  within  the  meaning  of  this 
act;  but  treasons  committed  in  the  Isles  of  Man,  Guernsey,  Jer- 
sey, Sark,  and  Alderney,  or  in  our  foreign  plantations,  (which, 
.although  parts  of  the  dominions  of  the  crown  of  England,  are 
not  parts  of  the  realm,  see  3  Inst.  11,  1 1 1 ;  4  Inst.  124),  are.   So, 
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iniDdietnientiBfbr  mnT<ler0rinan8laughter/  or  for  beings  aecet- 
mxj  before  tbe  fact  to  n)S'4&r,  or  after  the  (kct  to  murder  or 
manslaughter,' committed  op-'iaod  out  of  the  united  kingdom, 
*  by  British  subjects,  see  R>  v.  Depurdoj  R,^R.l  34,  whether  with« 
Ja  the  King's  domiiiions  or  without,  the  venue  may  be  laid  in  the 
^btmty  appointed  by  the  Lord  dumcellor  in  the  commission  i»> 
aoed  for  the  trial  of  the  oflbnders.    9  G.  4,  c.  SI,  «.  7.    See  it.  ▼. 
Sawyer,  R.Sf  R.  294,  1  Taunt  26.   So,  in  indictments  for  burn- 
ing or  destroying  the  King's  ships,  magazines,  &c.,  out  of  the 
realm,  the  venue  may  be  laid  in.  any  county  within  the  realm. 
12  G.  S,  c.  24,  t.  2.     So,  in  indictments  for  robberies  and  other 
capital   crimes   comnvtted   in  Newfoundland,  the  venue  may 
be  laid  in  any  county  in  England.    10  <$•  11  W,  3,  e.  25,  »• 
13. 

''12.  Treasons,  felonies,  robberies,  murders,  and  confederacies, 
committed  upon  the  high  seas,  within  the  jurisdiction  of  the  Ad'^ 
miralty,  shall  be  inquired  of,  &c.  in  such  shire  of  the  realm  as  shall 
be  limited  for  that  purpose  by  the  King's  commission.  28  H,  8, 
c.  15,  8. 1 ;  and  see  45  O.  3,  c.  72,  ti.  114.  R,  v.  Curling,  R,  4*  R» 
123.  Acts  of  hostility  by  a  subject  of  this  realm  against  a  sub- 
ject at  sea,  under  colour  of  a  foreign  commission,  11  ^  12  ^. 
3,  e.  7,  «.  8 ;  18  G,  2,  c.  30,  s,  1.  see  R.  v.  Eoans,  2  East,  P,  C 
798,  forcibly  boarding  a  merchant  ship,  and  throwing  over  or 
destroying  the  goods,  S  G.l,  c.  24,  s,  f,  trading  widi  pirates,  or 
fitting  out  a  vessel  for  that  purpose,  8  G.  1,  c.  24,  <•  1,  master 
or  seamen  running  away  with  the  ship,  goods,  &c.,  II  Sf  \2  W. 
3,  e.  7,  s.  9 — all  these  offences,  if  committed  upon  the  high  seas, 
must  be  inquired  of  in  the  same  manner;  as  also  the  offence  of 
accessary  before  or  after  the  fact,  on  land  or  at  sea,  to  piracy. 
11  4*  12  JV.Z,  c. 7,  «.  10.  See  8 G.  1,  c. 24,  s. 3.  It  has  been 
donbted  whether  the  stat  28  H.  8,  c.  15,  applies  to  offences  cre- 
sted since  that  statute.  K  v.  Snape,  2  East,  P.  C.  807.  But  this 
doubt  has  been  removed  by  particular  provisions  in  subsequent  sta^ 
tntes.  By  stat.  39  G.  3,  c.  37,  it  is  enacted,  that  all  offences  com- 
mitted upon  the  high  seas  shall  be  inquired  of,  &c.,  in  like  manner 
88  treasons,  &e.,  are  directed  to  be  by  the  stat.  28  IT.  8,  c.  15 ;  and 
similar  provbions  are  contained  in  the  statutes  7  4"  8  G.  4,.c.  29,  i. 
77;  7  4  8  G.  4,  c.  30,  4.43;  9  G.  4,  c.31,  «.32;  and  1  W.  4,'e. 
66,  s,  27,  with  respect  to  the  ..trial  of  offences  within  those 
acta  respectively  committed  within  the  jurisdiction  of  the  Ad" 
miralty.  It  may  be  necessary  to  mention  here,  that  rivers,  to 
the  furthest  i>oint  of  land  next  the  sea,  creeks,  and  arms  of 
the  sea  witbin  the  body  of  a  county,  and  the  sea-shore  between 
the  high  and  low  water  marks  when  the  tide  is  out,  are  not  with- 
in the  jurisdiction  of  the  Admiralty,  or  within  the  meaning  of 
the  term  *' high  seas"  in  the  above  statutes.  But  see  R.  v.  Bruce, 
R.S^R.  248,  2Leaok,  1093.  The  offences  above  mentioned 
are  inquired  of,  tried,  and  determined  before  the  judge  of  the 
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Admiralty  coart  and  two  of  the  judges  of  the  common  law  courts, 
under  a  commission  of  oyer  and  terminer;  and  in  the  indictment, 
no  county  is  inserted  in  the  margin  as  ▼enue,  but,  instead  of  it, 
merely  the  words  "  Admiralty  of  England" 

13.  In  indictments  for  murder  or  manslaughter,  or  for  being 
accessary  before  the  fact  to  murder,  or  after  the  fact  to  murder  or 
manslaughter,  if  the  stroke,  poisoning,  or  hurt,  be  given  upon  the 
sea,  or  at  any  place  out  of  England,  and  the  party  die  in  Eng-* 
land,  or  if  the  stroke,  poisoning,  or  hurt,  be  given  in  England* 
and  the  party  die  of  the  same  at  sea,  or  at  any  place  out  of  Eng- 
land ;  the  venue  may  be  laid  in  the  county  in  which  the  death, 
stroke,  poisoning,  or  hurt  happened.  9  Cr.  4,  c.  31,  «.  8.  Where 
a  man  in  a  boat  at  a  short  distance  from  the  shore  was  shot  by 
a  person  on  shore,  and  died  instantly,  it  was  holden  that  the 
stroke  and  death  were  both  upon  the  high  seas,  and  therefore 
triable  according  to  the  above  statute  of  Hen.  8,  and  not  accord- 
ing to  the  repealed  stat.  2  G.  2,  c.  21,  of  which  this  statute  is, 
with  respect  to  murder,  a  re-enactment  JR.  v.  Combe,  1  Leach, 
388. 

14.  Where  a  felony  or  misdemeanor  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  the  cQstance  of 
500  yards  of  the  boundary,  or  is  begun  in  one  county  and  com- 
pleted in  another,  the  venue  may  be  laid  in  either  county,  in  the 
same  manner  as  if  it  had  been  wholly  committed  therein.  7  G.  4, 
c.  64,  s.  12.  This  enactment  extends  to  the  boundaries  of  coun- 
ties only,  and  not  to  prosecutions  in  limited  jurisdictions.  R,  v. 
Welch,  K^M.  175. 

15.  If  a  man  commit  a  larceny,  simple  or  compound,  in  one 
county,  and  carry  the  goods  with  him  into  another,  he  may  be 
indicted  for  the  simple  or  compound  larceny  in  the  county  in 
which  he  committed  it,  or  he  may  be  indicted  for  it  as  for  a  sim- 
ple larceny  in  the  county  into  which,  or  in  any  of  the  counties 
through  which,  he  carried  the  goods ;  for,  in  contemplation  of 
law,  there  is  such  a  taking  and  carrying  away  as  constitute  the 
o£Pence  of  larceny  in  every  place  through  which,  at  any  distance 
of  time,  R.  v.  Parkin,  IL  ^  M.  45,  the  goods  were  carried  by 
him.  1  Hale,  507.  2  Id.  163.  3  Inst.  113.  So,  if  a  man,  having 
stolen  or  otherwise  feloniously  taken  any  chattel,  money,  or  va- 
luable security,  or  other  property  whatsoever,  in  any  one  part  of 
the  united  kingdom,  afterwards  have  the  same  in  his  possession 
in  any  other  part  of  the  united  kingdom,  he  may  be  indicted  for 
larceny  or  theft  in  that  part  of  the  united  kingdom  in  which  he 
so  had  the  property,  in  the  same  manner  as  if  he  had  actually  stol- 
en it  there.  7  <^  8  G.  4,  c.  29,  s.  76.  But  if  the  nature  of  the  pro- 
perty be  changed,  an  indictment  for  stealing  the  article  in  its  origi- 
nal state  cannot  be  preferred  in  the  county  into  which,  when  so 
changed,  the  property  is  carried.  R.  v.  Edwards,  R.  <$*  R*  497. 
R.  y.  Halloway,  1  C.\  P,127»    Nor,  where  several  commit  a 
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joint  felony  In  the  county  of  A.,  and  there  divide  the  goods,  and 
afterwards  separately  carry  each  his  respective  share  into  the 
county  of  B.,  can  they  be  indicted  for  a  joint  felony  in  the  latter 
county.    R,  v.  Bamet  et  a/.  2  Russ.  174. 

16.  In  indictments  for  felonies  or  misdemeanors  committed 
upon  any  person,  or  on,  or  in  respect  of  any  property,  in  or 
upon  any  coach,  cart,  or  other  carriage  whatsoever  employed  in 
any  journey,  or  on  board  any  vessel  whatsoever  employed  in  any^ 
voyage  or  journey  upon  any  navigable  river,  canal,  or  inland  na- 
vigation, the  venue  may  be  laid  in  any  county  through  which 
the  coach,  &c.,  or  vessel  shall  have  passed  in  the  course  of  the 
journey  or  voyage  during  which  the  felony  or  misdemeanor  was 
committed,  in  the  same  manner  as  if  it  had  been  actually  com- 
mitted therein ;  and  where  the  side,  bank,  centre,  or  other  part 
of  the  highway,  river,  &c.,  shall  constitute  the  boundary  of  two 
coundes,  the  venue  may  be  laid  in  either  of  the  counties, 
through,  or  adjoining  to,  or  by,  the  boundary  of  any  part  where- 
of the  coach,  &c.,  or  vessel  shall  have  passed  in  the  course  of 
the  journey  or  voyage.   7  G.  4,  c.  C4,  *.  13. 

17.  In  indictments  for  conspiracies,  the  venue  may  be  laid  in 
any  county  in  which  it  can  be  proved  that  an  act  was  done  by 
any  one  of  the  conspirators  in  furtherance  of  their  common  de- 
sign. See  R,  V.  Briscoe,  4  East,  164.  So,  in  indictments  for 
compassing  the  King's  death,  or  fo^  any  of  the  treasons  in  stat. 
36  G.  3,  c.  7, «.  1,  (made  perpetual  by  57  G.  3,  c.  6,  s.  1 ),  the  venue 
may  be  laid  in  any  county  in  which  a  sufficient  overt  act  can  be 
proved.  jR.  v.  Lord  Preston,  4  St.  Tr,  410,  455.  R,  v.  Vane, 
KeU  14,  15.  See  Fost.  9.  In  an  indictment  for  sending  a  threat- 
ening letter,  the  venue  may  be  laid  either  in  the  county  where 
the  prosecutor  received  it,  R,  v.  Grimwood,  2  East,  P.  C,  1120, 
1  Leach,  142.  R,  v.  Esser,  2  East,  P.  C.  1125,  or  in  the  county 
from  which  the  offender  sent  it.  So,  if  a  libel,  R.  v.  Burdett,  4 
B.  4*  '^'  95.  R.  V.  Watson,  1  Catnpb.  215,  or  a  letter  containing 
a  Challenge,  be  sent  from  the  county  of  A.  to  the  county  of  B., 
the  venue  may  be  laid  in  either  county.  So,  if  an  act  done  in 
one  county  prove  a  nuisance  to  another,  in  an  indictment  for  it, 
the  venue  may  be  laid  in  either  county,  although  it  has  been  said  to 
be  more  correct  to  lay  it  in  the  county  in  which  the  act  was  done. 
Staundf.  ft.  2,  91.  In  indictments  for  embezzlement,  the  venue 
should  be  laid  in  the  county  in  which  the  embezzlement  took  place, 
if  it  be  known ;  but  if  it  be  not  known,  the  venue  may  be  laid  in  the 
county  where  the  money,  &c.,  was  received,  or,  perhaps  more  pro- 
perly, in  the  county  in  which  it  should  have  been  accounted  for. 
Where  a  servant,  who  had  received  money  for  his  master  in  the 
county  of  A.,  and,  upon  returning  to  his  master  in  the  coun- 
ty of  B.,  denied  having  received  it,  the  judges  held,  that  his  be- 
ing indicted  for  the  embezzlement  in  the  county  ofB.  was  cor- 
rect, for  he  could  not  be  said  to  have  embezzled  the  money  un- 
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tSl  be  refused  to  account  for  it  R.  v.  Taylor,  Z  B.  Sf  P,  596, 
i2.  ^  J2.  63.  But  where  a  servant  received  money  for  his  master 
in  the  county  of  A.  by  his  order,  and  on  being  afterwards  asked 
in  the  county  of  B.,  whether  he  had  received  it,  said  he  had  not ; 
and  there  was  no  evidence  in  which  of  the  two  counties  the  em- 
bezzlement actually  took  place,  the  judges  held,  that  he  was  pro- 
perly indicted  for  the  embezzlement  in  the  county  of  A.  £.  ▼• 
HobsoH,  R.^ILS6,  See  ante,  p.  20,  pL  14. 

18.  Accessaries  before  the  fact  to  felony,  whether  indicted 
with,  or  after  the  principal  felon,  or  for  a  substantive  felony,  may 
be  tried  by  any  court  which  shall  have  jurisdiction  to  try  the 
principal  felon,  in  the  same  manner  as  if  such  offence  had  been 
committed  at  the  same  place  as  the  principal  felony,  although 
committed  on  the  high  seas,  or  at  anyplace  on  land  within  or  with- 
out his  Majesty's  dominions ;  and  if  the  offence  of  the  accessary 
and  of  the  principal  felon  be  committed  in  different  counties,  the 
accessary  may  be  indicted  in  either  county.  7  G.  4,  e.  64,  e,  9.  In 
the  highest  and  lowest  offences  however,  high  treason  and  mis- 
demeanor, all  are  principals,  and  must  be  indicted  as  such,  that 
is,  all  persons  who  procure,  incite,  aid,  abet,  or  assist  in  the  com- 
mission of  a  misdemeanor,  may  be  indicted  as  prindpals  in  the 
county  in  which  the  misdemeanor  is  committed  (whether  the  pro- 
curing or  inciting  took  place  in  that  county  or  not),  see  R.  v. 
Johnson,  7  East,  65,  or  in  that  in  which  the  misdemeanor  was 
begun  by  their  procurement;  see  ante,p,  20,  pL  14 ;  and,  in  high 
treason,  the  venue  may  be  laid  in  any  county  in  which  a  suffi- 
cient overt  act  can  be  proved.  Ante,  p.  21,  pL  17.  If  a  person  in 
one  county  procure  an  innocent  agent  to  commit  a  felony  in 
another  county,  he  is  in  that  case  deemed  a  principal  in  the  of- 
fence, and  may  be  indicted  for  having  actually  committed  it,  the 
venue, being  laid  either  in  the  county  in  which  it  was  committed, 
Fast.  349.  see  R.  v.  Briscoe,  4  East,  164,  or  in  that  in  which  it 
was  begun  by  his  procuremenL  Ante,  p,  20,  pLl4,  But  if  the 
person  he  had  procured  were  privy  to  his  criminal  intent,  and 
were  himself  amenable  for  the  offence,  then,  if  the  offence  were 
a  felony,  the  party  who  procured  it  would  be  indictable  as  an  ac- 
cessary before  the  fact,  if  a  misdemeanor,  as  a  principal.  Supra, 

19.  An  accessary  after  the  fact  to  a  felony  may  be  tried  in 
the  same  manner  as  if  the  act  constituting  the  accessary  were 
committed  at  the  same  place  as  the  principal  felony,  althou^  the 
act  may  have  been  committed  upon  the  high  seas,  or  at  any  place 
on  land  within  or  without  the  king's  dominions;  and  if  the  prin- 
cipal felony  have  been  committed  in  one  county,  and  the  act  con- 
stituting the  accessary  in  another,  the  venue  may  be  laid  in  ei- 
ther county.  7  <^  8  Cr.  4,  c.  64,  s,  10. 

20.  Receivers  of  stolen  property,  whether  indicted  as  aooesia- 
ries  after  the  fact,  or  for  a  substantive  felony,  or  for  a  misdemea- 
nor only,  may  be  indicted  in  the  county  or  place  in  which  they 
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have  or  had  the  property  in  their  possession,  or  in  which  the  prin- 
dpol  may  by  law  be  tried,  in  the  same  manner  as  they  may  be 
tried  in  the  county  in  which  the  property  was  actually  received* 
7  4*  S  Cr.  4,  c.  29,  s.  56.  And  if  property  stolen  in  one  part 
of  the  united  kingdom  be  received  in  another,  the  receiver  may 
be  indicted  in  that  part  of  the  united  kingdom  in  which  the  pro- 
perty was  received.  7  4*  8  Gr.  4,  e.  29,  «.  76. 

Where,  by  the  indictment  or  information,  the  court  appears 
to  have  jurisdiction  over  the  offence,  no  objection  can  be  taken 
by  motion  in  arrest  of  judgment,  or  by  writ  of  error,  for  the  want 
of  a  proper  or  perfect  venue.  7  G.  4,  c.  64,  «.  20. 

Caption] — The  caption  is  no  part  of  the  indictment,  it  is 
merely  the  style  of  the  court  where  the  indictment  was  prcMferred, 
which  is  pre6xed  as  a  kind  of  preamble  to  the  in<Uctment  upon 
the  record,  when  the  record  is  made  up,  or  when  it  is  returned 
to  a  certwntru  The  following  is  a  form  of  the  caption  to  an  in- ' 
dictment  in  a  court  of  quarter  sessions : 

'*  Westmorland:  Jt  the  general  quarter  teetions  of  the  peace , 
holden  at  Appkhy^  in  and  for  the  county  {foresaid,  the  ■         day 

of ,  in  the year  of  the  reign  of  our  sovereign  lord 

William  the  Fourth^  of  the  united  kingdom  tf  Great  Britain  and 
Ireland  King,  Defender  of  the  Faith,  before  A^  B.  and  C.  Z)., 
Eequire*f  and  other  their  associates,  justices  of  our  said  lord  the 
King,  assigned  to  keep  the  peace  of  our  said  lord  the  King  in 
the  said  county,  and  also  to  hear  and  determine  dioera  felonies, 
trespasses,  and  other  misdemeanors,  in  the  said  county  committed, 
by  the  oath  of"  [the  grand  jurors,  naming  them,  see  R,  v.  Datois, 
1  C  ^  p.  470]  "  good  and  latoful  men  of  the  county  aforesaid, 
sworn  and  charged  to  inquire  for  our  said  lord  the  King,  and  for 
the  body  of  the  county  aforesaid,  it  is  presented,"  that  J.  S.  late 
of  Appleby,  in  the  county  aforesaid,  labourer,  &c.,  so  continuii^ 
the  indictment  Se9  2  Hale,  166.  3  Bum's  J.  by  Chitty,  328. 
£.  V.  Feamley,  1  Leach,  425.  and  see  ^  forms,  4  Went,  41.  105. 
139.  Ua  174.  222.   6  Went.  1. 357.  373.  Cr.  Cir.  Com.  327. 

2.  The  Statement. 

In  this  part  of  the  indictment,  all  the  ingredients  of  the  offence 
with  whidi  the  defendant  is  charged,  the  facts,  circumstances, 
and  intent  constituting  it,  must  be  set  forth  with  certainty  and 
predsion,  without  any  repugnancy  or  inconsistency,  and  the 
defendant  charged  directly  and  positively  with  having  commit- 
ted it. 

//  must  he  certaUias  to  the  party  indicted'^ — The  defendant  must 
be  described  in  the  indictment  by  his  Christian  name  and  sur- 
qame,  and  by  his  addition.     The  inhabitants  of  a  parish,  how- 
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erer,  may  be  in£cted  for  not  repaumg  a  highway,  or  the  inha- 
bitants of  a  county  for  not  repaiifl(  a  bridge,  without  naming 
any  of  them.    2  RoL  Ahr,  79. 

The  Christian  name  of  the  defendant  must  be  such  as  he  ob- 
tained at  baptism  or  confirmation,  ^e  2  Ro,  Ahr,  135.  Co.  Lit,  3, 
or  both.  Weilden  v.  Holmant  6  Mod.  115,  116.  It  is  said  that  a 
man  can  have  but  one  Christian  name;  2  HalSf  175;  but  this 
must  be  understood  to  mean  merely  that  he  cannot  be  named 
"  John  alias  James,"  or  the  like ;  that  is,  that  a  second  Christ-*- 
ian  name  cannot  be  given  to  him  after  an  alias  dictus;  see  R,  v. 
Newman,  1  L.  Raym.  562.  Scott  v.  Soatu,  3  East,  lll|;J[)ut  it 
is  quite  clear,  that  if  a  man  has  acquired  two  names  at  baptism, 
or  one  at  baptism  and  jinother  by  confirmation,  h'B  may  be  in« 
dieted  by  both;  and  if  these  be  misplaced,  as  if  his  name  be 
Richard  James,  and  he  be  nai^Min  the  indictment  James  Rich' 
ard,  it  is  as  much  a  misnomer,  and  may  be  pleaded  in  abate- 
ment in  like  manner,  as  if  other  and  different  names  were  stated. 
Jones  V.  Macquillan,  5  T.  R.  195. 

The  surname  ;nay  be  such  as  the  defendant  has  usually  gone 
by  or  acknowledged ;  and  if  there  be  a  doubt  which  one  of  two 
names  is  his  real  surname,  the  second  may  be  added  in  the  in- 
dictment after  an  aUas  dictus,  {Bro,  Misnom.  47),  thus, "  Richard 
Wilson  othenvise  called  Richard  Layer." 

If  the  name  of  the  prisoner  be  unknown,  and  he  refuse  to  dis- 
close it,  he  may  be  described  as  a  person  whose  name  is  to  the 
jurors  unknown,  but  who  is  personally  brought  before  them  by 
the  keeper  of  the  prison ;  but  an  indictment  against  him  as  a 
person  to  the  jurors  unknown,  wthout  something  to  ascertain 
whom  the  grand  jury  meant  to  designate,  would  be  insufficient. 
Rex  V. ,  R.  8f  R,  489. 

The  additions  required  to  be  given  to  defendants  in  an  indict- 
ment, by  Stat.  1  Hen.  5,  c.  5,  are,  the  addition  of  their  "  estate, 
or  degree,  or  mystery,"  and  also  the  addition  of  the  "  towns,  or 
hamlets,  or  places,  and  counties  of  which  they  were  or  be,  or  in 
which  they  be  or  were  conversant."  These  additions  should  be 
added  after  the  first  name,  and  not  after  the  alias  dictus  f  2  Inst. 
699.  Anon.  3  Salk.  20.  R,  v.  Semple,  1  Leach,  420;  although,  if 
an  addition  be  given,  to  the  name  after  the  alias  dictus,  it  may 
be  riejected  as  surplusage.   2  Hawk.  c.  25,  s.  70. 

Estate  and  degree  mean  the  same  thing,  namely,  the  defend- 
ant's rank  in  life.  A  duke,  marquis,  earl,  viscount,  or  baron, 
must  be  named  by  his  Christian  name  only  and  his  name  of  dig- 
nity: as,  "  John,  Duke  of  M."  2  Inst.  666.  See  R.  v.  Brink- 
left,  S  C,  ^  P.  416.  And  the  same  of  peeresses;  as,  "  Ann, 
Countess  of  L."  But  this  does  not  extend  to  foreign  noblemen, 
who  are  entitled  in  this  country  to  the  addition  of  esquire  only, 
2  Hawk.  c.  23,  *.  109,  unless  they  be  knights, in  which  case  they' 
should  be  named  so ;  2  Inst,  667 ;  and  the  same  as  to  the  titles 
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uraaBy  given  to  tbe  eldest  sons  of  dakes,  &c.  S  Itut.  SO.  S  Jtui, 
667.  and  tee  2  &/Ar.  451^9r^be  addition  o(  baronet  or  knight 
mnst  be  added  to  Christian  and  surname.  2  J^i,  665.  See  R»  v. 
ferrerty  Cro.  Car.  371. 

A  degree  in  one  of  the  uaiTersities  is  a  gcnd  addition;  2  Inst. 
668 ;  so  is  the  addition  of  '^clerk"  for  a  clergyman.  Id,  **  Es- 
.qiiire"  is  a  good  addition  for  the  eldest  sons  of  knights  and  their 
eldest  sons  m  succession ;  for  the  eldest  sons  of  peers ;  for  the 
younger  sons  of  peers  and  their  eldest  sons  in  succession ;  for 
foreign'  noblemen ;  for  the  esquires  of  knights  of  the  bath ;  and 
for  esqyires  by  virtue  of  their  o£Bces,  such  as  justices  of  peace. 
2  /iiiK%67.     Gentleman  is  a  good  addition ;  so  is  yeoman. 

Mystery 40eans  the  defendant's  trade,  art,  or  occupation ;  such 
as, merchant,  mercer,  tailor,  parish  clerk,  schoolmaster,  husband- 
man, labourer,  or  the  like.  2He»k,  c.  23,  5.  111.  If  a  man  have 
two  trades,  he  may  be  named  of  either ;  2  Inti,  668 ;  but  if  a 
man  who  is  a  gentleman  by  birth  be  a  tradesman,  he  should  be 
named  by  his  worthier  addition  of  gentleman ;  Id,  669 ;  in  all 
other  cases  he  may  be  indicted  by  his  addition  of  degree  or  mys- 
tery, at  the  option  of  the  prosecutor.  See  Mdson  v.  Bushel,  8 
Mod.  51,  52.  Howpoole  v.  Harrison^  1  Str,  556.  Smith  v.  Ma* 
son,  2  Str.  816,  2L.Raym.  1541. 

The  additions  of  degree  or  mystery  usually  given  are — to  peers, 
peeresses,  knights,  esquires,  clergymen,  and  gentlemen,  the  ad- 
dition to  which  they  are  of  right  entitled ;  to  other  men,  the  ad- 
dition 4>f  yeoman  or  labourer ;  or  to  tradesmen,  &e.  the  addition 
(^.their  mystery ;  to  widows,  the  addition  of  widow ;  to  single 
women,  the  addition  of  spinster  or  single  woman ;  to  married  wo- 
men, usually  thus,  **  Jane,  the  wife  of  John  Wilson,  late  of  the 
parish  of  C.  in  the  county  of  B.  .labourer."  Labourer,  22.  v. 
Franklynj  2  L.  Raym.  1179,  or  yeoman,  2  Inst.  668,  is  not  a 
good  addition  for  a  woman.  It  is  necessary  to  mention  that  the 
degree  or  mystery  must  be  stated  as  that  to  which  the  defendant 
was  entitled  at  the  tiiue  of  the  indictment ;  late  esquire,  late  gro  • 
eer,  or  the  like,  would  be  bad.  2  Inst.  670. 

As  to  the  addition  of  place,  the  defendant  must  be  described  as 
of  the  town,  or  hamlet,  or  place,  and  county  of  which  he  was  or 
is,  or  in  which  he  is  or  was  conversant 

A  town  may  contain  two  or  more  parishes,  and  yet  the  town 
in  that  case  would  be  a  sufficient  addition;  see  2  Inst.  699;  but 
if  there  be  two  or  more  towns  in  one  parish,  the  defendant  should 
be  named  of  the  town  and  not  of  the  parish.  lb.  If  there  be  two 
towns  of  the  same  name  in  the  county,  but  distinguished  from 
each  other  by  additions,  as  Great  Dale,  Little  Dale,  Upper  Dale, 
Lower  Dale,  or  the  like,  the  defendant  cannot  be  named  of  Dale 
only  without  addition ;  but  if  the  towns  have  no  addition  to  dis- 
tinguish them,  he  may.     2  Hawk.  c.  23,  s,l21. 

If  the  defendant  reside  in  a  borough  or  city  which  is  a  county 

c 


26  Indictment. 

of  itself,  the  addition  of  that  alone  (as  "  London"  for- instance) 
will  be  sufficienti  without  naming  a  parish.  2  Inst,  669. 

If  he  reside  in  a  hamlet  out  of  a  town,  he  may  be  described  as 
of  that ;  if  in  a  hamlet  of  a  town,  he  may  be  described  as  of  either 
the  town  or  hamlet.  2  Hawk,  c.  23,  s.  122. 

Parish  is  a  good  addition ;  2  Inst,  669 ;  but  if  there  be  two  ot 
more  towns  in  the  parish,  and  the  defendant  reside  in  one  of  them, 
he  should  be  named  of  the  town.  Id. 

If  the  defendant  reside  in  a  place  known  by  a  special  name, 
and  not  within  a  town  or  hamlet,  he  may  be  named  of  such  place ; 
but  if  it  be  within  a  town  or  hamlet,  it  is  safest  to  name  him  of 
the  town  or  hamlet.  2  Hawk,  c,  23,  s,  123. 

Besides  being  described  of  a  town  or  hamlet,  or  parish,  or 
place,  the  defendant  must  also  be  described  of  the  county  in 
which  such  town,  &g.  is ;  and  if  he  be  described  of  a  borough  or 
city  which  is  a  county  of  itself,  that  alone  will  be  sufficient  2 
Inst.  669.  , 

The  defendant  may  be  described  as  late  of  the  parish  of  B.  in 
the  county  of  C. ;  2  Inst.  669,  670 ;  although  we  have  seen  it  is 
otherwise  as  to  additions  of  degree  or  mystery. 

If  his  place  of  residence  be  known,  he  may  be  described  of  it 
according  to  the  truth ;  but  when  not  known,  it  is  usual  to  de- 
scribe him  of  any  pcutish  in  the  county  where  the  offence  was  com- 
mitted. 

In  the  case  of  a  peer  or  peeress,  the  name  and  rank  are 
placed  before  the  addition  of  place,  as,  *'  Jo^,  Duke  of  B.  laie 
of  N".  in  the  county  of  G,"  But  in  all  other  cases  the  aiddition-of 
place  goes  first:  as,  **  J.  S.  late  of  the  parish  of  B.  in  the  connty 
of  S.  gentleman."  To  describe  the  defendant  as  **  merchant  of 
London,"  4  Ed.  4,  10  a,  pL  13,  or  "parson  of  D.  in  the  county 
of  C,"  2  Inst.  699,  would  be  bad,  for  it  does  net  foUowi  feom  this 
description  of  l])im,  that  he  resides  there. 

Besides  the  additions  we  have  now  mentioned,  it  may  be  ne- 
cessary also,  where  a  father  and  son  axe  of  the  same  name,  and 
one  of  them  is  indicted,  to  add  the  terms  '*  the  younger"  cnr "  the 
elder"  to  his  name,  for  the  purpose  of  more  clearly  identifying 
him.  2  Hawk.  c.  23,  s.  106. 

If  there  be  no  addition.  It.  y.  Warren,  1  Sid.  247,  or  a  wrong 
one,  2  Inst.  670,  the  defendant  can  take  advaiUage  of  it  by  plea 
in  abatement  only ;  if  he  plead  over,  he  thereby  waves  all  objec- 
tions to  the  indictment  on  that  account.  2  Hawk,  c.  23,  s.  125. 
8o,  if  there  be  no  Christian  name  or  a  wrong  eae,  or  no  surname 
or  a  wrong  one,  the  defendant  can  take  advantage^f  it  by -plea 
in  abatement  only ;  if  he  plead  over,  he  waves  the  objection.  It 
was  formerly  understood  that  a  defendant  could  not  plead  a  mis- 
nomer of  bis  surname ;  2  Hawk.  c.  25,  s.  68.  2  Hole,  176 ;  bat 
it  seems  now  to  be  holden  otherwise.  See  JR.  v.  Shakespeare,  10 
Eastf  83.     But  these  objections  are  now  of  no  real  importance, 
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^r  if  satisfied  by  affidavit  or  otherwise  of  the  truth  of  a  plea  of 
misnomer,  or  want  of  addition,  or  wrong  addition,  the  court  may 
forthwith  amend  the  indictment  or  information,  and  call  upon 
Ae  party  to  plead  as  if  no  such  dilatory  plea  had  been  pleaded.. 
7  G.  4,  c.  69,  8.  19.  The  stut.  of  additions  is  not,  however,  re- 
peated, nor  is  the  rule  of  the  common  law  with  respect  to  the  de- 
scription  of  the  party  indicted  abrogated  by  this  statute. 

It  must  he  certain  as  to  the  persan  against  wJiom  the  offence 
was  committedf] — ^In  indictments  for  offences  against  the  persons 
or  property  of  individuals,  the  Christian  and  surname  of  the  par- 
ty injured  must  be  stated,  if  the  party  injured  be  known :  2  Hawk. 
c.  25,  «.  71,  72:  as  for  Uie  murder  of  "  JioAn  Styles"  larceny  of 
the  goods  of  **  John  Styles"  burglary  in  the  dwelling-house  of 
**  John  Styles"  and  therein  stealing  the  goods  of  "  John  Nokes" 
and  the  like.  The  name  so  stated  must  be  either  the  real  name 
of  the  party  injured,  or  that  by  which  he  is  usually  known :  R, 
V.  Norton,  R.  8(  R,  510:  as,  for  instance,  upon  an  indictment 
tx  the  murder  of  a  bastard  child,  it  cannot  be  described  by  the 
name  of  its  mother,  unless  that  name  be  gained  by  reputation. 
JL  V.  Clarkt  R.  4*  R*  ^^S-  ^o  addition  is  requisite;  2  Hale, 
182;  and  if  stated  need  not  be  proved.  R,  v.  Graham,  2  Leach, 
647.  R.  V.  Ogtlvie,  Z  C.  Sf  P,  230.  Even  where  it  appeared 
that  the  party  injured  had  a  mother  of  the  same  name,  the  court 
held  that  it  was  not  necessary  to  distinguish  her  in  the  indict^ 
aieDt  by  the  addition  "  the  younger,"  although  it  was  objected 
4bat  in  such  a  case,  where  auch  an  addition  is  not  given,  the 
presumption  is  that  it  is  the  parent  and  not  the  child  that  is  in<^ 
-teaded,  and  some  cases  were  dted  to  that  effect.  R.  v.  Peace, 
i  B.  8f  A,  612,  But  where  the  person  injured  has  a  name  of 
4Jgnity,  as  a  peer,  baronet,  or  knight,  he  should  be  described 
by  it;  and  it  should  seem,  that  if  he  be  described  as  a  knight 
.when  in  £Eu:t  he  is  a  baronet,  ^r  the  contrary,  the  variance  would 
■be  fiual,  because  a  name  of  dignity  (barone^  for  instance)  is  not 
merely  an  additicm,  but  is  actually  a  part  of  the  name. 

An  indictment  for  stealing  the  shroud  of  a  dead  person  must 
■state  it  to  be  the  goods  and  chattels  of  the  executor  or  adminis- 
trator; 2  Hale,  161;  or  if  there  be  no  will  or  no  administration, 
it  aheuld  seem  that  it  may  be  laid  to  be  the  goods  of  the  person 
4rho  defrayed  the  expenses  of  the  burial,  or  of  the  ordinary,  if 
the  flhrond  were  purchased  with  the  money  of  the  deceased, 
fio,  if  a  cjjffift  be«l84^  it  may  be  described  in  the  same  manner; 
4Hr,  if  froifi  inigth  df  time  it  be  difficult  to  ascertain  the  personal 
n^esentatives  of  the  deceased,  it  may  belaid  as  the  property  of 
•  person  unknown,  but  it  cannot  be  described  as  the  property  of 
A»  churchwardens  of  the  parish  from  which  it  was  stolen.  Awm, 
%  East,  P,  C»  652,  If  property  be  stolen  out  of  the  possession 
4>f  a  bailee,  it  may  b«  described  in  th^  indictment  as  the  property 
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either  of  the  bailor  or  bulee;  2  Hale,  181 ;  although  the  goods 
were  never  actually  in  the  real  owner's  possession,  but  in  the 
possession  of  the  bailee  only.  R,  ▼.  Remnant,  R.  8f  R,  136.  As 
for  instance,  goods  left  at  an  inn,  R.  ▼.  Todd,  2  East,  P.  C.  658, 
or  intrusted  to  a  person  for  safe  keeping,  R,  v.  Taylor,  1  Leachif 
856.  R,  v.  Statham,  Id.,  or  to  a  carrier  to  carry;  R,  v.  Deykin, 
2  Id.  862;  cloth  to  a  tailor  to  make  into  clothes,  linen  to  a 
laundress  to  wash ;  R.  y.  Packer,  Id.,  1  Leach,  357;  goods  pawn- 
ed, and  the  like,  may  be  laid  to  be  the  goods  and  chattels  of  the 
person  to  whom  they  are  so  intrusted,  &c.,  or  of  the  owner,  at 
the  option  of  the  prosecutor.  See  2  Hale,  181;  I  /i.  513;  2  East, 
P.  C,  652  ;  1  Hawk,  c,  33,  s.  47.  So,  where  cattle  were  alleged 
in  the  indictment  to  be  the  property  of  a  person,  who,  it  appear- 
ed in  evidence,  was  merely  the  agister  and  not  the  actual  owner, 
the  judges  held  it  to  be  sufficient  R.  v.  Woodward,  2  East, 
P.  C.  653.  But  where  a  bailor  steals  his  own  goods  from  his 
bailee  they  must  be  described  in  the  indictment  as  the  goods  of 
the  bailee.  R.  v.  Wilkinson,  R.  ^  R.  Aid.  R,  v.  Bromley,  Id. 
478.  Goods  must  not,  however,  be  described  as  the  pro- 
perty of  one  who  has  neither  the  actual  nor  constructive  pos- 
session of  them.  R,  v.  Adams,  R.  ^  R.  225.  Thus,  if  it  ap- 
pear that  the  person  named  as  owner  is  merely  servant  to  the 
real  owner,  the  defendant  must  be  acquitted ;  2  East,  P.  C.  652 ; 
for  a  servant  has  not  a  special  property  in  the  goods,  the  pos- 
session of  the  servant  being  the  possession  of  the  master.  R»  v. 
Hutchinson,  R.  4*  -R*  412.  So,  where  the  person  named  as 
owner  appears  to  be  a  married  woman,  the  defendant  must  be 
acquitted ;  because  in  law  the  goods  are  the  property  of  the  hus- 
band. 1  Hale,  513.  Even  though  she  be  living  apart  from  her 
husband  upon  an  income  arising  fr(Mn  property  vested  in  trus- 
tees for  her  separate  use ;  because  the  goods  cannot  be  the  pro- 
perty of  the  trustees,  and,  in  law,  a  married  woman  has  no  pro- 
perty. R.  V.  French,  R.  ^  R.  491',  see  R  x.  Wilford,  Id,  51 7. 
But  where  goods  were  stolen  from  a  feme  sole,  and  before  in- 
dictment she  married,  it  was  holden  that  describing  her  as  the 
owner  of  the  goods,  by  her  maiden  name,  was  sufficient  R.  v. 
Turner,  1  Leach,  536.  Goods  let  with  a  ready  furnished  lodging 
must,  if  a  larceny  of  them  be  committed  by  a  third  person,  be  de- 
scribed as  the  goods  of  the  lodger,  for  the  owner  neither  has, 
nor  is  he  entitled  to  the  possession;  R.  v.  Belstead,  R.  S^  R,  Alt^ 
R.  V.  Brunswick,  R.  S^M.26i  but  if  a  larceny  be  committed  by 
the  lodger,  then  the  goods  may  be  described  as  the  property  of  the ' 
owner,  or  person  letting  to  hire.  7  ^  B  G.  4,  c.  29,  «.  45.  Set 
JR.  V.  Healey,  R.  /^  M.  1.  Goods  seized  under  a  writ  ot  fieri 
facias  may  be  described  as  the  goods,  of  the  party  against  whom 
the  writ  issued ;  for,  though  they  are  in  custodid  legis,  the  ori- 
ginal owner  continues  to  have  a  property  in  them  uatil  they  are 
sold.  R,  V.  Eastallj  2  Russ,  158.    So,  if  A.  steal  the  goods  of 
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B.,  and  afterwards  C.  steal  the  same  goods  from  A.,  they  may 
be  described  as  the  goods  either  of  B.  or  A.,  for  the  possession 
o€the  former  is  not  divested  by  the  tortious  taking.  R.  ▼.  fVilkins, 
1  Zeaeh,  522,  523.  1  Hale,  507.  2  Eatt,  P.  C,  654.  Clothes 
or  other  necessaries  furnished  by  a  &ther  to  his  child,  may,  it 
seems,  be  laid  to  be  the  property  either  of  the  father  or  of  the 
child,  particularly  if  the  child  be  of  tender  age ;  R,  ▼.  Hayne, 
12  Co.  1 13.  2  East,  P.  C.  654;  but  it  is  safer,  perhaps,  to  allege 
them  to  be  the  property  of  the  child.  See  R,  v.  Forsgate,  1  Leach, 
463,  464,  n. 

Formerly,  where  goods  stolen  were  the  property  of  partners, 
Or  J<nnt- owners,  all  the  partners  or  joint- owners  must  have  been 
GonrecUy  named  in  the  indictment,  otherwise  the  defendant  would 
have  been  acquitted.  But  now,  whenever  it  may  be  requisite 
in  any  indictment  or  information  for  any  felony  or  misdemeanor, 
to  state  ownership  of  any  property  whatsoever,  whether  real  or 
personal,  bdonging  to  or  in  the  possession  of  more  than  one 
person,  whether  partners  in  trade,  joint  tenants,  parceners  or 
tenants  in  common,  (including  joint  stock  companies  and  trus- 
teea),  one  person  only  need  be  named,  and  the  property  may  be 
described  as  belonging  to  the  one  person  so  named  and  another 
or  others,  as  the  case  may  be ;  which  description  will  also  be  suf* 
fident  whenever  it  may  be  necessary  to  mention  such  person  in 
any  indictment  or  information.  7  G.  4,  c.  64,  s.  14.  It  is  not 
necessary  for  this  purpose,  that  a  strict  legal  partnership  should 
exist.  Where  C.  and  D.  carried  on  business  in  partnership,  and 
the  widow  of  C,  upon  his  death,  without  taking  out  administra- 
tion, acted  as  partner,  and  the  stock  was  afterwards  divided  be* 
tween  her  and  the  surviring  partner;  but,  before  the  division^ 
part  of  the  stock  was  stolen :  it  was  holden,  that  the  goods  were 
properly  described  as  the  joint  property  of  the  surviving  partner 
and  the  widow,  upon  an  objection  that  the  children  of  C.  ought 
to  have  been  joined,  or  the  goods  described  as  the  property  of 
the  surviving  partner  and  the  ordinary,  no  administration  having 
been  taken  out.  R,  v.  Gahey,  R,  ^  R.  178.  And  where  a 
&ther  and  son  took  a  farm  on  their  joint  account,  and  kept  a 
stock  of  sheep,  their  joint  property,  and  upon  the  death  of  the 
son  the  &ther  carried  on  the  business  for  the  joint  benefit  of 
himself  and  his  son's  children,  who  were  infants,  it  was  holden^ 
upon  an  indictment  for  stealing  sheep  bred  from  the  joint  stock, 
some  before  and  some  after  the  death  of  the  son,  that  the  pro- 
perty was  well  laid  in  the  father  and  his  son's  children.  R.  v. 
Scott,  iZ.  4-  /2.  13. 

In  indictments  or  informations  for  any  felony  or  misdemeanor 
committed  in,  upon,  or  with  respect  to  any  bridge,  court,  gaol, 
house  of  correction,  infirmary,  asylum,  or  other  building,  erected 
or  muntained  in  whole  or  in  part  at  the  expense  of  any  county, 
riding,  or  division,  or  on  or  with  respect  to  any  goods  or  chattels 
whatsoever,  provided  for  or  at  the  expense  of  any  county,  &Cm  to 


3(X  Indictment, 

be  used  for  making,  altering,  or  repairing  any  bridge  or  any 
highway  at  the  ends  thereof,  or  any  court,  &c.,  or  to  be  used  in 
or  with  any  such  court  or  other  building,  the  property,  whether  real 
or  personal,  may  be  describeAia  belonging  to  the  inhabitants  of 
such  county,  &c.,  without  specifying  thehr  names.  7  O,  4,  e.  64, 
s.  15. 

In  indictments  or  informations  for  any  felony  or  misdemeanor 
committed  in,  upon,  or  with  respect  to  any  worl^house  or  poor- 
house,  or  on  or  with  respect  to  any  goods  or  chattels  whatsoever, 
provided  for  the  use  of  the  poor  of  any  parish  or  parishes^ 
township  or  towfiships,  hamlet  or  hamlets,  place  or  places,  or  to 
be  used  in  any  workhouse  or  poor-house  in  or  belonging  to  the^ 
same,  or  by  the  master  or  mistress  of  such  workhouse,  or  poor* 
house,  or  by  any  workmen  or  servants  employed  therein,  the 
property  may  be  described  as  belonging  to  the  overseer  of  the 
poor  for  the  time  being  of  such  parish,  Arc,  without  spedfyii^ 
their  names.  And  if  any  felony  or  misdemeanor  be  committed 
on  or  with  respect  to  any  materials,  tools,  or  implements  provid- 
ed for  making,  altering,  or  repairing  any  highway,  within  any 
parish,  &c.,  otherwise  than  by  the  trustees  or  commissioners  of 
any  turnpike  road,  the  property  may  be  described  as  belonging 
to  the  surveyor  or  surveyors  of  the  highway  or  highways  for 
the  time  being,  without  specifying  their  names.  7  O,  4,  e.  64, 
«.  16.   See  55  G,  3,  o.  137,  1. 1.   it  v.  Wenty  R,  ^  R,  359. 

So,  if  any  felony  or  misdemeanor  be  committed  on  or  with  re- 
spect to  any  house,  building,  gate,  machine,  lamp,  board,  stone, 
post,  fence,  or  other  thing,  erected  or  provided  in  pursuance  or 
any  act  of  Parliament  for  making  any  turnpike  road,  or  any  of  the 
conveniences  or  appurtenances  thereunto  respectively  belonging, 
or  any  materials,  tools,  or  implements  provided  for  making, 
altering,  or  repairing  any  such  road,  the  property  may  be  de- 
scribed as  belonging  to  the  trustees  or  eommissioners  of  the  road, 
without  specifying  their  names.  7  G,  4,  c.  64,  s.  17. 

In  indictments  or  infonnations  for  any  felony  or  misdemeanor 
committed  on  or  with  respect  to  any  sewer,  or  other  matter 
within  or  imder  the  view,  cognizance,  or  management  of  any 
commissioners  of  sewers,  it  will  be  sufficient  to  state  any  such 
property  to  belong  to  the  commissioners  of  sewers,  within  or  un- 
der whose  view,  cognizance,  or  management  any  such  things 
may  be;  and  the  names  of  the  commissioners  need  not  be  speci- 
fied. 7  G.4,c.64,  5.18. 

The  monies,  goods,  chattels,  securitiea  for  money,  and  ali  other 
effects  whatever,  belonging  to  any  Friendly  Society,  may  be 
described  to  be  the  property  of  the  person  appointed  to  the  office 
of  treasurer  or  trustee  of  the  society  for  the  time  being,  in  bis 
propemame,  without  further  description.  10  G,  4,  c,  56,  9.21, 

In  indictments  for  stealing,  pawning,  selling,  buying,  ex- 
changing, receiving,  embezzling^  secreting,  or  'not  accounting 
for  clothes,  linen,  or  other  goo^,  belonging  to  the  hospital  at 
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Clidaea,  or  the  commissioners  thereof,  the  property  may  be  laid 
to  be  in  the  "  Lords  and  others,  Commissioners  of  the  royal  hos- 
pital for  soldiers  at  Chelsea,  in  the  county  of  Middlesex;"  and  in 
all  prosecutions  upon  the  stat.  7  (j^A,  c,l6,  it  will  be  sufficient 
to  diarge  the  act  as  done  with  intent  to  defraud  "  the  Lords  and 
others.  Commissioners  of  the  royal  hospital  for  soldiers  at  Chel- 
sesy  in  the  county  of  Middlesex."  7  6. 4,  c  16,  s»  31. 

Property  vested  in  a  body  of  persons  most  not  be  laid  as  the 
property  of  that  body,  unless  it  be  incorporated,  but  must  be 
described  as  the  property  of  the  individuals  who  constitute  that 
body,  or  some  of  diem,  as  in  the  case  of  partners,  trustees,  or 
joint-stock  companies.  iZ.  v.  Sherrington^  1  Leach,  513.  22.  v. 
Beacall,  R-  ^  M*  13.  But  when  goods  of  a  corporation  are 
stolm,  they  must  be  laid  to  be  the  property  of  the  corporation, 
in  Uieir  corporate  name,  and  not  in  the  names  of  the  individuals 
who  compose  it;  R.  v.  Patrick,  2  Eatt,  P.  C.  1059.  1  Leach,  253 ; 
and  there  is  a  difference  in  this  respect  between  an  ancient  cor- 
poration and  a  corporation  newly  erected:  an  ancient  corpo-. 
ration  may  by  use  have  a  special  name,  differing  in  substance 
from  that  by  which  they  were  originally  incorporated,  and  they 
may  plead  and  be  impleaded  by  that  name;  but  a  corporation 
created  within  memory  must  plead  and  be  impleaded  by  the 
«name  by  which  they  were  incorporated.  Hob.  211.  Noif,  54. 
2  BrownL  292.  Latch,  229.  11  Co,  94.  Dy.  279.  3  Mod,  6. 
Cro.  EL  351.  Bac.  Abr.  Corp,  (C  3).  and  tee  10  Co,  87. 

If^  however,  the  name  of  the  party  injured  be  unknown  to  the 
prosecutor,  as  in  the  case  of  the  murder  of  a  stranger,  or  larceny 
from  the  person  of  a  stranger  who  does  not  couie  forward  to  pro- 
secute, or  the  like,  he  may  be  described  in  the  indictment  as  a 
person  unknown;  2  JStde,  ISl;  thus,  for  instance,  a  man  may 
be  indicted  for  the  murder  of,  or  for  stealing  the  goods  of^  *'  a 
attain  person  to  thejurore  (foresaid  unknown," 

If  at  the  trial  it  appear  in  evidence  that  the  party  ii^ured  is 
misnamed,  or  that  the  owner  of  the  goods  or  house,  &c.  is  an- 
other and  different  person  from  him  named  as  such  in  the  indict- 
ment, the  variance  is  frital,  and  the  defendant  must  be  acquitted. 
But  if  the  name  proved  be  idem  tonane  with  that  stated  in 
the  indictment,  and  different  in  spelling  only,  the  variance 
will  be  immateriaL  Thus,  Segrave  for  Seagrave;  Williams  v. 
Ogle,  2  Sir,  889 ;  Benedetto  for  Beneditto;  Abethol  v.  Beneditto, 
2  Taunt.  401;  Whyneard  for  Winyard,  pronounced  Winnyard; 
12.  V.  Foster^  R,  8f  R,  412;  is  no  variance.  But  it  has  been  de- 
aided  that  M'Cann  and  M'Carn,  R,  v.  Tannet,  72.  4*  i2.  351, 
Shakespeare  and  Shakepear,  R  v.  Shakespeare,  2  East,  83,  Ta- 
bart  and  Tarbart,  Bingham  v.  Dichie,  5  Taunt.  14,  are  not  the 
same  in  sound.  If  he  be  described  as  a  certain  person  to  the 
jurors  unknown,  and  it  appear  in  evidence  that  his  name  is  known, 
the  defendant  will  be  acquitted.    See  R  v.  Walker,  3  Camp,  264. 
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R,  ▼.  Robinson,  1  Holt,  595.  In  an  indictment  for  receiving  stolen 
goods,  if  the  principal  felon  be  unknown,  he  may  be  described  as 
a  certain  person  to  the  jurors  aforesaid  unknown;  R,  v.  Thomas, 
East,P,  C.  781;  if,  however,  it  appear  in  evidence  that  the  prin- 
cipal felon  is  known,  the  receiver  will  be  acquitted;  R,  v.  Walker, 
3  Camp.  264 ;  but  he  will  not  be  entitled  to  his  acquittal  merely 
because  the  same  grand  jury  have  found  a  bill  imputing  the  prin  • 
cipal  offence  to  J.  S.  R.  v.  Bush,  R.  ^  R.  37t. 

If  the  party  injured  be  designated  by  a  name  of  office  or  other 
descriptive  appellation  instead  of  his  real  name,  it  cannot  be  ob- 
jected to  by  writ  of  error  or  motion  in  arrest  of  judgment;  for 
no  judgment  upon  any  indictment  or  information  for  any  felony 
or  misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confes- 
sion, default,  or  otherwise,  shall  be  stayed  or  reversed,  for  that 
any  person  or  persons  mentioned  in  the  indictment  or  informa- 
tion is  or  are  designated  by  a  name  of  office,  or  other  descriptive 
appellation,  instead  of  his  or  her  proper  name  or  names.  7  G,  4, 
c.  64,  s.  20. 

It  must  be  certain  as  to  time  and  place'] — Time  and  place  must 
be  added  to  every  material  fact  in  an  indictment;  R.  y.  Holland, 
5  T.  R.  607.  R.  V.  Jylett,  I  T.R.  69.  Stand.  95  a;  that  is,  every 
material  fact  stated  in  an  indictment  must  be  alleged  to  have  been 
done  on  a  particular  day,  and  at  a  particular  place.  As  to  what 
are  material  facts,  it  is  necessary  to  observe  that  every  offence 
consists  of  the  commission  or  omission  of  certain  acts  under  cer- 
tain circumstances ;  and  each  of  these,  being  a  necessary  ingre- 
dient in  the  offence,  is  material,  and  must  be  stated  in  the  in-' 
£ctment.  An  offence  of  omission  or  a  mere  nonfeasance,  can- 
not, indeed,  strictly  be  said  to  have  been  committed  at  any  time 
or  place ;  and,  therefore,  in  an  indictment  for  such  an  offence, 
the  allegation  of  time  and  place  is,  in  general,  unnecessary; 
Com.  Dig.  Indictment,  (G2).  2  Hawk.  c.  25,  s.  79;  yetif  itbe  an 
indictable  offence  to  omit  doing  an  act  at  a  particular  time  or  at 
a  particular  place,  an  indictment  for  it  should  undoubtedly  shew 
that  it  was  not  done  at  that  time  or  at  that  place.  But  in  in- 
dictments for  offences  of  commission,  every  act  which  is  a  neces- 
sary ingredient  in  the  offence  must  be  laid  with  time  and  place, 
as  above  mentioned.  Thus,  if  in  an  indictment  for  murder  it  be 
stated  that  J.  S.,  at  such  a  time  and  place,  having  a  sword  in  his 
right  hand,  did  strike  J.  N.  &c.,  it  is  insufficient;  for  the  time 
and  place  laid  relate  to  the  having  the  sword,  and  consequently 
it  is  net  said  when  or  where  the  stroke  was  given.  2  Hale,  178. 
R.  V.  Cotton,  Cro.  El.  738.  So,  that  J.  S.,  at  such  a  time  and 
place,  made  an  assault  upon  J.  N.,  eteum  cum  gladio  felonice  per^ 
cussit,  was  holden  bad,  because  it  was  not  said,  ad  tunc  et  ibidem 
percussit.  Dy.  68,  69.  Yet  an  indictment  for  a  battery,  where 
time  and  place  were  laid  to  the  assault,  but  not  to  the  battery, 
has  been  holden  good;  2  Hale,  178;   and  this  distinction  seems 
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Id  luive  been  established*  that  in  felonies,  in  favorem  vita,  the 
greater  strictness  above  mentioned,  (namely,  that  time  and  pUoe 
be  laid  to  every  material  &ct),  is  required;  bnt  in  indictments 
for  misdemeanors,  if  Ume  and  place  be  added  to  the  first  act,  it 
shall  be  construed  equally  to  refer  to  all  the  ensuing  acts.  See  JL 
v«  Bank,  Cro.  Jae.  41.  However,  in  practice,  time  and  place  are 
added  to  every  material  £u:t,  as  well  in  indictments  for  misde- 
meanors as  in  indictments  for  felony.  What  we  have  now  said 
relates  to  oet*  which  are  necessary  ingredients  in  the  offence ;  for 
mere  drcumstances  accompanying  these  acts  need  not  be  laid 
with  time  or  place,  March,  pL  127.  R,  v.  Johnson,  2  Ro.  Rep, 
226,  unless  rendered  essential  by  the  particular  nature  of  the 
offence.  Thus,  in  an  indictment  for  bigamy,  in  averring  that 
the  first  wife  was  alive  at  the  time  of  the  second  marriage,  it  is 
not  necessary  to  allege  a  place  where;  Stark.  PL  62;  although, 
finom  the  nature  of  the  offence,  the  time  must  necessarily  be 
stated. 

The  time  laid  should  be  the  day  of  the  month  and  year  upon 
which  the  act  is  supposed  to  have  been  committed.  A  day  cer* 
tain  must  be  stated ;  2  Hawk.  e.  25,  «.  77 ;  and  this  at  present  is 
always  the  day  of  the  month,  although  naming  it  as  a  feast  day, 
or  "  the  Octave  of  the  Holy  Trinity,"  or  the  like,  seems  to  be 
sufficient.  Com.  Dig.  Indictment,  (G  2).  The  year  must  also  be 
stated,  otherwise  the  indictment  will  be  insufficient ;  2  Haie,  177; 
and  the  year  of  the  King's  reign  is  usually  inserted ;  but  the  year 
of  our  Lord  is  equally  unokgectionable.  It  is  said,  that  alleging 
the  act  to  have  been  committed  on  such  a  day  kut  past  would 
be  sufficient,  because  it  would  be  rendered  certain  by  the  cap- 
tion of  the  indictment ;  Com.  Dig.  Indictment,.  (G  2).  Lamb,  491 ; 
but  this  perhaps  is  doubtful,  if  the  objection  were  made  at 
the  time  of  the  trial,  in  no  case  is  it  necessary  to  state  the 
hour  at  which  the  act  was  done,  unless  rendered  essential  by  the 
statute  upon  which  the  indictment  is  framed.  2  Hawk.  e.  25,  s. 
76;  and  see  Coombe  v.  Pitt,  3  Bttr.  1434.  R.  v.  Clarke,  1  Bulst 
204.  March,  pL  127.  2  hut,  318.  In  burglary,  indeed,  it  is 
usual  to  state  it;  but  alleging  the  offence  to  have  been  com- 
mitted "  m  the  night"  without  mentioning  the  hour,  seems  to 
be  sufficient;  but  see  1  Hale,  549.  R.  v.  Waddington,  2  East, 
P.  C.  513.  So,  in  an  indictment  upon  stat.  9  G.  4,  e.  69,  for  un- 
lawfully entering,  or  being  in  a  close  by.  night  for  the  purpose 
oi  taking  game,  armed,  it  is  not  necessary  to  state  the  hour  of  the 
Bight.  R.  V.  Davis,  10  B.  Sf  C.  89. 

The  place  (or  special  venue,  as  it  is  technically  termed),  must 
be  such  as  in  strictness  the  jury  who  are  to  try  the  cause  should 
come  from.  Ai  common  law,  the  jury,  in  strictness,  should  have 
come  from  the  town,  hamlet,  or  parish,  or  from  the  manor,  castle, 
forest,  or  other  known  pUu»  out  of  a  town,  where  the  offence 
was  committed ;  and  foe  this  reason,  (besides  the  county,  or  the; 
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city,  iMroughy  or  other  part  of  the  county  to  which  the  jurisdBe** 
tion  of  the  court  is  limited)  it  was  formerly  necessary  to  allege 
that  every  material  act  mentioned  in  the  indictment  was  com- 
mitted in  such  a  place;  and  where  a  city  or  town  contained  two 
or  more  parishes,  or  a  parish  two  or  more  towns,  the  parish  or 
town  in  which  the  offence  was  committed  must  have  been  stated. 
See  2  Hawk,  e.  23,  «.  92.  IL  v.  MackaUyt  9  Co.  66.  h.  For  the 
same  reason,  it  was  usual,  in  London,  to  name  both  the  ward  a* 
well  as  the  parish,  thus:  **  in  the  parith  of  St,  Marif^h^boWf  In 
the  ward  ef  Cheap:"  but  this  was  not  requisite,  nor  was  it  necet- 
sary  in  other  cases  to  mention  the  hundred  in  vriiich  the  parish 
was  situate.  This  rule  was  not  altered  by.  the  repealed  ^atutee 
44-5  Ann.  c,  16,  and  24  O,  2,  c,  18,  which  extended  to 
cirii  cases  only;  but  now  the  jury  in  criminal  cases  are  returned 
from  the  body  of  the  county,  and  not  as  formerly  from  any  par- 
ticular vwn« ;  6  G,  4,  c.  50,  s,  20;  and,  therefore,  it  would  seem 
to  be  sufficient  to  state  only  the  county,  or  the  city,  borough,  ov 
other  part  of  the  county  to  which  the  jurisdiction  of  the  court  is 
limited,  in  all  cases  which  are  not  of  a  local  nature.  See  R,  v. 
Lawrence,  3  Cowp,  tB;  R,  v,  Leadbeater,  3  Bum,  J.,  by  ChiUy, 
332.  R,  v.  Dowling,  R,8fM,N,  P.  433.  The  county,  &&,  so 
stated,  must  be  the  same  as  that  stated  as  venue  in  the  margin  of 
the  indictment.  See  2  Hale,  180.  Indictments  for  offences^with- 
in  the  admiral's  jurisdiction,  {see  ante,  p,  19,  pi,  12),  must  al« 
lege  each  act  to  have  been  done  **  on  the  high  seat"  and  it  is 
usual  to  add  *'  within  the  jurisdiction  of  the  Admiralty  of  Eng- 
land  ;**  sometimes  the  place  or  land  near  which  the  offence  was 
committed  is  also  stated;  but  this  is  not  necessary. 

Time  and  place  are  usually  alleged  thus :  That  J.  S.,  of  ftc, 
'*  on  the  third  day  of  May,  in  the  first  year  of  the  reign  ofow 
sovereign  lord  William  the  Fourth,  in  the  parish  of  B.,  tt  the 
county  of  C,"  Qt  **  in  the  county  aforesaid,"  {see  R,  v.  Bur^ 
ridge,  3  P.  Wms,  439),  referring  to  the  county  in  the  malngm ; 
but  it  would  seem  to  be  sufficient  to  eUtegt  the  oflfence  to  have 
been  committed  "in  the  counlyofC,"  or  **  in  ^county  aforesaid/' 
without  naming  the  parish  in  all  cases  which  are  not  of  a  \ocaA 
nature.  And  if  all  the  acts  constituting  the  oflfence  be  supposed 
to  have  been  done  at  the  same  time,  it  is  sufficient  (to  all  but  the 
first)  to  allege  time  and  place  by  the  words  "  then  and  there,**' re' 
ferring  to  the  time  and  place  mentioned  to  the  first  act,  without 
saying  "  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  m 
the  county  aforesaid,"  or  repeating  the  day  and  year,  parish  and 
county,  to  every  act.  The  time  and  place,  however,  must  be  laid 
with  certainty;  and  therefore,  where  the  indictment  described  the 
defendant  as  late  of  W.,  and  laid  the  offence  to  have  been  com- 
mitted in  the  parish  aforesaid,"  (there  being  no  parish  before 
mentioned,  W.  not  having  been  described  as  such),  the  court 
arrested  the  judgment,  because  no  place  was  named  with  certain- 
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W  from  which  a  visne  might  come.  B,  v.  Matthew*,  5  T.  R,  162. 
2  Leach,  624.  So,  where  the  indictment  described  the  place  as 
beii^  **  in  the  county  aforesaid,"  where  there  were  two  different 
counties  before  mentioned,  it  was  holden  bad,  althongh  one  of 
the  comities  was  mentioned  in  the  defendant's  addition  merely. 
JL  V.  Rolls,  lRo.Rep.  223.  But  where  an  indictment  for  steal- 
iilg  in  the  dwelling-house  stated  that  the  defendant  at  C,  in 
the  county  of  D.,  one  coat,  &c.,  in  the  dwelling-house  of  A.  B. 
then  and  there  being,  did  steal,  without  saying,  "  there  situaie^^* 
it  was  holden  sufficient  R.  t.  Napper,  R.  4*  M.  44.  So,  if  it  laid 
the  oflfence  to  have  been  done  on  the  day  and  year  aforesaid, 
and  there  were  no  day  and  year,  or  two  different  days,  &c.,  before 
stated,  the  indictment  would  be  bad.  So,  if  it  lay  it  to  have  been 
done  on  a  day  certain,  "  and  on  divers  other  days  and  times,"  it 
will  be  bad  for  uncertainty;  2  Hawk.  c.  25,  s.  28.  and  see  Eng^ 
Ush  T.  Purser,  6  East,  395 ;  unless  it  be  for  an  o&nce  which 
may  have  continuance,  such  as  false  imprisonment,  see  Burgess 
v.Freehve,  2  B.^  P.  425,  nuisance,  or  the  like;  at  least,  such 
is  the  rule  in  declarations,  and,  a  fortiori,  it  should  seem,  in  in- 
dictments. See  R.  V.  Dixon,  10  Mod.  Z35.  R.  v.  Roberts,  4  Id. 
101. 

If  no  tioie  or  place  be  stated,  or  if  the  time  or  place  stated  be 
uncertain  or  repugnant,  the  defendant  may  demur;  or  if  no  time 
be  stated^  where  time  is  of  the  essence  of  the  offence;  or  no  place, 
-where  the  court  does  not  appear,  by  the  indictment  or  informa* 
tioD,  to  have  jurisdiction  over  the  o^nce ;  the  defendant  may  de- 
mur, move  in  arrest  of  judgment,  or  bring  a  writ  of  error ;  for 
the  defect  is  not  cured  by  verdict :  but  no  judgment  upon  any 
indictment  or  information  for  any  felony  or  misdemeanor,  whe- 
ther after  verdict  or  outlawry,  or  by  confession,  default,  or  other- 
wise, shall  be  stayed  or  reversed  for  omitting  to  state  the  time 
at  which  the  offence  was  committed,  in  any  case  where  time  is 
not  of  the  essence  of  the  offence ;  nor  for  stating  the  time  imper- 
fectly; nor  for  stadng  the  o&nce  to  have  been  committed  on  a 
day  subsequent  to  the  finding  of  the  indictment;  or  on  an  impos- 
sible day;  or  on  a  day  which  never  happened;  nor  for  want  of  a 
proper  and  perfect  venue,  where  the  court  shall  appear,  by  the 
indictment  or  information,  to  have  had  jurisdiction  over  the 
offence.  7  G.  4,  c.  64,  s.  20.  It  may  be  necessary  to  mention, 
that  the  stat.  9  H.  5,  st.l,cA,  which  declared  an  indietment  to 
be  void  if  there  were  no  such  place  in  the  county  as  that  laid  in 
the  indictment,  is  repealed;  and  that  it  is  now  no  objection  that 
there  is  no  such  place  in  the  county  as  that  laid  in  the  indict- 
ment R.  V.  Bowling,  R.  Sf  M.  N.  P.  433. 

But  although  time  and  place  must  thus  be  laid  with  certainty, 
it  never  was  necessary  it  should  be  laid  according  to  the  truth; 
for  if  the  time  stated  were  previous  to  the  finding  of  the  indict- 
ment, and  the  place  within  the  county  or  other  extent  of  the 
court's  juriscUctioD,  a  variaiice  between  the  indictment  and  evi^ 
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dence  in  the  time  when  the  oifence  was  committed;  Ktyhng,  19. 
2  Intt,  318.  3  Imt.  230.  R,  v.  AyletU  1  T.  iZ.  70, 7 1 ;  or  in  fhe 
place  where  committed,  provided  the  place  proved  were  vnthin 
the  jurisdiction  of  the  court,  2  Hawk,  e.  25,  t,  84,  was  not  mate- 
rial; and  for  this  reason,  in  practice,  all  the  facts  in  an  indictment 
usually  were,  and  still  may  he,  stated  to  have  occurred  at  the  same 
time  and  place,  time  and  special  venue  being  laid  as  to  the  first  fiu:t, 
and  afterwards  referred  to  by  the  words  "  then  and  there,"  as  to  the 
others.  There  are  some  exceptions,  however,  to  this  rule.  1.  The 
dates  of  bills  of  exchange,  and  other  written  instruments,  must  be 
truly  stated.  2.  Deeds  must  be  pleaded  either  according  to  the 
date  they  bear,  or  to  the  day  on  which  they  were  delivered. 
3.  If  any  time  stated  in  the  indictment  is  to  be  proved  by  matter 
of  record,  it  must  be  truly  stated.  4.  If  the  precise  date  of  a 
fact  be  a  necessary  ingredient  in  the  offence,  it  must  be  truly 
stated.  5.  If  the  statute  upon  which  the  indictment  is  framed 
give  the  penalty  to  the  poor  of  the  parish  in  which  the  oflfence 
was  committed,  the  parish  must  be  truly  stated.  6.  Where  a 
place  named  is  part  of  the  description  of  a  written  instrument^ 
or  is  to  be  proved  by  matter  of  record,  it  must  be  truly  stated. 
7.  If  the  place  where  the  fact  occurred  be  a  necessary  ingredient 
in  the  offence,  it  must  be  truly  stated:  and  the  slightest  variance 
in  these  several  respects,  between  the  indictment  and  evidence, 
will,  in  felonies,  be  fatal,  and  the  defendant  must  be  acquitted; 
but  in  some  of  the  cases  the  variance  may,  in  misdemeanors,  be 
amended.  See  pest,  p.  95.  See  Arch,  PI  8f  Ev,  331—834.  And 
lastly,  where  a  time  is  limited  for  preferring  an  indictment,  the 
time  laid  should  appear  to  be  within  the  time  so  limited.  See  IL 
V.  Brown,  R,8fM,  163.  Also,  in  an  indictment  for  murder,  the 
death  should  be  laid  on  a  day  within  a  year  and  day  from  the 
time  at  which  the  stroke  is  alleged  to  have  been  ^ven. 

What  is  above  mentioned  as  to  place,  relates  merely  to  special 
venue,  and  must  be  carefully  distinguished  from  place  when 
stated  as  matter  of  local  description ;  for,  where  a  place  is  stated 
as  matter  of  local  description,  the  slightest  variance  between  the 
description  of  it  in  the  indictment  and  the  evidence,  will  be  fatal. 
Thus,  for  instance,  in  indictments  for  stealing  in  the  dwelling^ 
house,  &c.,  for  burglary,  arson,  for  entering  or  being  in  a  close 
by  night,  for  the  purpose  of  taking  game,  armed,  R.  v.  Ridley,  R. 
4*  22. 515,  or  for  forcible  entry,  or  the  like,  if  there  be  the  slight- 
est variance  between  the  indictment  and  evidence  in  the  name 
of  the  parish  or  place  where  the  house  is  situate,  or  in  any  other 
description  given  of  it,  it  will  be  fatal. 

It  must  he  certain  as  to  the  facts,  circumstances,  and  intent 
constituting  the  offence] — Every  offlence  consists  of  certain  acts 
done  or  omitted  under  certain  circumstances;  and  in  an  indict- 
ment for  the  offence,  it  is  not  sufficient  to  charge  the  defendant 
generally  with  having  committed  it,  as,  that  he  murdered  J.  S.» 


Op  stole  the  goods  of  J,  &,  or  oonumtted  borgbry  In  the  boose  of 
Jk  S.,  or  tbe  like,  but  ail  the  facts  and  drciuBsUuices  constitudBg 
the  offence  must  be  specifically  set  forth.     So,  the  offisnce  most 
appear  upon  the  face  of  the  indictment  to  be  a  distinct  sobstan- 
tive  offence :  you  cannot  charge  a  man  with  being  a  common 
^ueS,  a  common  champertor,  conspirator,  coomion  malefactor,  or 
common  robber;  but  if  he  hare  committed  a  larceny,  robbery, 
ftv«,  the  indictment  must  set  Ibrth  every  fact  and  drcomstanee 
which  is  a  necessary  ingredient  in  the  oflfence.     Thus,  an  ind!ct« 
ment  for  extortion,  diarging  that  the  defendant  took  extoisiTely 
fi>r  every  horse  so  much,  and  for  every  twenty  sheep  so  modi, 
was  holden  bad,  because  it  charged  the  defendant  with  extortion 
generally,  and  not  upon  any  particular  oocasimi.  IZ.  v.  RoberUg 
4  Mod.  103.     So,  that  the  defendant  was  a  calumniator,  and  m 
common  and  turbulent  breaker  of  the  peace,  &c.,  was  holden 
bad,  fiyr  the  same  reason.  R.  v.  Taylor,  2  Sir.  849.  1246.  2  HaJe^ 
182.  And  the  same  where  a  constable  was  indicted  £or  bebaviiy 
badly  and  negligently  in  the  execution  of  his  office,  widiout  tpt' 
cxfying  any  particular  instance  of  n^ligence,  &c.  JZ.  t.  Wither^ 
ingtoH,  I  Str.  2.     The  only  exceptions  to  this  rule  are,  L  That 
a  man  may  be  indicted  for  being  "  a  common  barretor,**  witheol 
detailing  die  particulars  of  the  barretry.    2.  That  a  woman  may 
be  indicted  for  being  "  a  common  scold,"  without  detailii^  die 
particulars  of  her  conduct.     3.  That  a  persMi  may  be  indicted  lor 
keeping  a  common  gambling  house  or  bawdy  houje,  without 
stating  those  circumstances  which  it  may  be  necessary  to  give  in 
evidence  to  shew  that  it  is  a  house  of  that  description.    See  2 
Bawk.  c.  25,  «.  57,  59.     4.  That  in  an  indictment  for  s<^iciting 
or  inciting  to  the  commisaon  of  a  crime,  R.  v.  Higgins,'  2  East, 
5,  or  for  aiding  and  assisting  in  the  commission  of  i^  it  is  not  ne- 
cessary to  state  the  particulars  of  the  incitement  or  solidtaticm, 
or  of  the  aid  or  assistance.     In  all  other  cases,  every  tut  or  dr" 
cumstance  which  is  a  necessary  ingredient  in  the  oflfence,  most 
be  set  forth  in  the  indictment. 

And  if  any  &ct  or  drcnmstance  which  is  a  necessary  ingredi- 
ent in  the  o^nce  be  omitted  in  the  indictment,  such  omission 
vitiates,  the  indictment,  and  the  defendant  may  avail  himself  of 
it  by  demurrer,  motion  in  arrest  of  judgment  or  writ  of  error. 
Thus,  an  indictment  for  assaulting  an  officer  in  the  execuliwi  of 
process,  without  shewing  that  he  was  an  officer  of  the  court  out 
of  which  the  process  issued;  R.  v.  Osmer,  5  East,  304.  see  R,v, 
EviBrett,  8  B.^C.  1 14 ;  for  contemptuous  or  disrespectful  words 
to  a  magistrate,  without  shewing  that  the  magistrate  was  in  the 
execution  of  his  duty  at  the  time ;  R.  v.  Lease,  Andr.  226 ; 
against  a  public  officer  for  non-performance  of  a  doty,  withost 
shewing  that  he  was  such  an  officer  as  was  bound  by  law  to  per- 
form that  particular  duty;  Quod  exoneraoit  tormenium  dans  pUi' 
gaas^  without  saying  jTercuMii;  R,  v.  Long,  5  Co,  122.  h.;  that 
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he  feloniously  did  lead  away  a  horsei  &c.,  without  saying 
**  take:"  2  HaU,  1S4:  in  all  these  and  the  like  cases,  the  indict- 
ment is  bad,  and  the  defect  may  be  taken  advantage  of  in  the; 
manner  above  mentioned.  See  R,  v.  Cheere,  7  D.  4*  jR.  461. 

Every  fact  and  circumstance  laid  in  an  indictmenti  which  is 
not  a  necessary  ingredient  in  the  offence,  may  be  rejected  as  sur- 
plusage, and  need  not  be  proved  at  the  trial;  see  7  G.  4,  c.  64« 
«.  20 ;  also,  if  there  be  any  defect  in  the  manner  of  stating  such 
matter,  the  defect  will  not  vitiate  the  indictment.  R,  v.  WaUcert, 
4  Co,  41.  a.  R.\.  Long,  5  Co.  121.  b.  R.  v.  Holt,  2  Leach,  593. 
And  tee  R,  v.  Howarth,  3  Stark.  26*  There  is  a  custom  of  stat* 
iag^  in  indictments  for  trifling  offences,  circumstances  of  gross 
aggravation,  contrary  to  the  truth,  which  are  at  least  useless, 
and  should  be  avoided. 

And  not  only  must  all  the  fiicts  and  circumstances,  which  con- 
stitute the  offence,  be  stated,  but  they  must  be  stated  with  such 
certainty  and  precision,  that  the  defendant  may  be  enabled  to 
judge  whether  they  constitute  an  indictable  offence  or  not,  in  or- 
der that  he  may  demur  or  plead  to  the  indictment  accordingly<^ 
that  he  may  be  enabled  to  determine  the  species  of  offence  they 
ooostitute,  in  order  that  he  may  prepare  his  defence  accordingly 
— that  he  may  be  enabled  to  plead  a  conviction  or  acquittal  upon 
this  indictment,  in  bar  of  another  prosecution  for  the  same  of- 
ience — and  that  there  may  be  no  doubt  as  to  the  judgment 
which  should  be  given,  if  the  defendant  be  convicted.  See  R,  v. 
Home,  Cowp,  672.  Therefore,  in  indictments  for  offences  of  s^ 
local  nature,  as  burglary,  arson,  and  stealing  in  the  dwelling- 
house,  &c.,  a  local  description  of  the  house,  &c.,  must  be  given, 
namely,  tlie  parish,  or  place  and  county  in  which  it  is  situate : 
in  indictments  for  dl>taining  money  by  false  pretences,  the  &lse 
pretences  must  be  specified:  22.  v.  Mason,  2  jT.  £.  581.  R,  v. 
Manoz,  2  Sir,  1127:  in  an  indictment  against  a  person  for  not 
serving  the  office  of  constable,  the  mode  of  election  must  be  set 
out,  to  shew  that  he  was  legally  elected;  for  if  he  were  not  le- 
gally elected,  he  cannot  be  gtdlty  of  a  crime  in  not  serving:  R.  v. 
Harper,  5  Mod,  96 :  an  indictment  for  extortion  must  shew  what 
fee  was  due,  or  that  nothing  was  payable,  R,  v.  Lake,  3  Leon, 
268,  as  well  as  the  fee  exacted:  an  indictment  for  stopping  up 
the  King's  highway  must  specify  what  part.  R,  v.  Roberts,  Show, 
389.  Also,  for  the  same  reasons,  if  the  indictment  charge  the 
defendant  with  one  or  other  of  two  offences,  in  the  disjunctive, 
as  that  he  murdered  or  caused  to  be  murdered,  forged  or  caused, 
to  be  forged,  2  Hawk,  c  25,  s,  58.  R,  v.  Stocker,  1  Salk,  342, 
871,  levavit  vel  levari  eausavit,  R.  v.  Stoughton,  2  Str,  900,  con- 
veyed or  caused  to  be  conveyed,  &c,  R.  v,  FUnt,  Hardw,  370*' 
see  R%  V.  Morley,  \Y,8f  J,  22, — it  is  bad  for  uncertainty ;  and  the 
same,  if  it  charge  him  in  two  different  characters,  in  tlie  disjunc- 
dve,  as,  quod  A.  existens  servus  sive  deputatus^  took,  &c,  Smith  v. 
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Maii,  2  Ro.  Rep,  2f(S.  So,  an  indktinent  whieh  nuiy  s|»ply  to 
either  of  two  different  definite  offencet,  and  doet  not  specify  wfakht 
ia  iMid.  12.  ▼.  ManhaU,  R.  ^  M.  158. 

Certainty  to  a  certain  intent  in  general,  however « if  all  that  la 
required.  Co.  Lii.  303.  a.  R.r,  Long,  5  Co,  121.  &  SeeJrck, 
PL  8f  En,  108.  Certainty  is  of  three  kinds:  certainty  to  a  oer- 
tain  intent  in  every  particular,  which  is  required  only  in  pleas, 
&C.,  of  estoppd,  and  ]^eas  in  abatement;  certainty  to  a  common 
intent,  which  is  required  in  ordinary  pleas;  and  certainty  to  a 
certain  intent  in  general,  which  is  required  in  dedaiatioiis  and 
indictments.  The  latter  is  a  medium  between  the  odier  two; 
not  so  great  a  degree  of  certainty  as  the  first,  and  a  greater  de» 
gree  of  certainty  than  the  second.  I  shall  endeavour  further  to 
define  them.  Where  certainty  to  a  certain  intent  in  every  parti- 
cular is  required,  Ae  court  will  presume  the  negative  of  every 
thing  the  pleader  has  not  expressly  affirmed,  and  the  affirmative 
of  every  thing  the  pleader  has  not  expressly  negatived;  or,  in  the 
words  of  Lord  Coke,  the  pleader  must  exclude  every  conclusion 
sgainst  him*  Where  certainty  to  a  common  intent  only  is  Fe« 
quired,  the  court  will  presume,  in  fiivour  of  the  pleader,  every 
proposition  which  by  reasonable  intendment  is  impliedly  includ- 
ed in  the  pleading,  though  not  expressed;  and  where  words  are 
made  use  of,  which  admit  of  a  natural  sense,  and  also  of  an  arti- 
ficial one,  or  one  to  be  made  out  by  argument  or  inference,  the 
natural  sense  shall  prevaiL  Thus,  if  a  plea  state  that  the  master 
and  fellows  of  a  college  were  seised  in  fee,  it  shall  be  intended  in> 
fight  of  the  college;  Futmertton  v.  Steward,  Plowd.  102;  if  a 
man  plead  a  feofiVnent,  livery  shall  be  intended,  because  it  would 
not  otherwise  be  a  feoffinent;  Co,  Lit  80S.  ft. ;  or  if  he  plead  an 
assignment  of  dower,  it  shall  be  intended  by  metes  and  bounds, 
for  otherwise  it  would  not  be  a  legal  assignment  Bro,  Pleader^ 
145.  Cadwallader  v.  Brian,  Cro,  Car,  162.  See  Arch,  PI,  Sf  Be, 
209 — 21 1.  Common  intent,  however,  is  a  rule  of  construction 
only,  and  not  of  addition ;  it  cannot  add  to  a  sentence  words 
whidi  are  not  impliedly  included  in  it ;  and  therefore,  in  tres- 
pass, if  the  defendant  plead  a  release,  without  diewing  at  what 
time  it  was  made,  the  court  cannot  presume  that  it  was  mad* 
after  the  trespass,  Plowd,  46  a,  unless  the  particular  trespass  be 
ipedally  mentioned  in  it.  Certainty  to  a  certain  intent  in  gene* 
ral,  being  a  medium  between  the  two  degrees  of  certainty  above 
mentioned,  may  be  inferred  from  what  has  just  now  been  said 
respecting  them;  and  it  should  seem,  therefore,  that  in  casea 
where  it  is  required,  every  thing  which  the  pleader  should  have 
stated,  and  which  is  not  eidier  expressly  alleged  or  by  necessary 
implication  included  in  what  is  alleged,  must  be  presumed  against 
hhn.  The  court,  howeyer,  will  construe  the  words  of  the  plead* 
ing  according  to  their  ordinary  and  usual  acceptation,  and  tech- 
nical terms  according  to  their  technical  meaning.     And  if  the 
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tenie  of  a  word  be  ambiguous  in  the  ordinary  acceptation  of  it, 
it  shall  be  construed  according  as  the  context  and  subject  matter 
require  it  to  be,  in  order  to  render  the  whole  consistent  and  sen- 
•ible:  thus,  the  word  **  until"  may  be  construed  inclusive  or  ex- 
dusive  of  the  day  to  which  it  is  applied,  according  to  the  context 
and  subject  matter.  A.  v.  Stetfens,  5  Eastf  244.   In  Jt  v.  Bigg, 
1  Str,  18,  3  P.  Wnu,  419,  the  defendant  was  indicted  for  eras- 
ing the  indorsement  of  a  bank  note,  and  it  appeared  that  the 
words  erased  were  on  the  face  of  the  note,  but  the  jury  found 
that  such  was  commonly  called  an  indorsement ;  and  a  majority 
of  the  judges  held,  that  the  description  was  correct     In  indict* 
ments  against  officers  for  neglect  of  duty  or  malversations  in  their 
offices,  it  is  sufficient  to  allege  that  they  were  such  officers  at  the 
time  of  the  offence  committed,  without  shewing  their  appoint- 
ment; see  R.  V.  HoUand,  5  T.  R.  623;  for  their  regular  appoint- 
ment is  presumed  from  their  ezerdsing  the  duties  of  their  offices. 
If  it  be  stated  that  the  Justices  of  our  lord  the  King  were  as- 
signed by  letters  patent  under  '<  his  seal  of  Great  Britain,"  it 
ahall  be  presumed  to  be  the  great  seal,  A.  v.  Yandell,  ^  T,  R, 
521,  for  it  could  not  be  by  any  other. 

Mere  matter  of  inducement,  however,  does  not  require  so  much 
certainty  as  the  statement  of  the  gist  of  the  offence.  R,  v.  Wright, 
1  Fent»  170.  Com,  Dig,  Indictment,  (G5).  So,  where  the  offence 
cannot  be  stated  with  complete  certdnty,  it  is  sufficient  to  state 
it  vrith  such  certaitoty  as  it  is  capable  of.  As  in  the  case  of  acon- 
q»iracy  to  defraud  a  person  of  goods,  it  is  not  necessary  to  describe 
the  goods  as  in  an  indictment  for  stealing  them ;  stating  them  as 

«  divers  goods"  has  been  holden  sufficient.  R,  v. ,  1  Chit,  Rep. 

698.     So,  in  an  indictment  for  soliciting  and  inciting  another 
to  commit  an  offence,  it  is  not  necessary  to  state  the  offence  con- 
templated with  the  same  degree  of  certainty  as  in  an  indictment 
for  the  offence  itself,  even,  it  should  seem,  although  the  offence 
were  afterwards  actually  committed.   In  indictments  for  peijury, 
ftko,  the  certainty  formerly  required,  according  to  the  rules  above 
mentioned,  is  now  no  longer  necessary;  by  stat.  23  G,  2,  c.  11, 
it  is  necessary  only  to  state  the  substance  of  the  offence,  and  in 
what  court  or  before  whom  the  oath  was  taken  (averring  such 
court  or  person  to  have  competent  authority  to  administer  the 
same),  together  with  the  proper  averments  to  falsify  the  matter 
wherein  the  perjury  is  assigned,  without  setting  out  the  bill,  an- 
swer, &c.,  or  any  part  of  a  record  or  proceeding  in  law  or  equity, 
other  than  as  aforesaid,  and  without  setting  out  the  commission 
of  the  court  or  person  before  whom  the  perjury  was  committed. 
If,  however,  the  prosecutor  choose  to  state  the  offence  with  greater 
particularity  than  is  required  by  this  statute,  he  will  be  bound  by 
the  statement,  and  must  prove  it  as  laid.^  R,  v.  Dowlin,  5  T.  R, 
311,  317.     And  the  same  in  every  other  case,  where  an  offence 
if  stated  in  an  indictment  with  greater  particularity  than  is  ne- 
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cessary,  the  unnecessary  allegations,  if  descriptive  of  some  in- 
gredient in  the  offence,  and  not  merely  of  circumstances  of  ag- 
gravation, are  material  and  relevant,  and  cannot  be  rejected  as 
surplusage,  tee  post,  Part  II.  Ch,  I. 

Having  made  these  general  observations  on  the  certunty  re- 
qmred  in  indictments,  we  shall  now  proceed  to  examine  the  sub- 
ject with  relation  to  particular  cases. 

Written  instruments,  where  they  form  a  part  of  the  gist  of  the 
oflfence  charged,  must  be  set  out  verbatim.  Thus,  in  the  case  of 
forgery,  the  instrument  forged  must  be  set  out  in  the  indict- 
ment in  words  or  figures;  R.  v.  Mason,  2  East,  180,  2  East,  P. 
C.  975.  R.  V.  Powell,  1  Leach,  77.  R.  v.  Hart,  Id.  145.  R.  v. 
Lyon,  2  Iteach,  608 ;  in  an  indictment  for  a  libel,  the  libellous 
matter  must  be  set  out  verbatim;  see  Zenohio  v.  AxteU,  6  T,  R. 
162;  for  sending  a  threatening  letter,  the  letter  must  be  set  out 
verbatim;  R.  v.  Lloyd,  2  East,  P.  C.  1 123.  and  see  R,  v.  Hunter, 
Leach,  631 ;  for  not  executing  a  warrant,  the  nature  and  tenor 
of  the  warrant  must  be  shewn ;  R,  v.  Burrough,  1  VenU  305. 
Com,  Dig,  Indictment,  (6  3) ;  so,  in  an  indictment  for  not  obey- 
ing the  order  of  justices  of  peace,  the  order  must  be  set  out  ver- 
batim. In  perjury,  it  is  not  necessary  to  set  out  the  affidavit, 
answer,  &c.  on  which  the  perjury  is  assigned  verbatim,  for  the 
Stat.  23  O.  2,  c.  1 1,  requires  only  the  substance  of  the  offence  to 
be  charged ;  but  still  it  is  advisable  to  set  out,  verbatim,  the  pas- 
sages charged  to  be  false,  as  it  precludes  all  question  of  their 
being  in  substance  the  same  as  the  defendant  swore.  In  treason, 
also,  if  letters  or  other  written  instruments  be  laid  as  overt  acts, 
it  is  sufficient  to  set  forth  the  substance  of  them;  for  the  gist  of 
the  offence  is  the  compassing,  &c.,  and  the  overt  acts  but  proofe 
or  evidences  of  it.  Post,  194.  R.  v.  Preston,  4  St,  Tr.  411.  R, 
Y,Francia,  6  St.  Tr.  58,  73.  In  larceny  of  written  instruments, 
made  the  subject  of  larceny  by  statute,  i^see  1  8[  %  G.  A,  c.  29, 
«•  5),  it  is  not  necessary  that  the  indictment  should  set  them  out 
verbatim;  describing  them  in  a  general  manner  is  sufficient: 
2  East,  P.  C.  602,  777  :  thus,  "  one  bank  note  for  the  payment 
of  five  pounds,  and  of  the  value  of  five  pounds;"  "  one  bill  of 
exchange  for  the  payment  of  fifty  pounds,  and  of  the  value  of 
fifty  pounds,"  or  the  like;  for  where  a  specific  thing  is  made  the 
subject  of  larceny,  it  is  necessary  merely  to  describe  it  as  such 
specific  thing,  it  being  a  species  of  thing  that  is  the  subject  of  lar- 
ceny. R.  V.  Johnson,  5  M,  8f  S.  539.  This  rule  applies  to  all 
instruments  which  are  the  subject  of  larceny;  but  the  indictment 
must  follow  some  of  the  descriptions  given  in  the  statute ;  for 
where  an  indictment  upon  the  repealed  statute,  2  G.  2,  c.  25, 
<.  3,  which  applied  to  bank  notes,  bills  of  exchange,  bills  and  pro- 
nussory  notes,  &c.,  described  the  instrument  stolen  as  "  a  certain 
note  commonly  called  a  bank  note,"  it  was  holden  insufficient. 
JL  V.  Craven,  R.  Sf  R,  14.    And  where  the  indictment  described 
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the  inatnunent  fttolen  m  '*  a  bank  pott  bill,"  it  was  bolden  bad* 
because  it  did  not  fall  within  any  of  the  descriptiona  in  that  stat. 
M,  V.  Chapii,  lU^K  488. 

^here  the  instrument  must  be  set  out  verbatim,  if  the  whole 
of  it  be  included  in,  the  offence,  the  whole  of  it  must  be  set  out 
in  the  indictment;  as,  for  instance,  in  the  forgery  of  a  bill  of 
exchange,  &c.  And  even  in  the  case  of  the  forgery  of  an  in- 
dorsement or  acceptance  merely,  still  the  bill,  as  well  as  the  in- 
dorsement, &C.,  is  always  set  out,  in  order  to  shew  that  it  is  an 
instrument,  the  forgery  of  an  indorsement  or  acceptance  of  which 
is  punishable  by  the  statute.  But  where,  upon  an  indictment  for 
forging  a  receipt,  it  appeared  that  the  receipt  was  written  at  the 
foot  of  an  account,  and  the  indictment  stated  the  receipt  thus: 
"  Sth  March,  1773.  Received  the  comterUe  eUwoe  hy  me  Stephen 
Withers"  without  setting  out  the  account  at  the  foot  of  which  it 
was  written,  it  was  holden  sufficient  R,  v.  Teetick,  1  East,  181, 
n*  And  in  all  other  cases,  where  part  only  of  a  written  instru- 
ment is  included  in  the  offence,  that  part  alone  is  necessary  to 
be  set  out  As  where  some  parts  of  a  publication  are  libellous. 
and  others  not,  it  is  only  necessary  to  state  those  parts  contain- 
ing^ the  libel;  and  if  the  libellous  passages  be  in  different  parts  of 
the  publication,  distinct  from  each  other,  they  may  be  introduced 
thus:  "  in  a  certain  part  of  which  said  libel  there  were  and 
are  contained  the  false,  scandalous,  malicious,  and  defamatory 
words  and  matter  following,  that  is  to  say,"  &c.  "  And  in  a^ 
certain  other  part  of  which  said  libel  there  were  and  are  con- 
tained," &c.  See  Tabert  v.  Tipper,  1  Camp.  350.  Where  the 
written  instrument  or  parts  of  it  are  thus  set  out  verbatim,  great 
care  must  be  taken  to  set  them  out  correctly;  the  slightest  va- 
riance between  the  indictment  and  evidence  in  this  respect  will, 
in  felonies,  be  fatal,  and  -the  defendant  will  necessarily  be  ac- 
quitted; but,  in  misdemeanors,  the  variance  may  be  amended 
during  the  trial,  if  the  Court  shall  think  fit  9  G.  4,  c.  15.! 
A  mere  literal  variance,  however,  (that  is,  where  the  omis- 
sion or  addition  of  a  letter  does  not  alter  or  change  a  word 
so>  as  to  make  it  another  word,  R.  v.  Drake,  2  Salk,  661), 
will  not  be  material;  as,  for  instance,  '*  receivd"  for  "  rei- 
ceved,"  R,  v.  Hart,  Leach,  145,  2  East,  P.  C.  977;  "  undertood" 
for  "understood,"  R,  v.  Beach,  Cotvp.  229;  "Messes"  for 
"  Messrs.,"  R.  v.  Ole^ld,  1  Russell,  360,  or  the  like.  The  ob- 
ject of  setting  out  the  instrument  is,  that  the  Court  may  see 
and  be  able  to  form  an  opinion,  whether  it  be  that  which  it  is  al- 
leged to  be,  and  whether  it  &ll8  within  the  statute  or  law  upon 
which  the  indictment  is  founded.  Where,  tlierefore,  a  libel  i$ 
in  a  foreign  language,  it  must  be  set  out  in  the  indictment,  first 
iu  t)ie  language  in  which'  it  is  written,  otherwise  the  defendant 
may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  er- 
ror; Zenobio  v.  Ajctell,  6  T>R  162;  and  secondly,  a  translation 


of  it  most  be  set  oat,  and  must  be  proved  to  be  a  comet  traiiti»» 
tion  at  the  trial.  And  the  same  nile  is  equally  af>|^caUe  to  all 
cases  of  written  instrtiments  in  a  foreign  langnage.  it.  ▼.  Oold^ 
stein,  A^R.  473,  3  B.  i^  B.  201. 

The  recital  of  written  instruments,  which  must  be  set  out  ter- 
batim,  is  usually  introduced  by  the  words  "  aeeording  to  the  tenor 
fittowing,"  or  **qf  the  tenor  foUowing"  ot  "in  the  worde  and 
jigwree following" or *'  thefaiee, Sfc,  uwrdt and matterfoUouring" 
or  dther  words  which  imply  that  a  correct  recital  is  intended ; 
on  the  other  hand,  when  the  substance  only  is  intended  to  be  set 
'  out,  it  should  be  introduced  by  such  words  as  "  in  eubetanee  ao 
foUows,"  "  to  the  effect  foUomng,"  or  the  like.  The  word  '*  te- 
nor" implies  that  a  correct  cc^y  is  set  out,  and  therefore  the  in* 
Btmment  must  be  set  out  correctly,  R.  v.  Powell,  2  East,  P.  C.  976, 
even  although  the  pleader  need  not  ha¥e  set  out  more  than  the 
substance  of  the  instrument  in  ihat  particular  case.  And  the 
same  as  to  "the  worde  and  figures  fMowhtg,"  or  **  the  words  and 
matter  following"  The  words  ad  tenorem  et  effeetum  sequenHm^ 
have  been  h<riden  sufficient,  as  the  word  effeetum  in  such  a  case 
may  be  rejected  as  surplusage.  R.  v.  Bear;  2  Salk,  417,  1  Id» 
324,  1  L,  Raym»  415.  The  word  "  effeetum**  by  itself,  howoTer, 
implies  that  the  substance  only  is  set  out;  2  Salk.  417;  and  the 
sune,  of  course,  of  the  words  **  in  suhstanee  as  follows."  Wright 
▼.  Clement,  Z  B.  8^  A,  503.  It  seems  also  to  have  been  hold- 
en  by  Buller,  J.  (R.  ▼.  May,  Leach,  193),  that  the  words  "  in- 
manner  and  form  following,"  require  the  substance  only  to  be 
set  out.    1  Doug,  193. 

If  after  the  word  **  tenor'*  or  the  like,  the  instrument  be  not 
set  forth  correctly,  the  defendant  shall,  in  cases  of  felony,  be  ae» 
quitted  for  the  variance,  whether  the  instrument  were  required  to 
be  set  out  verbatim  or  not,  supra;  but  in  misdemeanors,  the  va- 
riance may  be  amended  during  the  trial,  if  the  Court  shall  think 
fit  9  6r.  4,  c.  15.  If,  on  the  other  hand,  the  recital  of  the  in* 
stTument  be  introduced  by  the  worcb  **to  the  effect  following," 
or  "in  substance  as  follows,"  and  the  nature  of  the  case  require 
a  literal  copy  to  be  set  forth,  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error.  See  Wright  v.  Cle-^ 
ment,  SB.Sf  A.  503. 

If  an  indictment  describe  a  written  instrnmeot  as  purporting 
to  be  so  and  so,  the  instrument  when  produced  in  evidence  must 
appear  upon  the  face  of  it  to  be  what  it  is  described  as  purport* 
ing  to  be,  otherwise  the  defendant  will  be  acquitted  for  the  va-> 
riance;  or  if  the  instrument  be  also  set  out  verbatim  in  the  in- 
dictment, the  defendant  may  demur,  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error.  As  for  instance,  if  the  instrument  be 
described  as  **  a  certain  paper  writing  purporting  to  be  a  bank 
note,"  and  the  note  produced,  though  made  to  resemble,  vary 
materially  in  its  form  from  a  real  bank  note;  R,  y.  Jones,  1 
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Doug,  300;  or  if  described  as  a  bill  of  exchange  "  purporting  to 
be  directed  to  one  J.  King,  by  the  name  and  description  of  J. 
Ring;"  for  if  it  were  really  directed  to  J.  Ring,  it  could  not  pur» 
port  (that  is,  appear  upon  the  face  of  it)  to  be  directed  to  J*  King. 
IL  "R,  Reading,  1  Eoitt  180,  «.,  2  Leach,  590.  See  R.  ▼.  Gil- 
ehritt,  2  Leach,  657.    R.  v.  EduUl,  Id.  662. 

Where  words  are  the  gist  of  the  offence,  they  must  be  set  forth 
in  the  in^ctment  with  the  same  particularity  as  a  libel:  as,  for 
instance,  in  an  indictment  for  scandalous  or  contemptuous  words 
spoken  to  a  magistrate  in  the  execution  of  his  office ;  R.  ▼.  Bagg, 
\  Ro.  Rep,  79.  R,  v.  How,  1  Str.  699 ;  or  for  blasphemous  or 
seditiotts  words.  R,  v.  PopleweU,  1  Str.  686.  R,  v,  SparUng,  leU 
498.  And  if  there  be  any  material  variance  between  the  words 
proved  and  those  laid — even  if  laid  as  spoken  in  the  third  per- 
son and  proved  to  have  been  spoken  in  the  second,  R,  v.  Perry, 
4  T.  /{.  217 — the  defendant  must  be  acquitted.  But  if  some  of 
the  words  be  proved  as  laid,  and  the  words  so  proved  amount 
to  an  indictable  offence,  it  will  be  sufficient  Where  words  are 
laid  as  an  overt  act  of  treason,  it  is  sufficient  to  set  forth  the  8ub« 
stance  of  them;  FosU  194.  R.  v.  Layer,  8  Mod,  93.  6  Si,  2V. 
328 ;  for  they  are  not  the  gist  of  the  o£fence,  but  proo&  or  evi- 
dences of  it  merely. 

Where  any  matter  laid  in  an  indictment  is  to  be  proved  by  a 
record,  great  care. must  be  taken  that  the  statement  correspond 
exactly  with  the  record ;  for  the  slightest  variance  in  substance 
will  be  fiital  This  subject,  and  that  of  variances  between  written 
and  printed  instruments,  and  the  statement  or  setting  forth  there- 
of upon  the  trial,  shall  be  considered  fully  when  we  come  to 
treat  of  the  evidence  necessary  to  support  an  indictment 

Where  personal  chattels  are  the  subject  of  an  offence,  as  in  lar- 
ceny, they  must  be  described  specifically  by  the  names  usually 
appropriated  to  them,  and  the  number  and  value  of  each  species 
or  particular  kind  of  goods  stated:  tee  2  Hale,  182,  183:  thus, 
for  instance,  **cne  coat  of  the  value  of  twenty  shillings,  two  pairs 
qf  boots  of  the  value  of  thirty  shillitigs,  two  pairs  of  shoes  of  the 
value  of  twelve  shillings,  two  sheets  of  the  value  of  thirteen  shil- 
ti'*g'f  of  the  goods  and  chattels  of  one  J.  S.,"  or  "  one  sheep  of 
the  price  of  twenty  shillings,"  &c.,  and  the  like.  If,  for  instance, 
it  were  "  twenty  weathers  and  ewes,"  the  indictment  would  be 
bad  for  uncertainty ;  it  should  state  how  many  of  each.  2  Hale, 
183.  Goods  may  be  described  by  the  name  by  which  they  are 
known  in  trade ;  as,  for  instance,  a  set  of  new  handkerchiefs  in 
the  piece  may  be  described  as  so  many  handkerchief,  though 
they  are  not  separated  from  each  other,  if  the  pattern  designate 
each,  and  they  are  considered  in  trade  as  so  many  handkerchiefs. 
R.  V.  Nibbs,  R,  Sf  R.  25.  An  indictment  for  a  larceny  of  live  ani- 
mals need  not  state  them  to  be  alive,  because  the  law  will  presume 
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them  to  be  so,  unless  the  contrary  be  stated ;  but  if,  when  stolen,  the 
animals  were  dead,  that  fact  must  be  stated;  for,  as  the  law  would 
^Uierwise  presume  them  to  be  alive,  the  variance  would  be  fatal. 
JL  T.  Edwards,  R,  8f  R,  497.  See  R.  v.  Williams,  R,  Sf  M.  107. 
But  if  an  animal  have  the  same  appellation,  whether  it  be  alive 
or  dead,  and  it  make  no  difference  as  to  the  charge  whether  it 
were  aUve  or  dead,  it  may  be  called,  when  dead,  by  the  appella- 
tion applicable  to  it  when  alive.   R,  v.  Puckering,  R.  ^  M.  242. 

The  prosecutor  is  bound  by  the  description  of  the  species  of 
goods  stated ;  as,  for  instance,  an  indictment  for  stealing  a  pair 
of  shoes  cannot  be  supported  by  evidence  of  a  larceny  of  a  pair  of 
boots.  But  a  variance  in  the  number  of  the  articles  or  in  their 
value  is  immaterial,  provided  the  value  proved  be  suffident  to 
constitute  the  offence  in  law.  So,  if  there  be  ten  different  spedes 
of  goods  enumerated,  and  the  prosecutor  prove  a  larceny  of  any 
one  or  more  of  a  sufficient  value,  it  will  be  sufficient,  although 
he  fail  in  his  proof  of  the  rest.  But  where  value  is  essential  to 
constitute  the  offence,  and  the  value  is  ascribed  in  the  indictment 
to  many  articles  collectively,  the  offence  must  be  made  out  as  to 
all  the  articles;  for  the  grand  jury  have  ascribed  the  value  to  all 
the  articles  collectively.    R.  v.  Forsyth,  R.  ^  R,  274. 

Money  is  described  as  so  many  pieces  of  the  current  gold  or 

fllver  coin  of  the  realm,  called .     The  species  of  coin 

must  be  spedfied.   R.  v.  Fry,  R.  8f  R.  482^ 

Besides  what  we  have  hitherto  said  relative  to  the  certainty 
required  in  the  statement  of  an  offence  in  an  indictment,  it  is  ne- 
cessary to  add,  that  in  an  indictment  for  murder  the  word  mur^ 
dravit,  Dy.  261  a,  and  in  an  indictment  for  rape  the  word  na- 
fuU,  Staund,  96  a,  are  absolutely  necessary ;  they  are  technical 
wmrds  essential  to  the  definition  of  the  offence,  without  which 
these  offences  respectively  cannot  be  described  upon  the  record ; 
and  if  omitted,  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.  The  words  "  vi  et  armis,"  though 
usual  in  indictments  for  offences  against  the  person,  are  not  es- 
sential.  37  H,  8,  c.  8.    7  ^  4,  c.  64,  s.  20. 

The  intention  of  the  party  at  the  time  he  committed  the  of- 
fence, is  often  a  necessary  ingredient  in  it;  and  in  such  cases  it  is 
38  necessary  to  state  the  intention  in  the  indictment,  as  any  other 
of  the  facts  and  drcumstandes  which  constitute  the  offence.  See 
R,  V.  Phillips,  6  East,  464.  See  post,  Part  IL  Ch,  1.  In  some 
cases,  the  law  has  adopted  certahi  technical  expressions  to  indi- 
cate the  intention  with  which  an  offence  is  committed;  and  in 
tuch  cases  the  intention  must  be  expressed  by  the  technical  word 
prescribed,  and  no  other.  Thus,  treason  must  be  laid  to  have 
been  done  "  traitorously;"  all  felonies  to  have  been  done  "ft- 
lomously;"  burglary  is  laid  to  have  been  done  **  feloniously  and 
burglariouslv,"  and  with  intent  to  commit  a  particular  felony; 
murder,  "filoniously  and  of  his  malice  ^forethought ;'*  2  Hale, 
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184,  187 ;  forgery,  **fehmously**  (if  made  felony  by  statute)  and 
with  intent  to  defraud,  &c. 

Where  a  statute  annexes  a  higher  degree  of  punishment  to  a 
common  law  felony,  if  committed  under  particular  circumstances, 
an  indictment  for  the  offence,  in  order  to  bring  the  defendant  with- 
in that  higher  degree  of  punishment,  must  expressly  charge  it  to 
have  been  committed  under  those  circumstances,  and  must  state 
the  circumstances  with  certainty  and  precision.   2  Hale,  170. 

Lastly,  as  to  indictments  for  offences  created  by  statute :  the 
statute  contains  a  definition  of  the  o£f%nce ;  and  the  offence  con* 
sists  of  the  commission  or  omission  of  certain  acts,  under  certain 
circumstances,  and  in  some  cases  with  a  particular  intent     An 
indictment,  therefore,  for  an  offence  against  the  statute,  miis^ 
with  certainty  and  precision,  charge  the  defendant  to  have  com- 
mitted or  omitted  the  acts,  under  the  circumstances  and  with  the 
-intent  mentioned  in  the  statute ;  and  if  any  one  of  these  ingre- 
dients in  the  ofifence  be  omitted,  the  defendant  may  demur,  move 
in  arrest  of  Judgment,  or  bring  a  writ  of  error.     The  defect  will 
not  be  aided  by  verdict ;  tee  Lee  v.  Clarke,  2  Eeut,  333 ;  nor  will 
the  conclusion  contra  formam  statuti  cure  it.  2  Hale,  170.   And 
see  R.  V.  Jukee,  8  T,  R.  536.    Com,  Dig,  Information,  (D  S). 
Thus,  an  indictment  upon  stat.  5  El,c.  11,  t,  2,  (which  makes  it 
high  treason  to  clip,  round,  or  file  any  of  the  coin  of  the  realm, 
**  for  wicked  lucre  or  gain's  sake,")  must  charge  the  offence  to 
have  been  committA  for  the  sake  of  wicked  lucre  or  gain,  other- 
wise it  would  be  bad.  1  Hale,  220.     So  an  indictment  on  that 
.part  of  the  black  act  (now  repealed),  which  made  it  felony,  "  wil- 
fidly4ind  maliciously**  to  shoot  at  any  person  in  a  dwellmg-honse 
or  other  place,  was  holden  bad,  because  it  charged  the  ofifbnce 
to  have  been  done  ''  unlauffitlly  and  maUcioualy,"  omitting  the 
word  "  wilfully;"  R,  v,  Davis,  Leach,  556 ;  some  of  the  judges 
indeed  thought  that  "  maliciously"  included  "  wilfully ;"  but  the 
greater  number  held,  that  as  wilfully  and  maliciously  were  both 
mentioned  in  the  statute  as  descriptive  of  the  offence,  both  must 
be  stated  in  the  indictment.     So,  an  indictment  upon  stat.  7^9 
6.  4,  c.  30,  s.  2,  for  feloniously,  voluntarily,  and  maliciously  set- 
ting fire  to  a  bam,  was  holden  bad,  because  the  words  of  the  stat. 
are,  "  unlawfully  and  maliciously."  R,  v.  Turner,  R.  8^  M.  239. 
So,  where  an  indictment  on  the  repealed  stats.  15  G.  2,  c.  34,  and 
14  G.  2,  c.  6,  whidi  made  it  felony  without  benefit  of  clergy  to 
steal  any  cow,  ox,  heifer,  &e.,  charged  the  defendant  with  steal- 
ing a  cow,  and  in  evidence  it  was  proved  to  be  a  heifer,  this  was 
holden  to  be  a  fatal  variance ;  for  the  statute  having  mentioned 
both  cow  and  heifer,  proved  that  the  words  were  not  considered 
by  the  legblature  as  synonymous.     R,  v.  Cooke^  2  East,  P,  C, 
j517,  Leach,  123.   See  also  R.Y.  Douglas,  1  Camp,  212.    InUfee 
manner  it  was  decided,  that  as  the  repealed  stat  15  0. 2,  c.  84, 
specified  lambs  as  well  as  sheep,  a  defendant  could  not  be.conviet- 
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ed  for  stealing  sheep  upon  an  indictment  for  stealing  lambs ;  H. 
V.  Loom,  R.  ^  M.  160 ;  and  a  similar  eonstruction  has  been  pot 
npon  the  stat.  7  4-  8  6^.  4,  c  29,  i.  25.  JL  v.  Puddifooi,  R,  4-  M. 
847.  But  where  a  word,  not  in  the  statute,  is  sabstituted  in  the 
indictment  for  one  that  is,  and  the  word  thus  snbstitated  is  eqai- 
Talent  to  the  word  used  in  the  statute,  or  is  of  more  ektensive 
ttgnification  than  it,  and  includes  it,  the  indictment  will  be  suiB- 
dent.     As,  for  instance,  if  the  word  **  kmowhgip"  be  in  the  sta- 
tote,  and  the  word  "  adiniedly  "  substituted  for  it  in  the  indict- 
ment. It  V.  Fttller,  lB,SfP.  180,  or  the  word  **wUfiMy"  in 
the  statute,  and  "  malicioushf"  in  the  indictment,  (the  words  "  tti- 
mtedly"  and  "  maUmcualy  "  not  being  also  in  die  statutes  respec- 
tively, {see  supra),  the  indictment  would  be  sufficient.  It  is  much 
better,  however,  to  pursue  strictly  the  words  of  the  statute,  as  it 
predudes  all  question  about  the  meaning  of  the  expressions  used ; 
beddes,  the  court,  infaeorem  mUe,  are  sometimes  indined  to  lis- 
ten to  and  countenance  very  jaice  distincticms  upon  the  sutject. 
Thus,  an  indictment  on  the  repealed  stat.  2  G.  2,  e.  25,  (which 
made  the  stealing  of  "  bank  notes"  felony)  charging  the  defend- 
ant with  stealing  **  a  certain  note  commonly  called  a  bank  nota," 
was  holden  bad,  because  it  did  not  follow  the  description  of  pro- 
perty in  the  statute.   R.  ▼.  Craven,  R.  Sf  R.  14,  2  East,  P.  C. 
60 1, 602.   So,  under  the  former  statute,  2^3Ed.6,c.  83,  which 
contained  only  the  words  **  horse,  gelding,  or  mare,"  upon  an  in- 
dictment for  stealing  two  coHs,  the  judges  were  unanimously  ni 
opinion  that,  as  colts  were  not  mentioned  «oitofliMe  in  the  statute, 
they  could  not  take  notice  that  they  were  of  the  horse  species;  £. 
▼.  Beaney,  R.  3^  R,  416 ;  and  upon  the  same  statute  it  was  dedd« 
ed  that  an  indictment  for  stealing  a  **  mare,"  was  proved  by  evi- 
dence of  stealing  a  filly.  R,  v.  WeUand,  R,8fR,  494.    See  akp 
R.  V.  Chard,  R.  Sjf  R,  488,  and  the  cotes  above  mentioned.    And 
ptusuing  the  words  in  the  statute  is  in  general  sufficient ;  unlets 
indeed  they  be  generic  terms,  in  which  case  it  is  necessary  to 
state  the  spedes,  according  to  the  troth  of  the  case.     Thus,  in 
m  indictment  on  stat  37  G.  3,  c.  70,  (making  it  felony  to  endea- 
vour to  seduce  a  soldier  or  «dlor  from  his  duty)  it  is  sufficient  to 
charge  an  endeavour,  Sfc.  vrithout  specifying  the  means  employ- 
ed. R,  ▼•  Fuller,  1  B,  S^  P,  180.     But  where  a  statute,  for  in- 
stance, makes  the  malidously  killing  of  cattle  a  felony,  it  is  not 
snffident  in  an  indictment  on  the  statute  to  charge  the  defondant 
with  killing  **  cattle  "  generally,  but  the  spedes  of  cattle,  as  horse, 
mare,  gelding,  cow,  heifer,  ox,  Ac  must  be  stated.  R,  v.  Chalkeky, 
R,SfR.  258.  And  where  the  subject  of  the  indictment  cannot  be 
broiight  within  the  meaning  of  the  statute  without  the  aid  of  extrin- 
sic evidence,  it  is  necessary,  besides  charging  the  offence  in  the 
words  of  the  statute,  to  aver  such  facts  and  drcumstances  as  may 
be  necessary  to  bring  the  matter  within  the  meaning  of  it:  as,  for 
UBtance,  where,  by  the  usage  of  a  public  office  the  bare  signature 
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of  a  party  upon  a  navy  bill  operated  as  a  receipt,  an  indictment 
for  forging  such  a  receipt,  setting  forth  the  navy  bill  and  indorse- 
ment, and  charging  the  defendant  with  having  forged  "  a  certain 
receipt  for  money,  to  wit,  the  sum  of  25^  mentioned  and  con- 
tained in  the  said  paper  called  a  navy  bill,  which  forged  receipt 
was  as  follows,  that  is  to  say, — William  Thamtont  fVilliam  flint- 
ter"  was  holden  bad,  because  it  did  not  shew  by  proper  aver- 
ments that  these  signatures  imported  a  receipt  R,  v.  Hunter^ 
2  Leach,  624,  2  Etuty  P.  C.  928.  Mee  JL  v.  Barton,  22.  4*  JIf.  141« 
In  like  manner  it  was  holden  that  an  indictment  for  forgiug  the 
word  '*  settled"  at  the  bottom  of  a  bill,  must  shew  by  proper 
averments  that  it  is  a  receipt  R.  v.  Thompson,  t  Leaeh,  910« 
Seefitrther  on  this  subject,  Arch,  PL  ^  Ev.  93.  140.  The  statute 
itself  need  not  be  recited.     See  Arch.  PL  8f  Ev,  140. 

If  there  be  any  exception  contained  in  the  same  clause  of  the 
act  which  creates  the  offence,  the  indictment  must  shew,  nega- 
tively, that  the  defendant  or  the  subject  of  the  indictment  does 
not  come  within  the  exception.  Spiers  v.  Parker,  1  T.  R,  141. 
IL  V.  Eamshaw,  15  East,  456.  JR.  v.  Jarvit,  1  East,  643.  R.  v. 
Batten,  6  T,  R,  559.  and  see  R.  v.  Baxter,  5  T,  A.  83,  Leaeh, 
580,  2  East,  P.  C.  782.  R.  v.  Matters,  \  B.  i^  A,  362.  R. 
V.  Pearce^  72.  4- 12.  174.  R.  v.  Robinson,  Id,  321,  Arch,  PL  4-  Eo. 
141.  If,  however,  the  exception  or  proviso  be  in  a  subsequent 
dause  or  statute,  R,  v.  Hall,  1  T,  R.  320,  or,  although  in  the 
same  section,  yet  if  it  be  not  incorporated  with  the  enacting 
dause  by  any  words  of  reference,  Steel  v.  Smith,  I  B,  ^A,  94, 
it  is  in  that  case  matter  of  defence  for  the  other  party,  and  need 
not  be  negatived  in  the  pleading. 

Before  we  condude  this  part  of  our  subject,  it  may  be  neces- 
sary to  observe,  that  no  part  of  the  indictment  must  be  in  figures; 
and  therefore,  numbers,  dates,  &c.,  must  be  stated  in  words  'at 
length.  2  Heie,  170.  The  only  exception  to  this  is,  where  a  fac 
simile  of  a  written  instrument  is  to  be  set  out,  as  in  the  ease  of 
forgery ;  in  which  case,  it  must  be  set  out  in  the  indictment  in 
words  and  figures,  as  in  the  original  itself.  R.  v.  Mason,  1  East, 
180. 

In  conclusion : — if  all  the  ingredients  in  the  offence  (whether  it 
be  an  offence  at  common  law  or  one  created  by  statute)  be  not 
set  forth  in  the  indictment,  or  if  any  of  them  be  not  stated  with 
suffident  certainty,  the  defendant  may  demur,  move  in  arrest  of 
judgment,  or  bring  a  writ  of  error.  See  R.  v.  Mason,  2  T.  R. 
581.  But  in  offences  created  by  statute,  or  subjected  to  a  greater 
degree  of  punishment,  or  excluded  from  the  benefit  of  dergy  by 
any  statute,  (although  the  defendant  may  demur,  if  the  indict- 
ment do  not  describe  the  offence  with  sufficient  certainty),  he 
cannot,  if  it  describe  the  offence  in  the  words  of  the  statute, 
move  in  arrest  of  judgment,  or  bring  a  writ  of  error;  for,  after 
verdict,  the  indictment  will,  in  that  case,  be  sufficient  to  warrant 
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the  pontsbment  7  G,  4,  c.  64,  «.  21.  It  may  be  necessary  also 
to  mention,  in  this  place,  that  no  objection  can  now  be  taken  to 
any  indictment  for  that  the  matters  alleged,  or  the  persons  de- 
sdihed  in  it,  do  not  correspond,  in  number  or  gender,  with  thtf 
description  in  the  statute  upon  which  the  indictment  is  ^med; 
for  wherever  any  statute  relating  to  any  offence,  whether  punish- 
sUe  upon  indictment  or  summary  conviction,  in  describing  or  re- 
ferring to  the  ofience,  or  the  sul^ect  matter  on  or  with  respect  to 
which  it  shall  be  ciHnmitted,  halh  used  or  shall  use  words  importing 
the  singular  number  or  the  masculine  gender  only,  yet  the  sta- 
tute shall  be  «nderstood  to  include  several  matters,  several  per- 
sons, females  and  males,  bodies  corporate  and  individuals,  unless 
it  be  otherwise  specially  provided,  or  there  be  something  in  the 
subject  or  omtext  repugnant  to  such  construction.  7  S^  S  G.  4, 
c.  28,  s.  14.  On  the  other  hand,  if  the  offence  be  well  laid,  but 
there  be  a  material  variance  between  the  offence  as  laid,  and  the 
evidence  offered  to  support  it,  the  defendant  must  be  acquitted. 

It  must  not  be  doubk"] — The  defendant  must  not  be  charged 
with  having  committed  two  or  more  offences  in  any  one  count  of 
the  indictment;  for  instance,  one  count  cannot  charge  the  de- 
fendant with  having  committed  a  murder  and  a  robbery,  or  the  , 
like.  The  only  exceptions  to  this  rule  are  to  be  found  in  indict- 
ments for  burglary,  in  which  it  is  usual  to  charge  the  defendant 
with  having  broken  and  entered  the  house  with  intent  to  commit 
a  felony,  and  also  with  having  committed  the  felony  intended; 
and  in  indictments  for  embezzlement  by  clerks  and  servants, 
which  may  charge  any  number  of  distinct  acts  of  embezzle- 
ment, not  exceeding  three,  which  may  have  been  committed 
against  the  same  master  within  six  months  inclusive.  7  4*  8  (r.  4, 
c.  29,  s.  4&  Laying  several  overt  acts  in  a  count  for  high  trea- 
son, is  not  duplicity,  Kelyng,  8,  because  the  charge  consists  of 
the  compassing,  &c.,  and  the  overt  acts  are  merely  evidences  of 
it;  and  the  same  as  to  conspiracy.  That  the  defendant  pub- 
lished and  caused  to  be  published  a  libel,  is  not  double,  for  they 
are  tfie  same  offence.  So,  a  count  in  an  indictment  charging  a 
man  with  one  endeavour  to  procure  the  commission  of  two  of- 
fences, is  not  bad  for  duplicity,  because  the  endeavour  is  the 
oflSmce  charged.  R,  v.FvUer,  \  B,SfP,  181.  And  it  is  now 
generally  understood,  that  a  man  may  be  indicted  for  the  bat- 
tery of  two  or  more  persons,  in  the  same  count,  R,  v.  Refold, 
2  Bur.  984.  see  2  Str.  890.  2  Ld.  Raym.  1572,  or  for  a  libel  upon 
two  or  more  persons,  where  the  publication  is  one  single  act,  R, 
V.  Jetmer,  7  Mod.  400,  2  Bur.  963,  without  rendering  the  count 
bad  for  duplicity. 

In  civil  actions,  the  usual  mode  of  objecting  to  pleadings  for 
duplicity  is  by  special  demurrer;  it  is  cured  by  general  demur- 
rer, or  by  the  defendant's  pleadipg  over.  See  Arch,  PL  8f  Ev.  96. 
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In  criminal  cases,  the  defendant  may  object  to  it  foy  spedal  de- 
murrer, perhaps  upon  a  general  demurrer,  or  the  court,  in  gene- 
ral, upon  application,  will  quash  the  indictment ;  but  it  is  ex- 
tremely doubtful  if  it  can  be  made  the  subject  of  a  motion  in  ar- 
rest of  judgment  or  of  a  writ  of  error ;  and  it  is  cured  by  a  verdict 
of  guilty  as  to  one  of  the  offences,  and  not  guilty  as  to  the  other. 

It  must  be  positive] — Every  fact  and  circumstance  stated  in  an 
indictment  must  be  laid  positively,  that  is,  the  indictment  must 
directly  affirm  that  the  defendant  did  so  and  so,  or  that  such  a 
fact  happened  under  such  and  such  circumstances;  it  cannot  be 
stated  by  way  of  recital,  "  that  whereAs"  &c.,  or  the  tike.  2 
Hawk.  c.  25,  s.  60.  R.  v.  Whitehead,  1  SaUe.  371.  R,  v.  Crow- 
hurst  j  2^Ld.  Raym.  1 363, 1  Show.  337.  R.  \.  Ashman,  1  Sess.  Co.  1 59. 
As,  for  instance,  where  an  indictment  for  not  obeying  a  justice's 
order  set  forth  the  order  by  way  of  recital,  **thtU  whereas  acerteun 
order,"  &c.,  although  it  charged  the  not  obeying  the  order  posi-* 
lively,  it  was  holden  bad.  R.  v.  Crowhurst,  2  Ld.  Raym,  1363. 
So,  stating  a  matter  by  way  of  argument  or  inference,  would  ren- 
der the  indictment  bad ;  as,  for  instance,  that  by  a  certain  inden« 
ture  testatum  existit  that  J.  S.  demised,  &c. ;  and  this,  perhaps, 
even  in  mere  matter  of  inducement,  although  in  one  case  the 
contrary  certainly  has  been  decided.   R.  v.  Goddard,  3  Salk.  171. 

A  defect  in  these  respects  is  not  cured  by  verdict;  and  conse- 
quently the  defendant  may  take  advantage  of  it  by  demurrer, 
motion  in  arrest  of  judgment,  or  writ  of  error. 

It  must  not  be  repugnant"] — Where  one  material  part  of  an  in- 
dictment is  repugnant  to  another,  the  whole  is  void :  as,  for  in«> 
stance,  an  indictment  charging  the  defendant  with  forging  a  bond 
by  which  J.  S.  was  bound,  &c.  (which  is  impossible  if  the  writing 
be  forged) ;  or  with  disseising  A.,  and  it  appear  upon  the  fiice  of 
the  indictment  that  A.  had  but  an  estate  for  years;  2  Hawk.  c. 
25,  s.  62 ;  with  stealing  the  goods  of  the  said  J.  S.,  where  the 
name  of  J.  S.  was  not  previously  mentioned;  Id.  s.  72;  or  in  the 
parish  aforesaid,  where  no  parish  was  before  mentioned ;  ante, 
p.  34 ;  for  forging  a  bill  of  exchange,  stating  it  to  be  signed  by 
the  party  whose  signature  was  alleged  to  be  forged ;  R.  v.  Carter^ 
2  East,  P.  C.  985 ;  or  the  hke.  If  the  repugnancy,  however,  be 
in  an  immaterial  part,  it  may  in  general  be  rejected  as  surplu»- 
age,  especially  after  verdict.  Bac.  Abr,  Pleas,  (1 4).  Thus,  upon 
an  indictment  tempore  1  G.  4,  for  stealing  a  mare  in  the  fourth 
year  of  the  reign  of  G.  4,  against  the  peace  of  our  lord  the  now 
king,  the  words  "  fourth  year  of  the"  may  be  rejected  as  sur- 
plusage. R.y.  Gill,  R.SfR.  431.  But  still  it  is  a  general  rule» 
that  an  allegation  in  pleading,  which  is  sensible  and  consistent  in 
the  place  where  it  occurs,  and  not  repugnant  to  antecedent  matter, 
cannot  be  rejected  as  surplusage,  though  laid  under  a  videlieetf 
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bowever  inconsistent  it  may  be  with  an  allegttion  subsequent  R* 
▼.  Stevens,  5  Easty  244.     See  Arch,  PI  ^  Ev,  \\2,  lU, 

Averments,  how  made"] — The  usual  way  of  making  an  aver- 
nect  in  an  indictment  is  thus :  And  the  jurors  aforesaid,  vpon 
their  oath  foresaid,  do  fwrther  present,  that,**  &c.,  or  if  it  be 
connected  with  what  has  immediately  preceded  it,  it  may  be  in- 
troduced simply  thus: "  And  that,"  &c.,  then  proceeding  to  state 
the  matter  of  the  averment  But  when  die  matter  of  die  aver- 
ment is  but  a  mere  adjunct  of  some  person  or  thing  preceding,  it 
does  not  require  even  this  technical  mode  of  introducing  it :  thus, 
"  that  A.  being  an  o£Scer,"  &c.  is  a  sufficient  averment  that  A. 
was  an  oflicer ;  see  ILv,  Johnson,  2  Ro,  Rep.  226.  R,  v.  BoyaU, 
2  £fcr.  832.  R.v,Bootie,  Id.  864.  R.v.Higgins,  Id.  12S2.  R.y, 
Somerton,  7B.^C.  463.  2Hawic.  c.  25,  «.  112 ;  "  diat  A.,  know^ 
ing  that  B.  was  indicted  for  foigery,  concealed  a  witness  against 
bim,"  is  a  sufficient  averment  that  B.  was  indicted ;  Fitzg.  122^ 
263 ;  so,  "  dans  plagam  mortalem,"  R.  v.  Long,  5  Co.  120.  March, 
pL  127,  or  "sdens  that,"  &c,  jR.  v.  Lamley,  2  Str.  904,  is  a  good 
averment  So,  where  an  indictment  for  peijury  stated  that  "  at 
and  upon  the  hearing  of  the  said  complaint,"  the  defendant  de- 
posed, &C.,  this  was  holden  to  be  a  sufficient  averment  that  the 
complaint  was  heard.  R.  v.  Aylett,  1  T.R.  70. 

3.  Conclusion  tjfthe  Indictment. 

For  an  offence  at  common  law] — An  indictment  for  an  offence 
at  common  law  concludes  thus :  "  Against  the  peace  of  our  lord 
the  King,  his  crown  a^d  dignity."  Indictments  for  nuisance  usu- 
ally conclude,  "  to  the  great  damage  and  common  nuisance  q£ 
all  the  liege  subjects  of  our  said  lord  the  King,"  &c.  as  well  as 
"  against  the  peace,"  &c. ;  but  this  conclusion  ad  commune  nopv- 
mentusUf  does  not  seem  to  be  essentiaL 

The  words  **  against  the  peace  of  our  lord  the  King,"  however, 
seem  to  be  essential  in  all  cases,  2  Hale,  188.  R.  v.  Paffrey,  Cro. 
Jac,  527.  R.  v.  LeyUm,  Cro.  Car.  584.  R.  v.  Lane,  6  Mod.  128. 
R,  V.  Cooh,  R.8fR.Vl%,  excepting  in  indictments  for  nonfeasance ; 
£.  V.  Wyattj  1  Salk.  381,  1  VenU  108,  111 ;  and  even  in  these 
they  are  uniformly  used :  '^  against  the  peace,"  without  saying 
^  of  our  lord  the  King,"  would  be  insufficient  2  Hale,  188.  If 
the  offence  were  committed  in  the  reign  of  the  late  King,  the  in« 
dictment  should  conclude,  *'  against  the  peace  of  our  lord  the  lots 
King,"  &c. ;  if  '^  of  our  lord  the  King,"  or  "^  of  our  lord  the  now 
King,"  it  would  be  bad,  2  Hole,  189,  and  the  defendant  might 
move  io  arrest  of  judgment,  R.  v.  Lookup,  3  Bur.  1901,  R.  v. 
Taylor^  ^  D,  Iff  IL  422,  or  bring  a  writ  of  error.  Contra  pacem 
mmper  regis  et  regis  nunc,  might  answer  in  such  a  case,  R.  v.  Win- 
ter, Yelv,66,  because  the  words  **  et  regis  nunc"  might  be  reject- 
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ed  as  surplusage.  On  the  other  hand,  if  an  offence  (as,  for  in- 
stance, a  nuisance)  commence  in  the  reign  of  one  king,  and  stilt 
continue  in  the  reign  of  his  successor,  the  indictment  should  pro- 
perly conclude,  against  the  peace  of  both.  2  Halci  189.  if  an 
indictment  allege  the  offence  to  have  been  committed  in  the  pre- 
sent reign,  and  conclude,  "  against  the  peace  of  our  said  late  lord 
the  King,"  the  word  "late"  maybe  rejected  as  surplusage.  R.  v. 
Scotty  JtSfR,  415. 

The  words  "  his  crown  and  dignity,"  though  always  used,  are 
not  essential.  2  Haiti  188. 

Concluding  against  the  peace  of  the  present  King,  when  it  ap- 
pears, upon  the  face  of  the  indictment,  that  the  offence  was  com- 
mitted in  a  former  reign,  may  be  objected  to  by  demurrer,  mo- 
tion in  arrest  of  judgment,  or  writ  of  error.  And  omitting  to  con- 
clude "  against  the  peace  "  when  it  is  essential,  may  be  objected 
toby  demurrer,  but  no  judgment  upon  any  indictment  or  infor- 
mation for  any  felony  or  misdemeanor,  whether  after  verdict  or 
outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed 
or  reversed  for  want  of  the  words  "  against  the  peace."  7  G.  4,  c» 
64,  «.  20, 

For  an  offence  by  statute^ — An  indictment  for  an  offbnoe  creat- 
ed by  statute,  concludes  thus : — "  Against  the  form  of  the  ttatute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  Kingt  his  crown  a7{d  dignity" 

Where  ft  statute  either  creates  the  offence  altogether,  or  makes 
an  offence  at  common  law  an  offence  of  a  higher  nature,  (as,,  for 
instance,  where  it  makes  a  misdemeanor  a  felony),  an  indictment 
for  the  offence  must  conclude,  "  contra  formam  statuti"  2  J?a/«y 
192.  2  Hawk,  c.  25,  s.  116.  R,  v.  Clarky  1  Salk,  370.  R,  v.  Har- 
rison, 2  Ro,  Rep,  38.  If  the  statute  do  not  make  it  an  offence  of 
a  higher  nature,  but  merely  increase  or  otherwise  alter  the  pu- 
nishment, &c.,  (as,  for  instance,  perjury  under  stat  5  EL  c,  9), 
the  indictment,  in  order  to  bring  the  offence  within  the  statute, 
must  conclude,  "  contra  formam  statuti;"  but  if  it  do  tmX  so  con- 
clude, it  may  still  be  a  good  indictment  for  the  offence  at  com- 
mon law.  2  Hale,  191,  192.  Or  if  the  statute  be  merely  decla- 
ratory of  an  offence  at  common  law,  (as  high  treason,  for  in- 
stance), without  adding  to  or  altering  the  punishment,  &c.,  an 
indictment  for  the  offence  may  conclude,  **  contra  formam  statuti^** 
or  as  at  common  law.  2  Hale,  189. 

But  where  a  statute  merely  takes  away  a  certain  privilege  or 
benefit  from  a  person  committing  a  common  law  offence  under 
particular  circumstances,  to  which  benefit  or  privilege  the  de- 
fendant would  have  been  entitled  at  common  law,  as,  for  instance^ 
where  it  takes  away  the  benefit  of  clergy  from  a  common  law- 
felony,  an  indictment  for  the  offence,  although  it  must  charge  it 
to  have  been  committed  under  the  circumstances  mentioned  in 
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the  statute,  should  not  conclude,  "  contra  formam  staiuti"  2 
Hale,  190.  Thus,  indictments  for  murder,  robbery,  burglary, 
house-breaking,  stealing  in  a  dwelling-house,  and  the  like,  need 
not  conclude,  "  contra  formam  statuti:"  Id.;  unless,  in  the  latter 
instances,  a  larceny  be  committed  of  a  thing  which  at  common 
law  was  not  the  subject  of  larceny. 

Where  one  statute  is  relative  to  another,  as  where  one  creates 
the  offence  and  the  other  the  penalty,  an  indictipent  for  the  of- 
fence must  conclude,  contra  formam  statutorum.  2  Hale,  173. 
Bnmghton  v.  Moore,  Cro.  Jac,  142.  But  if  one  statute  subject 
an  offence  to  a  pecuniary  penalty,  and  a  subsequent  statute 
make  it  a  felony,  an  indictment  for  the  felony  should  conclude, 
centra  formam  stcUutu  R.  v.  Prior,  R,Sf  R.  425.  Where  the  of- 
fence is  prohibited  by  several  independent  statutes,  the  indict- 
ment may  conclude,  contra  formam  statutorum,  or  statuti,  2 
Hawk.  e.  25,  «.  117.  If  the  statute  creating  the  offence  be  tem- 
porary, and  be  continued  or  made  perpetual  by  another  statute, 
an  indictment  for  the  offence  may  conclude,  contra  formam  sta- 
tuHf  2  Hale,  173.  Dinghy  v.  Moor,  Cro,  EL  750.  R.  v.  Mor^ 
gan,  2  Str.  1066;  but  where  a  former  statute  is  discontinued, 
and  revived  by  a  subsequent  one.  Lord  Hale  says,  that  it  is  safer 
in  such  a  case  to  conclude,  contra  formam  statutorum,  although, 
according  to  good  authorities,  contra  formam  statuti  would  be  suf- 
ficient. 2  Hale,  173.  An  indictment  for  a  conmion  law  felony, 
committed  abroad,  but  made  triable  in  this  country  by  statute, 
need  not  conclude,  contra  formam  statuti,  R,  v.  Sawyer,  R,  ^  R. 
294. 

Omitting  to  conclude,  contra  formam  statuti,  when  It  is  essen- 
tial>  is  error,  and  may  be  made  the  subject  of  demurrer,  motion 
in  arrest  of  judgment,  or  writ  of  error.  So,  concluding  contra 
formam  statuti,  for  statutorum,  or  the  contrary,  may  be  made  the 
subject  of  a  demurrer;  but  no  judgment  upon  any  indictment  or 
information  for  any  felony  or  misdemeanor,  whether  after  ver- 
dict or  outlawry,  or  by  confession,  default,  or  otherwise,  shall 
be  stayed  or  reversed  for  the  insertion  of  the  words  "  against  the 
.  form  of  the  statute,"  instead  of  the  words  "  against  th(i  form  of 
the  statutes,"  or  vice  versa.  7  G,  4,  c.  64,  s.  20.  If  an  indict- 
ment conclude  contra  formam  statuti,  when  it  should  conclude 
as  at  common  law,  the  mistake  is  not  material,  and  the  words, 
contra  formam  statuti,  may  be  rejected  as  surplusage.  R.  v.  Ma- 
thews, 5  r.  /L  162.  R,  V.  Bathurst,  Say,  225.  Ward  v.  Rich,  1 
Vent.  103. 

The  conclusion,  contra  formam  statuti,  will  not  supply  the 
omission  of  the  words  **  against  the  peace,"  &c.,  R,  v.  Cook,  R, 
4"  R*  176,  which,  in  an  indictment  founded  upon  a  statute,  be- 
sides the  words  contra  formam  statuti,  are  absolutely  necessary. 
2  Hale,  188.  If  these  words  be  omitted,  the  defendant  may  de- 
mur, but  he  cannot,  upon  that  ground,  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error.   7  G,  4,  c.  64,  «.  20. 
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Sect.  4. 


Joinder  of  two  or  more  DefentUmU  m  one  Int^fmeni, 

Where  several  persons  Join  in  the  commission  of  an  offence, 
all,  or  any  number  of  them,  may  be  jointly  indicted  for  it,  or 
each  of  them  may  be  indicted  separately.  Thus,  if  sereral  com- 
mit  a  robbery,  "burglary,  or  murder,  tlyey  may  be  indicted  for  it 
jointly,  2  HalCf  173,  or  separately;  and  the  same,  where  two  or 
more  conunit  a  battery,  or  are  guilty  of  extortion  or  the  like. 
R,  V.  Atkinson^  1  Salk.  382.  Where  money  has  been  obtained 
under  false  pretences,  and  the  false  pretences  were  conveyed  by 
words  spoken  by  one  defendant  in  the  presence  of  the  others,  ati 
of  whom  acted  in  concert  together,  it  was  holden  that  they  might 
all  be  indicted  jointly.  R.  v.  Young,  3  T,  R,  98.  So,  where  two 
persons  Joined  in  singing  a  libellous  song,  it  was  holden  that  they 
might  be  indicted  jointly;  R.  t.  Ber^id,  2  Bur,  985;  and  the 
same,  where  two  or  more  persons  join  in  any  other  kind  of  pub- 
lication of  a  hbel.  But  if  the  publication  of  each  party  be  dis- 
tinct, as  if  two  booksellers,  not  being  partners,  sell  the  libel  at  their 
respective  shops,  they  must  be  indicted  separately.  So,  two  or 
more  cannot  be  jointly  indicted  for  perjury,  R,  v.  PhilUpSt  2  Str,. 
921,  or  for  seditious  or  btasphemous  words  or  the  Hke,  because 
such  offences  are  in  their  nature  several.  Even  where  several 
commit  a  joint  act,  which  act,  however,  is  not  of  itself  illegal,  but 
becomes  so  merely  by  reason  of  some  circumstances  applicable 
to  each  individual  severally  and  not  jointly,  they  must  be  indict- 
ed separately;  2  Hawh,  c.  25,  «.  89;  thus,  several  partners  can- 
not be  indicted  jointly  for  exercising  their  trade  wiiheut  having 
served  an  apprendceship.  JR  v.  Atkinson,  1  Salk,.  382.  22.  v.  WeS" 
ion,  2  Str,  623.  But  principals  in  the  first  and  second  degree, 
and  accessaries  before  and  after  the  fact,  may  all  be  Joined  in  the 
same  indictment;  2  Hate,  173 ;  or  the  prindpak  may  be  indicted 
first,  and  the  accessaries  after  the  conviction  of  the  principals,  or 
before,  for  a  substantive  offence.  It  is  said,  that  several  may  be 
jointly  indicted  for  severally  erecting  common  inns,  ad  commune' 
noeumentum,  if  it  be  said,  that  they  separaliter  erexerunt,  &c ; 
and  the  same  as  to  keeping  disorderly  bouses,  &c. ;  Id^;  but  it  is 
much  better,  and  more  usual  in  practice,  to  indict  the  proprietors 
of  each  house  separately. 

Misjoinder  of  defendants  may  be  made  the  subject  of  a  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error ;  or  the 
court  will  in  general  quash  die  indictment.  But  where  there 
are  different  counts  agauist  different  persmis  in  the  same  indict- 
ment, this,  though  a  ground  for  moving  to  quash  the  indictment, 
is,  it  seems,  no  cause  of  demurrer,  it.  ▼.  KhigstoUt  8  East,  41, 
Itfovided  the  counts  be  otherwise  such  in  substance  as  may  he 
j<Mned« 
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Upon  an  indictment  agdnst  two  persons  chaiiging  them  widi  a 
joint  and  single  offence,  as  stealing  in  the  dweUing-hcmse,  both 
or  either  may  be  found  guilty,  but  they  cannot  be  found  guilty 
of  separate  parts  of  the  charge ;  and  if  ^ey  be  found  guilty  sepa- 
rately, judgment  cannot  be  passed  upon  one,  unless  a  pardon  be 
obtained,  or  a  nolle  prosequi  be  entered  as  to  the  other.  R,  t. 
Hempstead  et  al.,  R,^  R,  344.  So,  if  two  be  chained  jointly 
with  rec»ying  stolen  goods,  a  joint  act  of  receiving  must  be 
proved ;  proo£^  that  one  received  in  the  absence  of  the  odier,  and 
afterwards  delivo^  to  him,  wiU  not  suffice.  R,  v.  Messingham, 
RmSf  Mm  257.  But  where  several  persons  are  indicted  for  buig- 
lary  and  larceny,  one  may  be  found  guilty  of  burglary  and 
hurceny,  and  the  others  of  the  larceny  only.  R  v.  Butterworfk 
etoLfRSfR  520.  See  R  ^.Turner,  1  Sid.  171. 


Sect.  5. 

Joinder  of  several  Offences  in  d^erent  Counts  in  one  /»- 

iUetment. 

We  have  already  seen  {ante,  p.  49),  that  if  a  defendant  be 
charged  with  two  or  more  offences  in  the  same  count  of  an  in- 
dictment, the  count  will  be  bad  for  duplidty,  except  in  one 
or  two  excepted  cases.  As  to  charging  a  defendant  with  differ- 
ent offences  in  different  counts,  it  admits  of  a  different  consider- 
ation. 

In  an  indictment  for  high  treason,  there  may  be  diffinent 
counts,  each  charging  the  defendant  with  different  spedes  of 
treason  against  the  King  and  his  government,  such  as  compass- 
ing the  King's  death,  levying  war,  adhering  to  the  King's  ene- 
mies, within  Stat  25  Ed.  3,  st.  5,  c.  2,  and  the  conspiracies  to 
levy  war,  within  staL  36  O.  3,  c.  7,  f.  1 ;  but  you  cannot  join 
counts  for  treasons  against  the  King  and  his  government,  and 
treasons  relating  to  the  omn  or  the  lil^e,  because  the  judgments 
are  difiierent;  at  least  I  have  never  known  or  read  of  an  instance 
of  the  kind. 

A  defendant  onght  not  to  be  charged  with  different  felonies  in 
diflferent  counts  of  an  indictment;  as,  for  instance,  a  murder  in 
one  count  and  a  burglary  in  another^  or  a  burglary  in  the  house 
of  A.  in  one  count,  and  a  distinct  burglary  in  the  house  of  B.  in 
another,  or  a  larceny  of  the  goods  of  A.  in  one  count,  and  a  dis- 
tinct larceny  of  the  goods  of  B.  at  a  ^ff^rent  time  in  another. 
If  the  objection  in  such  a  case  be  made  before  the  defendant  has 
jHieaded  or  the  jury  are  charged,  the  judge  in  his  discretion  may 
quash  the  indictment;  or  if  it  be  not  discovered  until  after  the 
jury  are  charged,  the  judge  may  put  the  prosecutor  to  his  eiei> 
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tion  on  which  charge  he  will  proceed;  R,  v.  Yomigi  3  7.  A.  106; 
but  it  is  no  objection  in  arrest  of  judgment  S  T.  R,  98.  Thus, 
upon  an  indictment  for  receiving  stolen  goods,  if  it  appear  that 
the  articles  were  received  at  different  times,  the  prosecutor  must 
elect  as  to  the  receipt  of  which  articles  he  will  prosecute ;  but 
the  mere  probability  that  the  goods  were  stolen  or  received  at 
different  times,  is  no  ground  for  putting  the  prosecutor  to  his  elec^ 
tion.  R.  V.  Duftn  et  aL,  R,  Sf  M,  146.  It  is  no  objection,  in  point  of 
law,  that  an  indictment  charges  prisoners  in  one  count  as  prind* 
pals  in  stealing,  and  in  another  as  receivers ;  but,  upon  a  case  re- 
served, the  judges  were  divided  in  opinion,  whether  die  prosecu- 
tor should  have  been  put  to  his  election,  and  directed  that  both 
charges  should  not,  for  the  future,  be  put  in  the  same  indictment 
R,  V.  Galloway t  R.  ^  M.  234.  R.  v.  Flower,  3  C.  4*  P.  413.  How- 
ever, although  a  prosecutor  cannot  thus  charge  a  defendant  with 
different  felonies  in  different  counts,  yet  he  may  charge  the  same 
felony  in  different  ways  in  several  counts,  in  order  to  meet  the 
facts  of  the  case ;  as,  for  instance,  if  there  be  a  doubt  whether  the 
goods  stolen,  or  the  house  in  which  a  burglary  or  larceny  was 
committed,  be  the  goods  or  house  of  A.  or  of  B.,  they  may  be 
stated  in  one  count  as  the  goods  or  house  of  A.,  and  in  anotiier^ 
as  the  goods  or  house  of  B.  See  R.  v.  EggingtoUf  2  B,  if  P,  508. 

The  statute  7  4*  8  G.  4,  c.  28,  s.  6,  which  abolishes  the  be- 
nefit of  clergy  in  cases  of  felony,  provides  that  nothing  therein 
contained  shsiU  prevent  the  joinder  in  any  incUctment  of  any 
counts,  which  might  have  been  joined  before  the  passing  of  that 
act 

Indictments  for  misdemeanors  may  contain  several  counts  for 
different  offences,  provided  the  judgment  upon  each  be  the  same. 
R.  V.  Young f  3  T,R,  98,  106.  R.  v.  Kingston,  8  East,  46.  and 
see  R,  V.  Benfield,  2  Bur.  984.  R.  v.  Jones,  2  Camp,  131.  Even 
where  several  different  persons  were  charged  in  different  counts 
with  offences  of  the  same  nature,  the  court  held  that  it  was  no 
ground  for  a  demurrer,  however  it  nught  be  for  an  application  to 
the  discretion  of  the  court  to  quash  the  indictment  R»  v.  King-- 
ston,  8  Eeut,  41. 

It  may  be  necessary  to  mention  that  the  court  wiU  not  order 
counts  to  be  struck  out  of  an  indictment,  as  they  will  out  of  a 
declaration  in  civil  cases ;  for  the  latter  is  the  suggestion  of  the 
party  merely,  the  former  the  finding  of  a  grand  jury.  R»  v.  PeW' 
tress,  2  Sir.  1026,  Hardw.  203. 

The  commencement  of  a  second  or  subsequent  count  is  in  form 
thus:  "  jind  the  jurors  aforesaid,  upon  their  oath  aforesaid,  da 
further  present,  that,"  &c.,  so  proceeding  to  state  the  offence. 
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Sect.  6. 

'  Within  what  Time  the  Bill  must  he  preferred. 

At  common  law  there  was  no  time  limited  for  commencing  a 
suit  by  the  King ;  and  therefore,  in  all  cases  of  treason,  felony, 
and  misdemeanor,  where  a  time  is  not  now  limited  by  statute, 
the  indictment  may  be  preferred  at  any  length  of  time  after  the 
offence. 

Indictments  for  such  high  treasons,  not  relating  to  the  coin  or 
seals,  as  cause  corruption  of  blood,  (with  the  exception  of  treason 
by  "  designing,  endeavouring,  or  attempting  any  assassination  of 
the  King  by  poison  or  otherwise,"  7  4*  8  W^.  3,  c  3,  ».  6),  must 
foe  found  by  the  grand  jury  witMn  three  years  next  after  the  of- 
fence committed,  if  the  offence  have  been  committed  within  Eng- 
land, Wales,  Berwick-upon-Tweed,  7  4-8  W,  Z,  c.  3,  ».  5,  or 
Scotland;  see  Fost.  249;  but  if  committed  on  the  high  seas  or  in 
a  foreign  country,  there  is  no  time  limited  for  the  prosecution. 

Prosecutions  on  8  <!^  9  ^.  3,  c.  26,  s,  1,  for  making,  mending, 
or  having  certain  instruments  of  coinage,  or  on  sect  3,  for  mark- 
ing the  edges  of  current  coin  or  coin  counterfeit  to  it  with  letters 
or  grainings  &c.,  must  be  commenced  within  six  months  after  the 
offence  committed;  7  Jnn.  c.  25,  s.2i  1  Ann.  st.  1,  c.  9,  «.  2 ;  and 
prosecutions  on  the  2nd  section  of  the  same  statute,  for  con- 
veying certain  instruments  for  coining  out  of  his  Majesty's  Mint, 
or  on  sect.  4,  for  colouring,  gilding,  &c.  coin  to  make  it  look  like 
the  current  coin  of  the  realm,  must  be  commenced  within  three 
months.  In  R,  v.  Willicey  1  East,  P.  C.  186,  it  was  holden  that 
the  information  and  proceeding  before  the  magistrate,  upon  the 
defendant's  being  taken,  was  to  be  deemed  the  commencement 
of  the  prosecution  within  the  meaning  of  these  acts.  But  proof  by 
parol  that  the  prisoner  was  apprehended  for  treason  respecting  the 
coin,  within  three  months,  will  not  be  sufficient,  if  the  indictment 
is  after  the  three  months,  and  the  warrant  to  apprehend  or  to 
commit  is  not  produced.  B.  v.  PhillipSf  R,  ^  R,  369. 

Prosecutions  on  stat  15  G,  2,  c.  28,  for  colouring  &c.  silver 
coin  to  make  it  look  like  gold,  or  brass  coin  to  make  it  look  like 
silver,  must  be  commenced  within  six  months  after  the  offence 
committed.  15  G.%  c.  28,  s,  5. 

Prosecutions  upon  the  stat  I  G.  4,  c.  1,  to  prevent  the  training 
of  persons  to  the  use  of  arms,  and  to  the  practice  of  military  evo- 
lutions and  exercise,  must  be  commenced  within  six  months  after 
the  offence.  1  G.  4,  c.l,  s,  7. 

By  stat.  31  Eliz,  c.  5,  all  indictments  or  informations  upon 
any  statute  penal,  whereby  the  forfeiture  is  limited  to  the  King, 
must  be  brought  within  two  years  after  the  offence  committed: 
if  the  forfeiture  be  limited  to  the  King  and  prosecutor,  the  suit 
must  be  in  one  year ;  and,  in  default  thereof,  tiie  same  must  be 
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sued  for  the  King  within  two  years  after  that  year  ended :  bnf 
wh^re  a  statute  limits  a  shorter  time,  the  suit  must  be  brought 
within  such  time  limited. 

There  are  some  few  other  cases  in  which  a  time  is  limited  for 
commencing  a  prosecution,  which  shall  be  mentioned  under  their 
respective  heads,  in  the  course  of  the  work. 


Sect.  7. 

Indictmenty  how  found. 

In  ordinary  eases,  upon  furnishing  the  clerk  of  the  arraigns  or 
elerk  of  the  indictments,  at  the  assizes,  or  the  clerk  of  the  peace 
at  sessions,  with  the  particulars  of  the  o£fence,  he  will  draw  the 
indictment;  but  in  cases  where  more  than  ordinary  care  may  be 
requisite  in  framing  the  indictment,  it  is  better  to  get  it  drawn 
by  counsel,  and  dien  let  it  be  engrossed  on  plain  parchment 
without  stamp.  Indorse  on  it  tfie  names  of  the  witnesses  intend- 
ed to  be  examined  before  the  grand  jury. 

As  soon  as  the  indictment  is  engrossed,  the  crier  at  the  assizes, 
or  the  clerk  of  the  peace  at  sessions,  will  administer  the  oath  to 
the  witnesses,  which  is  absolutely  necessary ;  {see  R,  v.  Dickinson  f 
R.  SfR.  401) ;  the  proper  officer  will  then  lay  the  indictment  be- 
fore the  grand  jury. 

After  the  indictment  has  been  taken  to  the  grand  jury  room', 
it  will  come  under  the  consideration  of  the  grand  jury  in  its  turn. 
The  witnesses  are  then  called  in,  in  the  order  in  which  their 
names  are  indorsed  on  the  indictment,  and  examined  by  the 
grand  jury;  and  if  the  offence  should  appear  to  a  majority  of  the 
jury  (consisting  of  twelve  at  least)  to  have  been  sufficiently 
proved,  the  clerk  of  the  grand  jury  will  indorse  on  the  indict- 
ment, **A  true  bill;"  but  if  the  majority  should  be  of  opinion, 
that  the  offence  has  not  been  sufficiently  proved,  the  words  "  JVb 
true  bill*'  are  in  that  case  indorsed  on  the  indictment.  After- 
wards, the  foreman,  accompanied  by  the  other  grand  jurors, 
carries  the  indictments  so  indorsed  into  court,  and  delivers  them 
to  the  clerk  of  the  arraigns  or  clerk  of  the  peace,  who  thereupon 
states  to  the  court  the  substance  of  each,  and  the  indorisement 
upon  it. 

In  strict  legal  parlance,  an  indictment  is  not  so  called,  until  it 
has  been  found  "  a  true  bill "  by  the  grand  jury ;  before  that,  it 
is  named  a  bill  merely. 

The  grand  jury  may  require  the  same  evidence,  writteA  and 
parol,  as  may  be  necessary  to  support  the  indictment  at  the  tiial. 
They  are  not,  however,  usually  very  strict  as  to  documentary 
evidence ;  they  often  admit  copies^  where  the  originals  alone  are 


evidence;   and  sometimes  even  evidence  by  parol  of  a  matter 
which  should  be  proved  by  vrritten  evidence.     But  as  they  may 
insist  on  the  same  strictness  of  proof  as  must  be  observed  at  the 
trial,  it  is  prudent  in   all  cases  to  be  provided,   at  the  time 
the  bill  is  preferred,  with  the  same  evidence  with  which  you  in- 
tend afterwards  to  support  the  indictment     It  must  be  observed^ 
however,  diat  k  is  no  objection  that  witnesses  are  called  and  ex- 
amined at  the  trial,  whose  names  are  ni^  on  the  back  of  the  indict- 
ment ;  and  that,  in  strictness,  it  is  not  necessary  for  the  prosecutor 
to  call  every  witness  whose  name  is  on  the  back  of  Uie  indict* 
ment,  although  it  is  usual  to  do  so,  in  wder  that  the  defendant 
may  have  the  benefit  of  cross  examination.  A.  v.  SimmondSf  1 
C  ^  P,  841 ;  and  if  the  prosecutor  will  not  call  them,  the  judge, 
in  his  discretion,  may.  R,  v.  Whitehead,  Id.  322, ». 

If  witnesses  will  not  come  forward  voluntarily  to  give  evidence 
before  the  grand  jury,  you  may  sue  put  a  subpoena  or  subpoena 
duces  tecum,  either  at  die  crown  office  in  London,  or  with  the 
derk  of  &e  arraigns  in  the  country,  for  the  assizes,  or  at  the 
crown  office,  or  with  the  clerk  of  the  peace,  for  the  sessions,  and 
serve  each  of  them  with  a  copy,  or  subpoena  ticket,  as  it  is  termed. 
Or,  if  the  witness  be  in  prison,  he  may  be  brought  up  by  habeas 
corpus  ad  iesHficandum,  to  be  sued  out  in  the  manner  hereinafter 
mentioned,  under  the  title  Emdence. 

The  grand  jurors  at  the  sessions  of  the  peace  must  be  qualified 
according  to  die  stat.  6  Cr.  4,  c.  50,  «.  1{  but  grand  jurors  at  the 
asrizes  require  no  qualificcUion  by  estate.  They  need  not  be 
.freeholders ;  72.  ^  22.  177 ;  and  even  an  Irish  peer,  who  is  a  mem- 
ber of  the  House  of  Commons,  is  liable  to  serve  upon  the  grand 
jury  at  the  assizes  as  a  commoner.  Id.  117.  They  must,  how- 
ever, be  of  the  King's  liege  people,  returned  by  sherifik  or  baili£b 
of  finmchises,  and  of  whom  none  shall  be  outlawed,  or  fled  to 
sanctuary  for  treason  or  felony,  otherwise  the  indictment  shall  be 
void ;  1 1  Hen*  4,  c.  9 ;  and  if  any  one  be  outlawed,  the  indictment 
is  vend,  though  twenty  others  be  upon  the  inquest  2  Hale,  202. 
X)cm.  Dig*  Indictment,  (A).  In  addition  to  this  personal  qualifica- 
tion of  grand  jurors  at  the  assizes,  the  indictment  was  formerly  de- 
clared to  be  void,  if  any  of  the  grand  jury  were  returned  at  the  de- 
nomination of  any ;  but  that  part  of  the  stat  11 H.  4,  c.  9,  is  now  re- 
pealed. 6  G.  4,  c,  50,  s.  62.  The  bill  also  must  be  found  by  a  ma- 
jority of  the  jurors,  and  that  majority  must  consist  of  twelve  at  least;  ' 
2  Rale,  161;  for  which  reason  it  is,  that  the  number  of  persons  on 
a  grand  jury  cannot  exceed  twenty -three  nor  be  less  than  twelve* 
2  JButm  1088.  It  is  said  that  a  grand  jury  cannot  find  billa  vera 
as  to  part,  and  ignoramus  as  to  the  other  part  of  an  indictment, 
ior  they  ought  to  find  the  whole  or  nothing.  2  Hawk,  c,  25,  s.  2. 
J2.V.  Ford,  1  Yelv.99,  R.  v.  Serjant,  1  Sid.  414.  Thus,  if 
upon  an  indictment  for  libel,  they  find  quoad  the  words  billa 
vera,  sed  mtrum  maUciose,  ignoramus,  the  finding  is  void.  1  Leetu 
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287.  But  this  has  reference  only  to  the  same  coutit  in  th«  In- 
dictment ;  for  it  is  clear  that  they  may  find  billa  vera  as  to  one 
count,  and  ignoramus  as  to  another.  R.  v.  Fieldhotise,  Cowp,  325. 
They  cannot,  however,  find  the  bill  conditionally;  as,  for  instance, 
"  si  messuagium  sit  in  possessione  damini  regis,  tunc  billa  vera*'* 
R.  v.  Cromwell,  Yelv.  15.  Upon  an  indictment  for  murder  against 
A.  and  B.,  they  cannot  find  billa  vera  as  to  A.,  and  as  to  B.  man- 
slaughter only;  R,  v.  Carew,  1  Ro.  Rep,  407 ;  for  if  it  were  mur- 
der in  A,,  it  could  not  be  merely  manslaughter  in  B.  But  they 
might  find  billa  vera  as  to  A.  and  ignoramus  as  to  B.;  see  R,  v. 
Cholmley,  Cro.  Car,  464;  or  they  might  find  one  or  botii  of  thein 
guilty  of  manslaughter,  although,  in  such  a  case,  it  is  more  usual 
for  the  grand  jury  to  return  the  indictment  to  the  court,  with  a 
desire  that  it  may  be  altered  to  a  bill  for  manslaughter,  and  when 
so  altered,  (which  may  readily  be  done),  to  find  it  a  true  bill'ge- 
nerally.  Upon  an  indictment,  for  murder,  however,  the  jury  can- 
not find  ^illa  vera  se  defendendo ;  R,\,  Powle,  2  Ro.  Rep,  52; 
for  the  offence  charged  is  a  felony,  the  ofience  found  is  not.  See  9 
(r.  4,  c.  31,  «.  10. 

Indictments  found  at  the  sessions,  and  transmitted  by  the  jus- 
tices to  the  assizes,  must  be  tried  at  the  assizes,  although  they  be 
not  removed  by  certiorari.  R,  v.  Wetherell,  R,  S^  R.  381. 

It  may  be  necessary  to  mention,  that  if  a  bill  be  thrown  out, 
although  it  cannot  again  be  preferred  to  the  same  grand  jury, 
during  the  same  assizes  or  sessions,  it  may  be  preferred  and  found 
at  the  next  sessions  or  assizes,  if  no  time  be  limited  for  preferring 
it,  or  if  the  time  have  not  elapsed. 


Sect.  8. 

Indictment,  in  what  Cases  quushed. 

In  what  cctses'\ — Where  an  indictment  is  so  defective  that  no 
judgment  can  be  given  upon  it,  even  should  tiie  defendant  be 
convicted,  the  court,  upon  application,  will  in  general  quash  it. 
Thus,  for  instance,  they  have  quashed  an  indictment  for  perjury 
found  at  sessions,  because  the  sessions  have  no  jurisdiction  of 
perjury;  R,  v.  Sainton,  2  Str,  1088 ;  see  R,  v.  Hewitt,  R.  ^  R, 
158;  and  an  indictment  against  six  for  exercising  a  trade,  be- 
cause it  was  a  distinct  offence  in  each,  and  could  not  therefore  be 
made  the  subject  of  a  joint  prosecution ;  R,  v.  Tucker,  4  Bur» 
2046.  R,  V.  Weston,  1  Str,  623.  and  see  R,  v.  Phillips,  Id,  921; 
and  there  are  several  instances  where  indictments  have  be^n 
quashed,  because  the  facts  stated  in  them  did  not  amount  to  an 
offence  punishable  by  law;  see  R,y.  Burket,  Andr,  230.  R.  v. 
Sermon,  1  Bur.  516,  543;  as,  for  instance,  an  indictment  for  con- 
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temptuous  words  spoken  to  a  justice  of  peace,  not  stattng  that 
tbey  were  spoken  to  him  whilst  in  the  execution  of  his  office.  R, 
Y.  I^afe,  Andr,  226. 

Where  the  application  is  made  upon  the  part  of  the  defendant^ 
the  court  have  almost  uniformly  refused  to  quash  an  indictment, 
where  it  appeared  to  be  for  some  enormous  crime,  such  as  trea<" 
son  or  felony,  Com.  Dig,  Indictment^  (H).  and  see  JL  v.  Johnson, 

1  Wils,  325,  forgery,  perjury,  or  subornation.  IL  v.  Belton,  I 
Salk,  372,  1  Sid,  54,  1  Fent,  370.  R.  v.  Thomas,  ZD,8fR.  621. 
They  have  also  refused  to  quash  indictments  for  cheats.  R,  v. 
Orbell,  6  Mod.  42,  for  selling  flouf  by  false  weights,  R.  v.  Crookes, 
^  Bur.  1841,  for  extortion,  R.  v.  Wadsworth,  5  Mod.  13,  for  not 
executing  a  magistrate's  warrant  R.  v.  Bailey,  2  Sir.  1211, 
against  overseers  for  not  paying  money  over  to  their  successors, 
R.  v.  King,  2  Str.  1268,  and  the  like.  The  court  also  will  not 
quash  indictments  for  not  repairing  highways  or  bridges,  or  for 
other  public  nuisances.  R.  v.  fielton,  1  Salk.  372,  1  Fent.  370. 
R.  V.  Bishop,  Andr.  220,  unless  there  be  a  certificate  that  the 
nuisance  is  removed;  R,  v.  Ley  ton,   Cro.  Car.  584.  R.  v.  Wigg, 

2  Salk.  460 ;  nor  will  they  quash  an  indictment  for  a  forcible  en- 
try, R.  v.  Dyer,  6  Mod.  96,  unless,  perhaps,  where  the  possession 
has  been  afterwards  given  up.  Also,  where  the  alleged  defect 
was  that  the  indictment  did  not  conclude  contra  formam  stcUuti, 
the  court  refused  to  quash  it.  R.  v.  Brotfierton,  1  Str.  702.  see 
Com.  Dig.  Indictment,  (H).  3  Bac.  Abr.  1 16. 

But  if  the  application  be  made  on  the  part  of  the  prosecution, 
the  court  will  quash  the  indictment,  in  all  cases  where  it  appears 
to  be  so  defective  that  the  defendant  cannot  be  convicted  on  it, 
and  where  the  prosecution  appears  to  be  bond  fide  and  not  insti- 
tuted from  malicious  motives,  or  for  the  purposes  of  oppression. 
If  the  prosecution  be  instituted  by  the  Attorney-General,  an  ap- 
plication to  quash  the  indictment  is  never  made  upon  the  part  of 
the  prosecutor;  because  he  may  himself  enter  a  nolle  prosequi, 
which  will  have  the  same  effect  R.  v.  Stratton,  1  Doug.  239,  240. 

How] — The  application  to  quash  an  indictment  is  made  to  the 
court  where  the  bill  is  found;  except  in  cases  of  indictments  at 
sessions  or  in  other  inferior  courts,  in  which  cases  the  application 
is  made  to  the  court  of  King's  Bench,  the  record  being  previously 
removed  there  by  certiorari. 

The  application,  if  made  upon  the  part  of  the  defendant,  must 
be  made  before  plea  pleaded;  Fost.  231.  R.  v.  Rookwood,  Holt, 
684,  4  iS'i^.  Tr.  677;  and  where  the  indictment  had  already,  up- 
on the  application  of  the  defendant,  been  removed  into  the  court 
of  King's  Bench  by  certiorari,  the  court  refused  to  entertain  a 
motion  by  the  defendant  to  quash  the  indictment,  after  a  forfeit- 
ure of  his  recognizance  by  not  having  carried  the  record  down 
for  trial,  Awm,  I  Salk,  380.     But  if  the  application  be  made 
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upon  the  part  of  the  proMcution,  it  should  seem  that  it  may  be 
nude  at  any  time  before  the  defendant  has  been  actually  tried 
upon  the  indictment  <Sm  JL  ▼.  JVebbt  3  Bur,  1468.  Where  the 
application  is  made  to  the  court  of  King's  Beneh,  there  is  no  ob> 
jection  to  its  bdng  moved  on  the  last  day  of  the  term.  1  Bur» 
651. 

Before  an  application  of  this  kind  is  made  on  the  part  of  the 
proaecntion,  a  new  bill  for  the  same  offence  must  have  been  pre- 
ferred against  the  defendant,  and  found. .  R.  ▼.  Wffnn,  2  Eastf  226. 
And  when  the  court,  upon  sudi  an  application,  order  the  former 
indictment  to  be  quashed,  it  is  usually  upon  terms,  namely,  that 
the  prosecutor  shaiU  pay  to  the  defendant  such  costs  as  he  may  have 
incurred  by  reason  of  such  former  indictment,  R,  v.  JVebbf  3  Bur. 
1469,  that  the  second  indictment  shall  stand  in  the  same  plight 
and  condition  to  all  intents  and  purposes  that  the  first  would  have 
done  if  it  were  not  quashed,  R,  v.  Glen,  ^  B,8f  A.  373.  R.  v. 
Webb,  3  Bur.  1468,  1  W.  BL  460,  and  (particularly  where 
diere  has  been  any  vexatious  delay  upon  the  part  of  the  prosecu- 
tor, 3  Bur.  1468,  1  FT.  if/.  460),  that  the  name  of  the  prosecutor 
be  disclosed.  R.  v.  Olen,  SB.^A,  373. 
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Sect.  1. 

Informati(m  ex  officio. 

Whaty  and  in  tohat  cotes] — THE  infonnation  ex  f^gUdo  is  a 
formal  written  suggestion  of  an  offence  committed,  filed  by  the 
King's  attorney-general  (or,  in  the  vacancy  of  that  office,  by  the 
solicitor-general,  R,  v.  WWces,  ^Bur,  2527,  4  JSro.  P.  C.  360),  in 
the  court  of  King's  Bench,  without  the  intervention  of  a  grand 
jury. 

It  lies  for  misdemeanors  only,  and  not  for  treasons,  felonies. 
Com,  Dig.  InforfnatUmf  (A  1).  R.v,Prynn,  1  Show,  107.  A.  v. 
Berehett,  5  Mod.  459,  or  misprision  of  treason ;  2  Hawk.  c.  26,  s. 
3 ;  for  wherever  any  capital  offence  is  charged,  or  an  offence  so 
highly  penal  as  misprision  of  treason,  the  law  of  England  re* 
quires  that  the  accusation  should  be  warranted  by  the  oath  of 
twelve  men,  before  the  defradant  be  put  to  answer  it  The 
usual  objects  of  informations  ex  officio  are  properly  such  enor* 
mous  misdemeanors  as  peculiarly  tend  to  disturb  or  endanger 
the  King's  government,  or  to  molest  or  affiront  him  in  the  regular 
discharge  of  his  royal  functions ;  4  BL  Com*  308 ;  such,  for  in- 
stance, as  seditious  or  blasphemous  libels  or  words ;  seditious 
riots  not  amounting  to  high  treason ;  libels  upon  the  King's 
ministers,  the  judges,  or  otl^r  high  officers,  reflecting  upon  their 
conduct  in  the  execution  of  their  official  duties;  obstructing 
such  officers  in  the  execution  of  their  duties;  obstructing  the 
King's  officers  in  the  collection,  &c.,  of  the  revenue;  against 
officers  themselves  for  bribery,  or  for  other  corrupt  or  oppressive 
conduct,  and  the  like. 

Form  of  it"] — The  form  of  an  infonnation  ex  officio  is  thus : — 

"  Trinity  Term,  1  Wm.  4. 
"  Middlesex  :•— Be  it  remembered  thai  Sir  James  Scariett, 


64  Information, 

Knightf  attorney-general  of  our  Sovereign  lord  the  Kh^t  x'Ao 
for  our  said  lord  the  King  prosecutes  in  this  behalf  in  his  proper 
person  comes  into  the  court  of  our  said  lord  the  King  before  the 
King  himself  at  Westminster  in  the  county  of  Middlesex,  on 
[Wednesday  next  after  three  weeks  of  the  Holy  Trinity  in  this 
same  term],  and  for  our  said  lord  the  King  gives  the  court  here 
to  understand  and  be  informed,  that,**  &c.  so  proceeding  to  state 
the  facts  and  circumstances  constituting  the  offence,  with  the 
same  certainty  and  precision  as  in  an  indictment,  and  in  the 
same  form,  and  according  to  the  same  rules,  excepting  that,  in 
introducing  averments,  instead  of  the  words  *'  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,*'  are  used 
the  words,  "  And  the  said  attorney-general  of  our  said  lord 
the  King,  for  our  said  lord  the  King,  further  gives  the  court  here 
to  understand  and  be  informed,  that,**  &c.  The  conclusion  is  the 
same  as  in  an  indictment 

The  second  and  subsequent  counts  commence  thus:  "And 
the  said  attorney-genercU  of  our  said  lord  the  King,  for  our 
said  lord  the  King,  further  gives  the  court  here  to  understand 
and  be  informed,  that,**  so  proceeding  to  state  the  offence,  a*id 
concluding  as  in  an  indictment  And  to  the  conclusion  of  the 
last  count  are  added  these  words :  "  And  therefore  the  said  attor- 
ney-general of  our  said  lord  the  King  prayelh  the  consideration  of 
the  court  here  in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  him  the  said  J.  S,  in  this  behalf,  to  make  him 
answer  to  our  said  lord  the  King  touching  and  concerning  the  pre- 
mises aforesaid" 

This  informadon  is  filed  in  the  crown  office  without  any  leave 
previously  obtained  of  the  court  for  that  purpose ;  and  the  court 
therefore  will  not  entertain  a  modon  by  the  attorney-general  for 
a  criminal  informadon  at  the  suit  of  the  crown,  as  in  the  or- 
dinary cases  of  an  informadon  by  the  master  of  the  crown  office 
at  the  suit  of  an  individual.  IL  v.  Phillips,  3  Bur,  1564.  R»  v. 
Plymouth,  4  Bur,  2089.  Nor  will  the  court,  upon  the  appli- 
cadon  of  the  defendant,  restrain  the  attorney-general  from  filing 
an  ex  officio  information,  upon  the  ground  that  a  criminal  infor- 
mation has  already  been  granted  for  the  same  cause.  R,  v. 
Alexander,  MS.  E.  T,  1830. 

The  court  will  not  quash  an  information  ex  officio,  at  the  in- 
stance of  the  prosecutor,  because  the  attorney -general  may,  if 
he  will,  enter  a  nolle  prosequi;  R.  v.  Stratton,  1  Doug.  239,  240 ; 
and  even  upon  the  motion  of  the  defendant,  they  will  seldom 
quash  them,  but  generally  put  the  defendant  to  demur,  &c. 
See  Com.  Dig,  Information,  (D  4).  R.  v.  Gregory,  1  SaUe.  372  ; 
and  after  demurrer  the  information  may  be  amended.  R,  v. 
Holland,  4  T.  R.  457.  * 

The  information  having  been  filed,  the  defendant,  after  ap- 
pearance, upon  application  to  the  court,  is  entitled  to  a  copy  of 
it  free  of  expense.    1  G,  4,  c.  4,  s,  8.     If  the  attorney-general 
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delay  bringiDg  the  information  to  trial,  the  defendant  cannot 
take  it  down  by  proviso ;  R,  v.  M'Leod^  2  Eoit,  202 ;  but  if  it 
be  not  brought  to  trial  within  twelve  calendar  months  next  after 
the  plea  of  not  guilty  has  been  pleaded,  the  defendant  may,  after 
twenty  days'  notice  to  the  attorney  or  solicitor-general,  apply 
to  the  court  in  which  the  prosecution  is  depending;  and  the 
court  may  authorize  the  defendant  to  bring  on  the  trial,  who 
may  bring  it  on  accordingly,  unless  a  noUt  prosequi  be  entered. 
1  G.  4,  e.  4,  s,  9.  The  attorney-general  is  entitled,  if  he  pleases, 
to  a  trial  at  bar,  R,  v.  Johnson,  1  Str.  644,  and,  on  the  trial, 
has  the  right  of  reply,  even  though  the  defendant  calls  no  wit- 
nesses. R.  r,  Marsden,  Ai.  ^  M.  ii9. 


Sect.  2. 

InformatioTU  by  the  Master  cf  the  Crown  Office. 

What,  and  in  what  cases'] — An  information  by  the  master  of 
the  crown  office  is  a  formal  written  suggestion  of  an  offence 
committed,  filed  in  the  court  of  Kill's  Bench,  at  the  instance  of 
an  indiridual,  with  the  leave  of  the  court,  by  the  master  of  the 
crown  office,  without  the  intervention  of  a  grand  jury. 

This,  like  the  information  ex  ^icio,  (see  ante,  p,  63),  lies  for 
misdemeanors  only,  and  not  for  treasons,  felonies,  or  nusprision 
of  treason.  Although  the  court  have  it  in  their  discretion  to  give 
leave  to  file  a  criminal  information  of  this  description  for  any 
misdemeanor  whatever,  yet  they  usually  confine  it  to  gross  and 
notorious  misdemeanors,  riots,  batteries,  libels,  and  other  immo- 
ralities, of  an  atrocious  kind,  not  peculiarly  tending  to  disturb 
the  government  (for  those  are  left  to  the  care  of  the  attorney- 
general,  but  see  R.  v.  Harvey,  Z  D.  Sf  R.  464,  2B.^C.  257);  but 
which,  on  account  of  their  magnitude  or  pernicious  example, 
deserve  the  most  public  animadversion.  Thus,  for  instance,  they 
have  granted  a  criminal  information  for  an  attempt  to  bribe  a 
privy  councillor  to  obtain  a  patent  of  an  office  under  govern- 
ment ;  R.  V.  Vaughan,  4  Bur,  2494 ;  for  an  attempt  to  bribe  at 
an  election  for  members  to  serve  in  Parliffment ;  R.  v.  Rohinsony 
1  W,BL  541 ;  /e. V.  Isherwood,  2Ld.Ken.  202;  R,x.Pitt,  1  WBt, 
380;  3  Bur,  1335;  for  bribing  persons,  either  by  money  or 
promises,  to  vote  at  elections  of  officers  of  corporations ;  R.  v. 
PlympUm,  2  L.  Raym,  1377  ;  for  attempting  to  bribe  jurymen  ; 
R.  v.  Young,  2  East,  14;  clerks  in  public  offices;  R,  v.  Beale^ 
1  East,  103  ;  and  the  like.  They  have  granted  a  criminal  infor- 
mation for  endeavouring  to  procure  the  appointment  of  certun 
persons  to  be  overseers  of  the  poor,  with  a  view  to  derive  a 
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private  advantage  to  the  party.  R,  v.  JoUiffe,  1  East,  154,  n. 
Where  a  music  master,  in  consideration  of  a  sum  of  money,  as- 
signed over  his  female  apprentice  to  a  gentleman,  under  pretence 
of  her  receiving  lessons  from  him  in  music,  but  really  for  the 
purposes  of  prostitution,  the  court  upon  application  granted 
a  criminal  information  against  the  gentleman,  the  music  master, 
and  the  attorney  who  drew  the  assignment  R^  v.  Dektval, 
3  Bur.  1484,  1  W.  Bl.  410,  439.  They  will  grant  a  criminal  in- 
formation also,  for  libels  reflecting  on  the  conduct  of  private 
individuals,  if  attended  with  circumstances  of  aggravation  ,*  see 
R.  V.  Bei^ld,  2  Bur.  980.  R.  v.  MUes,  1  Doug.  283.  R.  v.  Has* 
well,  Id.  387.  R.  v.  Staples^  Andr.  228  ;  and  for  libels  reflecting 
on  the  conduct  of  magistrates  in  the  execution  of  their  duties,  see 
R.  V.  Watte,  1  WiU.  22,  of  members  of  Parliament  in  the  execu- 
tion of  their  dutiesin  Parliament,  see  R.  v.  Haswell,  1  Doug.  387, 
of  persons  high  in  office  under  government  in  the  execution  of 
their  several  duties,  of  a  public  body.  R.  v.  Williams,  5  B.  8fA. 
595,  and  the  like.  See  1  Mod.  400.  Lofft,  148.  1  W.  Bl  294. 
Where  an  order  was  made  by  a  corporation,  and  entered  on 
their  books,  stating  that  J.  S.  (against  whom  a  jury  had  given  a 
verdict  with  large  damages  in  an  action  for  a  malicious  prose- 
cution for  perjury,  which  verdict  had  been  confirmed  in  the 
oourt  of  Common  Pleas)  was  actuated  by  motives  of  public  jus- 
tice, &c.,  in  preferring  the  indictment,  the  court,  deeming  the 
order  to  be  a  libel  reflecting  upon  the  administration  of  justice, 
upon  application  granted  a  criminal  information  against  the 
parties  concerned  in  making  it  R.  v.  Watson,  2  T.  R.  199.  So, 
where  a  defendant  in  an  information,  immediately  before  the 
trial,  distributed  handbills  in  the  assize  town,  vindicating  his 
own  conduct  and  reflecting  on  that  of  the  prosecutor ;  the  court, 
considering  the  handbills  to  have  been  distributed  by  the  defend- 
ant for  the  purpose  of  influencing  the  jury  in  his  favour  at  the 
trial,  granted  a  criminal  information  against  him.  R.  v.  JoUiffe, 
^T.R.  285.  So,  the  court  granted  a  criminal  information 
agunst  a  person  for  publishing  the  proceedings  before  a  coroner, 
with  comments,  previously  to  the  trial,  although  the  statement 
was  correct  and  no  malicious  motive  shewn ;  for  such  publica- 
tions have  a  tendency  improperly  to  influence  the  public  mind, 
and  particularly  the  jury  by  whom  the  cause  is  afterwards  to 
be  tried.  R.  v.  Fleet,  IB.SfA.  379.  See  R.  v.  Wright,  8  T.  R.  293. 
So,  an  information  has  been  granted  for  publishing  an  invective 
against  judges  and  juries,  with  a  view  to  bring  into  suspicion  and 
contempt  the  administration  of  justice;  R.v,  White,  1  Camp.  359; 
and  it  is  an  ofience  for  which  an  information  will  be  granted,  to 
publish  a  blasphemous  libel,  /£.  v.  Carlisle,  ZB.SfA.  164,  or  an 
invective  upon  the  established  religion  of  the  country.  R,  v. 
Waddington,  IB.^C.  26.  R.  v.  Curl,  2  Sir.  789. 
The  court  will  grant  a  criminal  information  against  a  magis- 
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trate  for  any  illegal  act  committed  by  him  from  corrupt  or  vin- 
cUctiTe  motives ;  R,  v.  Brookty  2  T.  R.  190.  R,  y,  Holland,  1  T. 
R.  692.  R.Y. Harris,  3  Bur,  1716.  R.\.  Williams,  Id.  1317.  R. 
▼.  Cozens,  1  DougL  426.  See  Andr.  238,  272.  1  Sir.  21.  413. 
\Chitty,2\l.  2  Ld. Ken,  517,  Loft, 62,  1  }FiU,7,  lD,8fR. 
485 ;  but  not  where  he  appears  to  have  acted  from  ignorance  or 
mistake  merely,  R,  v.  Jackson,  1  T.  /{.  653.  R,  v.  Barker,  1  Eastj 
186.  R,  V.  £a^/e«,  5  ^tir.  1318.  R.  v.  Fielding,  2  Id,  719. 
B.V.  ^arroir,  3i}.^^.  432;  nor  will  they  grant  it  against  ju8« 
tices  acting  in  sessions,  except  on  very  flagrant  cases.  R,  v. 
Setrford,  1  W,  Bl,  432. 

So,  against  ministerial  officers,  for  any  act  of  oppression,  or 
for  any  illegal  act  committed  by  them  in  the  execution  of  their 
duties,  from  corrupt^  vindictive,  or  other  improper  motives, 
the  court  will  grant  a  criminal  information;  but  not  where 
they  act  from  ignorance  or  mistake  merely.  R,  v.  Friar,  I  Chit" 
tff  Rep.  702.  Thus,  informations  have  been  granted  against 
overseers  for  forcing  a  pauper  to  man^  another  pauper  then 
pregnant  with  a  bastard,  R,  v.  Tarrant,  4  Bur,  2106,  for  a  con- 
spiracy by  parish  officers  to  marry  persons  settled  in  different 
parishes,  R.  v.  Crompton,  Cold,  246.  R.  v.  Herbert,  2  Ld.  Ken, 
466,  and  for  procuring  one  to  marry  an  idiot,  chargeable  to  the 
parish;  R.y.  Winter,  1  Wils,A\',  but  the  court  have  now  re- 
solved to  refiise  informations  in  cases  like  these,  and  to  leave  the 
applicant  to  seek  his  remedy  by  indictment.  Cald,  247,  n,  (a). 
2  Nolan,  262.  The  court  have  granted  a  criminal  information 
against  a  person  for  refusing  to  take  upon  himself  the  office  of 
shoiff,  because  the  vacancy  of  the  office  occasioned  an  interrup- 
tion of  public  justice,  and  the  year  would  be  nearly  expired 
before  an  indictment  could  be  brought  to  trial.  R.  v.  Woodrow, 
2T.R.  731.   See  R.  ▼.  Grosvenor,  2  Str.  1193,  1  Wils,  18. 

The  court,  however,  will  not  in  general  grant  a  criminal  in- 
formation for  an  illegal  act  committed  by  a  person  under  a  bond 
fide  conviction  that  he  was  merely  exercising  a  legal  right; 
Rm  V.  Parkyns,  S  B.  ^  J.  668 ;  or  where  the  application  is 
made  against  a  poor  man  residing  at  a  distance,  to  whom  it 
would  be  very  inconvenient,  if  not  impossible,  to  shew  cause 
against  the  rule,  or  to  appear  afterwards  to  receive  judgment  if 
convicted.  See  R.  v.  Crompton,  Cald,  246,  Lofft,  155.  They  have 
refused  it,  also,  against  the  members  of  a  corporation,  for  a  mis- 
application of  the  corporation  funds,  it  being  rather  a  subject 
for  an  application  to  the  Court  of  Chancery.  R.  v.  Watson, 
2r.i2.199.  They  have  refused  it  for  the  misapplication  of 
money  collected  on  a  brief;  R.  v.  St,  Botolph,  1  fV,  BL  443  ; 
and  for  not  collecting  money  on  a  brief.  R,  v.  Ford,  2  Str, 
1130.  They  have  also  refused  to  grant  it,  where  it  appeared 
that  the  party  applying  had  suppressed  some  of  the  material 
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iacU  of  the  case,  and  misrepresented  others.  i{.¥.  WroughUmt 
3  Bur,  1683 ;  and  also  where  the  applicant  was  not  himself  free 
from  imputation.  Lofft,  314.  So,  where  an  application  for  a 
criminal  information  was  made  for  raising  great  sums  by  sub- 
scription, for  trading  purposes,  as  being  one  of  those  schemes 
denounced  by  staL  6  G.  1,  c.  18,  «.  18;  the  court  refused  to 
grant  it,  as  the  statute  had  not  been  acted  upon  for  a  great 
length  of  time,  and  was  now  sought  to  be  enforced  by  a  private 
relator,  who  seemed  not  to  have  been  deluded  by  the  project, 
but  to  have  subscribed  with  a  view  to  an  application  to  the 
court  JLv.Dodd,  9  East,  516,  SeeR,y.lVebb,  14  East,  406. 
So,  the  court  refused  an  information  for  sending  a  challenge, 
when  it  appeared  that  the  party  applying  had  previously  written 
letters  to  die  other,  provoking  him  to  fight ;  but  the  court  said, 
that  if  both  parties  had  applied  for  informations,  they  would 
have  granted  them.  R.  v.  Uankey,  1  Bur,  316.  So,  an  infor- 
mation has  been  refused,  where  the  application  was  made  by 
notorious  gamesters  against  other  gamesters,  for  a  conspiracy  to 
cheat  them  at  a  race.  R.  v.  Peachy  1  Bur,  548.  Even  in  cases 
which  would  warrant  an  information,  if  the  court  think  that  it 
will  be  sufficient  punishment  for  the  defendant  to  pay  the  costs 
already  incurred  by  the  prosecutor,  they  will  dischai^  the  rule 
niii  upon  those  terms,  if  acceded  to  by  the  defendant  R,  v. 
Morgan,  1  DougU  314.  R,\,  Cozens,  Id,  426.  See  Harrison*s 
Dig.  404—407. 

When  and  how  to  be  moved  for,  ^c] — The  application  is  for  a 
rule  to  shew  cause  why  a  criminal  information  should  not  be 
filed  against  the  party  complained  of,  and  must  be  founded  upon 
an  afiidavit,  disclosing  all  the  material  facts  of  the  case.  If  the 
court  grant  the  rule  nisi,  it  is  afterwards,  upon  shewing  cause, 
discharged  or  made  absolute,  as  in  ordinary  cases.  It  may  be 
necessary  ro  mention  that  the  motion  must  be  made  by  a  barris- 
ter or  Serjeant;  the  court  will  not  entertain  the  application  if 
made  by  a  private  individuaL  1  Chit.  Rep.  602. 

The  appUcation  must  be  made  within  a  reasonable  time,  or 
the  delay  must  be  satisfactorily  accounted  for.  The  only  excep- 
tion to  diis  is,  the  case  of  bribery  at  parliamentary  elections,  a 
criminal  information  for  which  cannot  be  moved  for  until  after 
the  two  years  have  elapsed,  within  which  an  action  may  be 
brought  for  the  penalties.  See  R.  v.  Robinson,  1  W.  Bl.  541.  If 
the  application  be  made  against  a  magistrate  for  any  thing  done 
by  him  in  the  execution  of  his  office,  if  the  offence  were  com- 
mitted in  vacation,  the  motion  must  be  made  in  the  next  term, 
if  it  be  an  issuable  term,  or  in  the  second  term,  if  the  first  be  not 
an  issuable  term ;  see  R,  v.  Harries,  13  East,  270.  R.  v.  Bishop, 
b  B.8f  A.6\2\  but  if  the  offence  were  committed  in  term  time, 
the  application  may  be  made  either  in  that  term,  or  it  should 
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seem  in  the  next,  partkalarly  if  there  be  not  a  sofBdeiit  mimber 
of  days  remaining  of  the  first  term  to  allow  a  reasonable  time 
for  the  prosecutor  to  obtain  his  rule  nut,  and  for  the  defendant 
to  shew  cause  against  iL     The  application  against  a  magistrate, 
if  made  in  the  same  term  in  which  the  oflence  was  omnmitted,  is 
allowed  to  be  made  at  the  latter  end  of  the  tenn ;  R.  ▼.  Smiihf 
7  T.  A.  80 ;   if  made  in  another  term,  or  if  the  oflTenoe  were 
committed  in  vacation,  it  must  be  made  so  early  in  the  term  aa 
to  affi>rd  sufficient  time  for  him  to  shew  cause  against  it  during 
the   same   term.   R.  v.  Marshall,  13  East,  322.     7  I*.  JL  80. 
Before  the  court  entertain  an  application  for  a  criminal  informa- 
tion against  a  magistrate,  for  conincting  without  haying  sum- 
moned, the  party,  the  conviction  must  be  removed.  R.  v.  Heher^ 
2  Str.  915.     They  have  refused  an  information  against  a  dergy- 
man  for  peijury  upon  his  admisaon  to  his  living,  until  after  he 
was  convicted  of  the  simony.  jR.  v.  Leans,  1  Str.  70.    Nor  will 
they  grant  an  information  for  an  attempt  to  suborn  witnesses  in 
a  dvil  suit,  while  the  action  is  pending,  except  in  very  dear 
cases.     R.  v.  Phillips,  Hardw.  241. 

The  affidavit  upon  which  the  application  is  made  must  dis- 
dose  all  the  material  focts  of  the  case ;  if  a  material  lact  be 
suppressed  or  misrepresented,  the  court,  we  have  seen,  will  dis- 
chaige  the  rule,  very  probably  with  costs.    Also,  as  die  eonrt  in 
these  cases  are  in  a  manner  substituted  for  a  grand  jury,  they 
will  in  general  expect  that  the  focts  so  disclosed  shall  amount  to 
such  evidence  as  would  satisfy  a  grand  jury,  if  an  indictment 
were  preferred  for  Uie  offence.    R.  v.  WUlett^  6  T.  R.  294.     JL 
V.  WUUamson,  ^  B.  Sf  A.  583.     If  the   subject  of  the  appHca- 
tion  be  a  libel  upon  an  individual,  charging  him  with  a  parti- 
cular offence,  the  court  always  require  the  prosecutor  to  deny 
the  charge  upon  oath,  before  they  will  grant  the  information ; 
JL  V.  Miles,  1  Doug.  283, 284.  387;  but  if  the  charge  be  gene- 
ral, or  be  against  a  public  body  of  men,   J2.  v.  Williams,  5  B, 
S^A.  595,  \D.8fR.  297,  or  if  it  relate  to  any  thing  said  or 
supposed  to  have  been  said  by  tlye  prosecutor  in  Parliament  as  a 
member,  R.  v.  Miles,  1  Doug.  387,  it  is  otherwise.     So,  where 
a  criminal  information  was  applied  for  against  a  magistrate,  for 
improperly  convicting  a  person,  the  court  refused  to  grant  it, 
unless  the  party  compUiining  would  make  an  exculpatory  af- 
fidavit denying  the  charge.    R.  v.  Webster,  S  T.  R.  388.     The 
affidavit  upon  which  the  rule  nisi  is  moved  for,  must  not  be  in- 
tituled in  any  cause;  JR.  v.  Harrison,  6  7*.  IL  60 ;   B.  v.  Robm^ 
son.  Id.  642 ;  the  affidavits,  upon  shewing  cause,  are  intituled. 
The  King  v.  The  ffarty  complained  of.    R.  v.  Innes,  1  Str.  704« 
See  R.  V.  Cole,  6  T.  R  642.     It  may  be  necessary  also  to  men- 
tion, that  if  it  be  intended  to  file  a  joint  information  against 
several  persons,  the  application  should  be  jmnt  against  all  in  the 
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first  instance ;  for,  where  dittmct  rules  were  obtained  against  five 
persons  severally,  and  one  information  thereupon  filed  against 
them  jointly,  the  court,  upon  application,  set  aside  the  proceed- 
ings. R,  V.  Haydertf  3  Bur,  1270. 

Form  of  it] — The  form  of  an  iofonnation  filed  by  the  master 
of  the  Crown  Office,  is  thus  : — 

«  TrinUy  Term,  1  W.  4. 

"  Middlesex: — Beit  remembered,  that  Edmund  Henry  Lush" 
ington,  Esq.,  coroner  and  attorney  cjf  our  lord  the  now  King,  in 
the  court  of  our  lord  the  King,  before  the  King  himself,  who  pro- 
secuies  for  our  said  lord  the  King  in  this  behalf,  in  his  proper 
person  cotnes  here  into  the  court  of  our  said  lord  the  King,  before 
the  King  himself,  at  Westminster,  on  [Monday  next  after  eight 
days  of  the  Holy  Trinity,  in  this  same  term,]  and  for  our  said 
lord  the  King  gives  the  court  here  to  understand  and  be  informed, 
that,"  &c.,  so  proceeding  to  state  the  facts  and  circumstances 
constituting  the  offence,  with  the  same  certainty  and  precision  as 
in  an  indictment,  and  in  the  same  form  and  according  to  the 
same  rules,  {see  B.  v.  Wilkes,  4  Bur.  2556  R.  v.  Knight,  1  Salk. 
375),  excepting  that  in  introducing  averments,  instead  of  the 
words,  **  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  da. 
Jurther.' present,"  are  used  the  words  "  and  the  said  coroner  and 
attorney  of  our  said  lord  the  King^  who  prosecutes  as  aforesaid, 
further  gives  the  court  here  to  understand  and  be  if  formed,  that," 
&c.     The  conclusion  is  the  same  as  in  an  indictment. 

The  second  and  subsequent  counts  commence  thus :  **  Jnd 
the  said  coroner  and  attorney  of  our  said  lord  the  King,  who  pro- 
secutes as  aforesaid,  farther  gives  the  court  here  to  understand 
and  be  informed,  that,"  &c.,  so  proceeding  to  state  the  offence, 
and  concluding  as  in  an  indictment.  And  to  the  conclusion  of 
the  last  count  are  added  these  words :  "  And  therefore  the  said 
coroner  and  attorney  of  our  said  lord  the  King  prayeth  the  con- 
sideration of  the  court  here  in  the  premises,  and  that  due  process 
of  law  may  be  awarded  against  him  the  said  J.  S.  in  this  behalf, 
to  make  him  answer  to  our  said  lord  the  King  touching  and  con- 
cerning the  premises  aforesaid." 

How  filed,  SfC."]  After  the  court  have  made  the  rule  absolute, 
the  information  may  be  filed  at  the  Crown  Office,  King's  Bench 
Walk,  Temple,  upon  the  prosecutor's  entering  into  the  usual  re- 
cognizances for  costs.  Formerly,  the  master  of  the  Crown  Office 
had  the  power  of  filing  informations  without  any  control ;  and 
being  filed  in  the  name  of  the  King,  they  subjected  the  prose- 
cutor to  no  costs,  however  groundless  they  turned  out  to  be  at 
the  trial.  But  some  abuses  of  this  power,  previously  to  the  Re- 
volution, caused  it  shortly  afterwards  to  be  enacted,  by  stat.  4^5 
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W.  4*  M,  c.  18,  that  the  master  of  the  Crown  Office  should  not 
thereafter  file  any  information  without  express  direction  fix>m  the 
Court  of  King's  Bench ;  and  that  every  prosecutor,  permitted  to 
promote  such  informatioui  should  give  security  by  a  recognizance 
of  20/.  conditioned  to  prosecute  the  same  with  effect;  and  to  pay 
coats  to  the  defendant,  in  case  he  be  acquitted  thereon,  unless  the 
judge  who  tries  the  information  certify  that  there  was  reasonable 
cause  for  filing  it;  and,  at  all  events,  to  pay  costs  unless  the  in- 
formation shall  be  tried  within  a  year  after  issue  joined.  The 
defendant,  however,  upon  his  acquittal^  is  not  entitled  to  any 
costs  beyond  the  extent  of  this  recognizance.  R,  v.  Fleetwood^  2 
T.  R,  145.   See  K  Brooke,  2T,IL  190. 

In  what  cases  quashed] — The  court  will  very  seldom  quash  an 
information  filed  by  the  master  of  the  Crown  Office ;  indeed,  in 
some  of  the  books  it  is  laid  down  that  they  will  not  quash  it  in 
any  case.  See R,v.  Nixon,  1  Stn  185.  R. y.  Fountain,  1  Sid,  152. 
They  have,  however,  interfered  in  this  manner,  in  a  very  few 
cases,  under  particular  circumstances.  See  22.  v.  Roper,  2  Str. 
1072.  R.  V.  Williams,  1  Bur.  385.  If  quashed  on  the  motion  of 
the  plaintiff,  it  must  be  upon  payment  of  costs,  at  least  to  the 
extent  of  the  recognizance.  Where  a  criminal  information  had 
been  granted,  and  the  attorney-general  afterwards,  for  the  same 
cause,  filed  an  information  ex  officio,  the  court  stayed  the  former 
until  further  order.  R,  v.  Alexander,  MS,  E,  T,  1830. 
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« 
Sect.  1. 

Order,  and  Time  of  Pleading. 

THE  Stat.  4  itf.  c.  16,  «.  4,  5,  which  in  civil  cases  allows  a  de< 
fendant  by  leave  of  the  court  to  plead  several  matters,  contains  a 
proviso  that  nothing  therein  shall  extend  to  any  indictment  or 
presentment  of  treason,  felony,  or  murder,  or  any,  other  matter, 
or  to  any  action  upon  a  penal  statute.  Criminal  proceedings, 
therefore,  remain  under  the  same  restriction  which  existed  as  to 
all  matters  at  common  law,  and  no  more  than  one  plea  can  be 
put  in  in  answer  to  any  indictment  or  criminal  information.  In 
felonies,  however,  if  the  defendant  plead  in  abatement  or  in  bar, 
he  may  at  the  same  time,  or  afterwards  if  the  plea  be  adjudged 
against  him,  plead  over  to  the  felony. 

When  brought  to  the  bar  and  arraigned,  the  prisoner  either 
confessCiS  the  charge,  stands  mute  of  malice,  or  does  not  answer 
directly  to  the  charge,  which  may  be  entered  as  a  plea  of  not 
guilty,  7  SfS  G.  4,c.  28,  s,  2,  or  pleads — to  the  jurisdiction,  or 
in  abatement — or  demurs — or  pleads  specially  in  bar — or  general- 
ly, that  he  is  not  guilty.  In  addition  to  these  several  modes  of 
pleadings,  there  were  formerly  what  were  called  declinatory  pleas, 
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the  plea  of  sanctuary,  apd  the  plea  of  clergy.  The  privilege  of 
sanctuary  was  abolished  by  stat  2lJae.  1,  c.  28,  and  the  plea  of 
clergy  was  disused,  because  it  was  more  advantageous  for  the 
prisoner  to  pray  clergy  after,  than  to  plead  it  before  his  convic- 
tion. To  the  prayer  of  clergy,  in  certain  cases,  the  crown  might 
counterplead.  But,  now,  the  benefit  of  clergy  is  abolished,  (7  G.  4, 
e.  28,  4.6),  and  the  plea,  and  prayer,  and  counterplea  of  clergy, 
are  dierefore  no  longer  in  use. 

When  the  defendant  has  any  special  matter  to  plead  in  abate- 
ment or  in  bar,  or  if  the  indictment  be  demurrable,  he  should 
plead  it,  or  demyr  at  the  time  of  arraignment  before  the  plea  of 
not  guilty.  See  R.  v.  Banket^  2  Smith,  620.  Where  a  defendant, 
prosecuted  in  the  court  of  King's  Bench  for  any  misdemeanor, 
by  information  or  indictment  there  found  or  removed  into  that 
court,  appears  in  court  in  term  time  in  person  to  answer  the  in- 
dictment or  information,  he  cannot  imparl  to  a  following  term, 
but  must  plead  or  demur  thereto,  within  four  days  from  the  time 
of  his  appearance ;  and  in  default  of  his  pleading  or  demurring 
within  four  days,  judgment  may  be  entered  against  him  for  want 
of  a  plea:  if  he  appear  to  the  indictment  by  attorney,  he  can- 
not imparl  to  the  following  term,  but  may  forthwith  be  ruled  to 
plead;  and  a  plea  or  demurrer  may  be  enforced,  or  judgment 
by  de&ult  entered  thereupon,  in  the  same  manner  as,  before  the 
pasdng  of  the  act,  might  have  been  done  had  the  defendant  ap- 
peared by  his  attorney  in  the  preceding  term.  1  G.  4,  c.  4,  «.  1. 
But  the  court  or  a  judge  may,  on  sufficient  cause,  allow  further 
time  to  plead  or  demur.  1  Cr.  4,  c.  4,  «.  2. 

At  conmion  law,  a  defendant  indicted  for  a  misdemeanor  might, 
after  plea,  traverse  the  indictment  to  the  next  session  or  assizes. 
Bat  now,  in  all  cases,  (except  for  the  non- repair  of  bridges  or 
highways,  1  G,  4,  c.  4,  s.  10),  if  the  defendant  have  been  in  cus- 
tody, or  on  bail,  twenty  days  at  the  least,  upon  the  »ame  charge, 
he  must,  upon  the  finding  of  the  indictment,  plead  and  try  in- 
etanter;  1  G.  4,  c.4,  s.  3;  and  if  the  indictment  be  found  at  a  for- 
mer session  or  assizes,  and  the  defendant  be  in  custody,  or  on  bail 
for  the  same  ofience,  or  receive  notice  of  the  indictment  twenty 
days  before  any  subsequent  session  or  assizes,  he  must,  at  such  sub- 
sequent session  or  assizes,  plead  and  try.  1  6.  4,  c.  4,  s,  5.  But  the 
court  may  allow  the  defendant  further  time  to  plead.  1 G,  4,  c.  4,  &  7. 


Sect.  2. 

Flea  to  the  Jurisdiction. 

Where  an  indictment  is  taken  before  a  court  that  hath  no 
cognizance  of  the  o£fence,  the  defendant  may  plead  to  the  juris- 
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diction,  without  answering  at  all  to  the  crime  alleged;  2  Hate, 
286;  as,  if  a  man  be  indicted  for  treason  at  the  quarter  sesaionSy 
or  for  a  rape  at  the  sheriflTs  tourn,  or  the  like ;  lb. ;  or  if  another 
court  have  exclusive  jurisdiction  of  the  offence. 

But  although  the  defendant  may  plead  to  the  jurisdiction  in 
such  a  case,  there  are  but  few  instances  in  which  he  is  obliged 
to  have  recourse  to  such  a  plea.     If  the  offence  were  committed 
out  of  the  jurisdiction  of  the  court,  the  defendant  may  take  ad- 
vantage of  this  matter  under  the  general  issue ;  tee  R.  v.  Johnsottg 
6  East,  583 ;  or  if  the  objection  appear  upon  the  face  of  the  re- 
cord, he  may  demur,  or  (it  should  seem)  move  in  arrest  of  judge- 
ment, or  bring  a  writ  of  error.    See  R.  v.  Hewitt,  R.S^R,  158. 
If,  on  the  other  hand,  the  offence  were  committed  within  the 
jurisdiction  of  the  court,  but  the  court  have  not  cognizance  of  it, 
(which  can  occur  only  in  the  case  of  indictments  in  inferior  courts, 
such  as  the  court  of  quarter  sessions),  the  defendant  may  have 
advantage  of  it  upon  general  demurrer;  R,  v.  Fearrdetf,  IT.R, 
SI 6;  or  the  Court  of  King's  Bench,  upon  the  indictment  bein^ 
removed  by  certiorari,  will  quash  it;  R,  v.  Sainton,  2  Str.  1088; 
or  the  court,  where  the  indictment  is  preferred,  will  in  general 
give  the  defendant  advantage  of  the  objection,  at  the  trial,  under 
the  general  issue.     As  pleas  to  the  jurisdiction,  therefore,  seldom 
occur,  it  is  not  necessary  to  treat  of  them  here,  at  any  length. 
The  form  of  them  is  thus: — 

**And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court 
here,  and  having  heard  the  said  indictment  read,  saith  that  the 
court  of  our  lord  the  King  here  ought  not  to  take  cognizance  of 
the  [trespass  and  assault]  in  the  said  indictment  above  spedfied; 
because,  protesting  that  he  is  not  guilty  of  the  same,  neverthelees 
the  said  J.  S,  saith,  that "  [&c.  so  proceeding  to  state  the  matter 
of  the  plea.  See  the  precedents,  1  Went.  10.  18.  4  Went.  63. 
Conclude  thus :]  **  And  this  he  the  said  /.  S.  is  ready  to  verify  ; 
wherefore  he  prays  judgment  if  the  said  court  of  our  lord  the  King 
now  here  will  or  ought  to  take  cognizance  of  the  indictment  <rfore- 
saidf  and  that  by  the  court  here  he  may  be  distnissed  and  dis- 
charged, ^c.**  Then  add  profert  of  any  letters  patent  which 
may  have  been  set  forth  in  the  plea.  The  form  is  the  same  in 
the  King's  Bench,  excepting  that  the  court  is  described  as  **  the 
court  of  our  said  lord  the  King  before  the  King  himself  here  ;" 
and,  in  the  case  of  informations,  the  words,  "having  heard  the 
said  indictment  read,"  are  omitted.  The  plea  must  be  veriBed 
by  affidavit. 

The  form  of  the  replication  to  this  plea  is  thus:  "And here- 
upon J.  N.,"  (the  clerk  of  the  peace  or  clerk  of  arraigns),  **toho 
prosecutes  for  our  said  lord  the  King  in  this  behalf,  says,  that 
notwithstanding  any  thing  by  the  said  J,  S.  above  in  pleading 
alleged,  this  court  ought  not  to  be  precluded  from  taking  cog- 
nizance of  the  indictment  aforesaid  t  because  he  says,  that"  [&c. 


PUa  in  Abatement  75 

stattng  the  matter  of  the  replication].  "  And  this  he  the  said 
J.  N.  prays  may  be  inquired  of  by  the  country ^  SfcJ*  Or  if  it 
ooadude  with  a  verification,  then  thus :  "  And  this  he  the  said 
J.  K,  is  ready  to  verify;  whertfore  he  prays  judgment,  and  that 
Uke  said  /.  S.  may  answer  to  the  said  indictment"  Where  the 
plea  is  pleaded  in  the  court  of  King's  Bench,  the  replication  is 
in  the  name  of  the  master  of  the  Crown  Office,  in  the  case  of  an 
indictment  or  of  an  information  filed  by  him ;  or  in  the  name  of 
the  attorney-general,  in  the  case  of  informations  ex  officio.  See 
postf  Sect,  5  of  this  Chapter. 


Sect.  3. 

Plea  in  Abatement.   , 

If  the  indictment  assign  to  the  defendant  no  Christian  name, 
or  a  wrong  one,  no  surname  or  a  wrong  one,  or  no  addition  or  a 
wxoBg  one,  he  can  only  object  to  this  matter  by  plea  in  abate- 
ment, ante,p.  26 ;  for  although  formerly,  if  no  addition  were  given, 
the  court  would  perhaps  have  quashed  the  indictment,  see  ILy. 
Thomas,  3  D.  if  R.  621,  an  application  for  that  purpose  would 
not  now,  since  the  raceni  statute,  7  G.  4,  c.  64,  s.  9,  be  entertained. 
Misnomer  was  the  only  case  in  which,  before  the  late  statute, 
a  plea  of  abatement  was  at  all  usual  in  practice,  and  the  modern 
enactment,  although  it  has  not  abrogated  the  rule  of  law  which 
leqohres  that  the  defendant  should  be  described  by  his  Christian 
and  surname,  and  has  not  repealed  the  statute  of  additions,  has 
entirely  superseded  every  advantage  formerly  derived  from  that 
form  of  plea.    The  following  is  the  form  of  a  plea  of  misnomer  :-^ 

**And  James  Long,  who  is  indicted  by  the  name  of  George 
Long,  in  his  own  proper  person  cometh  into  court  here,  and  having 
heard  the  said  indictment  readf  saith,  thai  he  was  baptized  by 
the  name  of  James,  to  wit,  at  the  parish  (foresaid,  in  the  county 
aforesaid,  and  by  the  Christian  name  of  James  hath  always  since 
his  baptism  hitherto  been  calUd  or  known;  without  this,  that  he 
the  said  James  Long  now  is  or  at  any  time  hitherto  hath  been 
called  or  known  by  the  Christian  name  of  George,  as  by  the  said 
indictment  is  supposed :  and  this  he  tlte  said  James  Long  is  ready 
to  verify:  wherrfore  he prayetli Judgment  of  the  said  indictment, 
and  that  the  same  may  be  quashed,  Sfc."  See  R.  v.  Shakespeare, 
10  East,  87.  This  plea  should  be  engrossed  on  parchment  or 
paper,  although  it  is  said  to  have  been  decided  that  it  may  be 
pleaded  ore  tenus.  R.  v.  Dean,  2  Leach,  535.  Annexed  to  it  must 
be  an  affidavit*  {R.  v.  Grainger,  3  Bur.  1617),  intituled  in  the 

court  and  cause,  to  this  effect :  "  James  Long,  of ,  the 

defendant  in  this  prosecution,  maketh  oath  and  saith,  that  the  plea 
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hereunto  amtexed  is  true  in  substance  and  tnatter  of  fact,"  It 
may  be  necessary  to  mention  that,  although  usual,  it  is  not  essen- 
tial that  the  plea  should  state  that  the  defendant  was  baptized  by 
such  a  name,  saying  that  it  b  his  name,  and  by  that  name  he 
was  always  called  and  known,  is  suffident  Walden  v.  Holnum^ 
6  Mod,  116,  1  SdUc.  6.  Read^.  MaUeur,  Hardw.  286.  Com.  Dig. 
Abatement,  (F  17).  The  court  will  not  upon  motion  quash  a  bad 
plea  in  abatement  IL  v.  Cooke,  2  B.  4"  C.  6 1 8.  A  plea  of  misno- 
mer of  surname  may  be  easily  framed  from  the  above.  See  a  pre- 
cedent,  Cr.  Cir.  C.  46.  See  also  a  precedent  of  a  plea  ofnoaddi- 
tion  of  degree  or  mystery  ;  Cr.  Cir.  C.  393  ;  false  addition  of  place 
of  residence.  1  Went.  36. 

The  replication  to  this  plea  is  in  form  thus:  " and  hereupon 
J.  N."  (the  clerk  of  the  peace  or  clerk  of  the  arraigns),  "  who 
prosecutes  for  our  said  lord  the  King  in  this  behalf,  saUh,  that  the 
said  indictment,  by  reason  of  any  thing  by  the  said  James  Long 
in  his  said  plea  above  alleged,  ought  not  to  be  quashed;  because 
he  saith,  that  the  said  James  Long,  long  before,  and  at  the  time  of 
the  preferring  of  the  said  indictment,  was,  and  still  is,  known  as 
well  by  the  name  of  George  Long  as  by  the  name  of  James  Long, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid:  and  this 
he  the  said  J.  N.  prays  may  be  inquired  of  by  the  country,  SfC. 
Instead  of  replying,  the  prosecutor  may,  if  the  grand  jury  be  still 
sitting,  alter  the  indictment,  by  substituting  the  name  by  which 
the  defendant  has  pleaded  for  the  name  in  the  indictment,  and 
have  it  preferred  again  and  found,  and  the  defendant  again 
arraigned  upon  it ;  in  which  case,  he  will  be  estopped  by  his 
plea  in  abatement  from  again  pleading  a  misnomer.  This  was 
formerly  the  practice ;  but  a  more  effectual  remedy  is  provided 
by  the  stat.  7  Geo.  4,  c.  64,  *.  19,  which  provides,  that  no  indict- 
ment or  information  shall  be  abated  by  reason  of  any  dilatory 
plea  of  misnomer,  or  of  want  of  addition,  or  of  wrong  addition  of 
the  party  offering  such  plea,  if  the  court  shall  be  satisfied,  by 
affidavit  or  otherwise,  of  the  truth  of  such  plea ;  but,  in  such  case, 
the  court  shall  forthwith  cause  the  indictment  or  information  to 
be  amended  according  to  the  truth,  an^  call  upon  the  party  to 
plead  thereto,  and  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded. 

This  issue  is  generally  proved  thus :  the  defendant  ^ves  in 
evidence  his  certificate  of  baptism,  with  evidence  of  identity,  or 
proves  by  parol  evidence  that  he  has  always  been  called  James 
and  not  George ;  and  the  prosecutor,  on  the  other  hand,  proves 
that  upon  some  occasion  he  has  assumed  the  name  of  Geoige,  or 
that  he  has  usually  gone  by  that  name.  But  it  may  be  ques- 
tioned, perhaps,  whether  the  proof  of  this  issue  be  not  entirely 
on  the  prosecutor.  It  is  said,  indeed,  to  have  been  decided,  that, 
if  a  defendant  allege  in  his  plea,  that  he  was  baptized  by  a  cer- 
tain name,  he  will  be  held  to  strict  proof  of  that  fiict;  1  Camp* 
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479. 1  Ph.  Ev.  220 ;  but  this  is  a  mistake ;  for  even  supposing 
the  proof  of  the  issue  to  be  upon  the  defendant,  he  cannot  be 
called  upon  to  prove  the  inducement  to  his  traverse,  which  is  nei- 
ther traversable  nor  traversed  by  the  prosecutor. 

The  judgment  for  the  King  upon  a  plea  of  abatement  in  misde- 
meanors is  final ;  in  treason  and  felony,  that  the  defendant  do 
answer  over.  JL  v.  Gibson,  8  East,  110.  The  judgment  for  the 
defendant  was  formerly  that  the  indictment  be  quashed,  but  now 
the  indictment  may  be  amended,  and  the  defendant  called  to 
plead  thereto  as  if  no  such  dilatory  plea  had  been  pleaded. 
^nte,  p.  76. 


Sect.  4. 

Demurrer. 

Demurrers  in  criminal  eases  have  hitherto  seldom  occurred 
in  practice  ;  because,  before  the  late  statute,  7  G.  4,  c.  64,  s.  20, 
31,  the  defendant  might  have  had  the  same  advantage  upon 
the  plea  of  not  guilty,  or  by  motion  in  arrest  of  judgment,  diat 
^e  could  have  bad  upon  demurrer.  But  that  statute  has  made 
a  most  material  alteration  in  the  law  in  this  respect,  by  enacting, 
{s,  20),  "  that  no  judgment  upon  any  indictment  or  information 
for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry, 
or  by  confession,  de&ult,  or  otherwise,  shall  be  stayed  or  re- 
versed for  want  of  the  averment  of  any  matter  unnecessary  to  be 
proved,  nor  for  the  omission  of  die  words  *  as  appears  by  the 
'ecord,'  or  of  the  words  '  with  force  and  arms,'  or  of  the  words 
'against  the  peace,'  nor  for  the  insertion  of  tbe  words  *  against 
the  form  of  the  statute,'  instead  of  the  words  '  against  tbe  form 
(rf'the  statutes,'  or  vice  versd;  nor  for  that  any  person  or  persons 
mentioned  in  the  indictment  or  information  is  or  are  designated 
hy  &  name  of  office  or  other  descriptive  appellation  instead  of 
his,  her, or  their  proper  name  or  names;  nor  for  omitting  to  state 
the  time  at  which  the  ofifence  was  committed,  in  any  case  where 
)ime  is  not  of  the  essence  of  the  offence;  nor  for  stating  the  time 
imperfectly;  nor  for  stating  the  offence  to  have  been  committed 
on  a  day  subsequent  to  the  finding  of  the  indictment  or  exhibit- 
mg  the  information,  or  on  an  impossible  day,  or  on  a  day  that 
i^er  happened ;  nor  for  want  of  a  proper  or  perfect  venue, 
where  the  court  shall  appear  by  the  indictment  or  information  to 
have  had  jurisdiction  over  the  offence ;"  Bfid  {s.  21),  "that  where 
the  offence  charged  has  been  created  by  any  statute,  or  sub- 
jected to  a  greater  degree  of  punishment,  or  excluded  from  the 
^tiefit  of  clergy  by  any  statute,  the  indictment  or  information 
shall,  after  verdict,  be  held  sufficient  to  warrant  the  punishment 
prescribed  by  the  statute,  if  it  describe  the  ofifence  in  the  words- 
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of  the  statute."  It  is  observable  that  this  enactment  applies- only 
to  felonies  and  misdemeanors,  whether  prosecuted  by  indictment 
or  information,  and  that  it  does  not  extend  to  informations  in 
the  crown  office,  other  than  for  misdemeanor,  or  to  coroners'  in* 
quisitions ;  and  that  these  objections,  in  cases  to  which  the  act 
applies,  win  no  longer  be  available  either  in  arrest  of  judgment, 
or  on  a  writ  of  error.  By  pleading  over,  therefore,  all  these  ob* 
jections  are  waived.  But  they  are,  it  would  seem,  still  equally 
fatal  if  taken  by  demurrer.  If  the  defendant  succeed  upon  de- 
murrer, the  judgment  is  not  stayed  or  reversed,  but,  on  the 
contrary,  is  given  in  his  favonr ;  and  the  words  "  whedier  after 
ver(Uct  or  outlawry,  or  by  confession,  default,  or  othertoUe"  do 
not  extend  the  meaning  of  the  clause  beyond  those  cases  in 
which  the  application  is  to  stay  or  reverse  the  judgment.  See  also 
R,  v.  Holland^  4  7".  £.  457.  The  following  are  forms  of  demur- 
rers and  joinders. 

Demurrer  to  an  Indictment  or  Information. 

"  And  ilie  said  J,  S.,  in  his  own  proper  person^  cometh  into 
court  here,  and  having  heard  the  said  indictment  [or  infeirmation\ 
read,saith,  that  the  said  indictment ,  [or  information^j  and  the  nuii-^ 
ters  therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law,  and  that  he  the  said 
J.  S,  is  not  bound  by  the  law  of  the  land  to  answer  the  same :  and 
'tfus  he  is  ready  to  verify.  Wherefore,  for  want  of  a  tt^gUnent  in- 
dictment, [or  information"],  in  this  behalf,  the  said  J,  S,  pray  a 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  tmd 
discharged  from  the  said  premises  in  the  said  indictment  [or  in* 
formationl  specified," 

Joinder, 

"  And  J,  N,,  who  prosecutes  for  our  said  lord  the  King  in  this 
behalf,  saith,  that  the  said  indictment,  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same  are  above  stated  and 
set  forth,  are  sufficient  in  law  to  compel  the  said  J,  S,  to  answer 
the  samel;  and  the  said  J.  N,,  who  prosecutes  as  aforesaid,  is 
ready  to  verify  and  prove  the  same,  as  the  court  here  shall  direct 
and  award.  Wherefore,  inasmuch  as  the  said  J,  S,  hath  not  an- 
swered to  the  said  indictment,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  J,  N.,  for  our  said  lord  the  King,  prays  judg- 
ment, and  that  ilte  said  J.  S,  may  be  convicted  of  the  premises  in 
the  said  indictment  specified,"  The  like  form,  mutatis  mutandis, 
may  be  adopted  in  the  case  of  informations,  and  of  in^ctments 
in  the  court  of  King's  Bench. 

Demurrer  to  a  Plea  in  Bar. 

"  And  J,  N,,  who  prosecutes  for  our  said  lord  the  King  in  thit 
pehalf,  as  to  the  said  plea  of  the  said  J,  S.  by  him  abote  pleadedf 
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mUkf  that  the  samet  and  the  matten  therein  eoiUahiedf  in  manner 
and  form  as  the  same  are  abooe  pleaded  and  set  forth,  are  not 
si^kient  in  law  to  ior  or  preclude  our  said  lord  the  King  from 
prosecuting  the  said  indictment  against  him  the  said  J.  S, ;  and 
that  oar  said  lord  the  King  is  not  bound  by  the  law  of  the  land  to 
answer  the  same :  and  this  he  the  said  /.  N,,  who  prosecutes  as 
efaresaidy  is  ready  to  verify.  Wherefore,  for  want  of  a  st^fficient 
piea  in  this  behalf,  he  the  said  /.  N.,  for  our  said  lord  the  King^ 
prays  judgment,  and  that  the  said  J.  S.  may  be  convicted  qf  the 
premises  in  the  said  indictment  spec^d,"  The  like  forms,  mu- 
tatis mutandis,  may  be  adopted  in  the  case  of  iDformadons,  and 
of  indictments  in  the  court  of  King's  Bench.  A  demurrer  to  a 
0ea  in  abatement  is  in  the  same  form,  except  that  it  concludes 
with  praying  "judgment,  and  that  the  said  indictment  may  be 
adjudged  good,  and  that  the  said  J.  S.  may  further  answer  there- 
to, SfC. 

Joinder. 

"  And  the  said  J.  S.  saith,  that  his  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  st{fficient  in  law 
to  bar  and  preclude  our  said  lord  the  King  from  prosecuting  the 
said  mdictment  against  him  the  said  J.  S. ;  and  the  said  J,  S.  is 
ready  to  verify  and  prove  the  same,  as  the  said  court  here  shall 
direct  and  award*  Wherefore,  inasmuch  as  the  said  J.  N.,for  our 
said  lord  the  King,  hath  not  answered  the  said  plea,  nor  hitherto 
in  any  manner  denied  the  same,  tlie  said  J.  S.  prays  judgment, 
and  that  by  the  court  here  he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  indictment  specified."  The 
joinder  is  the  same,  if  the  demurrer  be  to  a  plea  in  abatement, 
except  that  it  concludes  with  praying  "judgment,  and  tluU  the 
said  indictment  may  be  quashed,  Sfc." 

A  demurrer  upon  the  part  of  the  crown,  or  of  the  defendant, 
(provided  it  be  not  to  a  plea  in  abatement  .or  some  subsequent 
pleading  thereupon),  has  the  effect  of  laying  open  to  the  court, 
not  only  the  pleading  demurred  to,  but  the  entire  record,  for 
their  judgment  upon  it  as  to  the  matter  of  law ;  Hob.  56,  per 
Hobcert.  1  Sound.  285,  (n.  5) ;  and  if  two  or  more  of  the  pleadings 
be  bad  in  substance,  the  court  will  give  judgment  against  the 
party  who  committed  the  first  fault.  Thus,  for  instance,  if  the 
indictment  be  bad,  there  shall  be  judgment  for  the  defendant,  al- 
though the  bar  be  also  insufficient ;  Piggofs  case,  5  Co.  29  a. 
see  Arch.  PI.  8f  Ev.  319,  320;  or,  even  if  it  appear  upon  the 
face  of  the  record,  that  the  court  have  no  jurisdiction  of  the 
offence  charged  in  the  indictment,  the  defendant  may  take  ad- 
vantage of  this  matter  upon  the  demurrer.  R.  v.  Feamley, 
ir./K.316. 

The  judgment  for  the  defendant  upon  demurrer  is,  that  he  be 
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dismiised  and  discharged  from  the  pienUses.  The  judgment 
against  the  defendant  in  misdemeanors  is  the  same  as  upon  de- 
murrer in  civil  cases;  R.  v.  Taylor,  5  D.  4-  A.  422,  SB.^C.  502, 
612  ;  but  demurrers  in  felonies  have  hitiierto  been  of  such  rare 
occurrence,  that  it  is  doubtful  what  judgment  ought  to  be  pro- 
nounced agunst  the  defendant.  The  older  authorities  go  to 
shew  that  it  is  final;  see  2  Hawk.  c.  31,  c.  5 ;  but  by  some 
this  is  doubted  ;  and  it  is  said,  that  infavorem  viUe  the  defendant 
shall  plead  over  to  the  felony.  Id.  a.  6.  2  Hale,  225, 257.  4  BL 
Com.  334.  R.  v.  Taylor,  b  D.  8f  R.  422,  3  jB.  4*  C.  502,  612. 
jR.  V.  Giheon,  SEatt,  112. 

An  information  may  be  amended  after  demurrer ;  R.  v.  Hol- 
land, 4  T.  R.  457.  R.  v.  WUkes,  4  Bur.  2568  ;  but  an  indict- 
ment, which  is  a  finding  upon  the  oaths  of  the  grand  jury,  can 
only  be  amended  with  their  consent  before  they  are  discharged. 
2  Hawk.  c.  25,  s.  97, 98. 


Sect.  5. 

Special  Pleas  in  Bar, 

As  all  matter  of  excuse  and  justification  may  be  given  in  evi- 
dence under  the  general  issue,  a  special  plea  in  bar  seldom 
occurs  in  practice  ;  in  ieuct,  the  only  instance,  (with  the  excep- 
tion of  the  pleas  of  auterfois  acquit,  &c.,  which  shall  be  treated 
of  in  the  several  divisions  of  this  section),  in  which  a  special  plea 
in  bar  seems  requisite  in  criminal  cases,  is,  where  a  parish  or 
county  is  indicted  for  not  repairing  a  road  or  bridge,  &c.,  and 
wishes  to  throw  the  onus  of  repairing  upon  some  person  or  per- 
sons not  bound  of  common  right  to  repair  it ;  in  which  case 
they  must  plead  specially  the  liability  of  the  party  to  repair,  and 
the  reason  of  his  liability,  so  as  to  taike  the  case  out  of  the  com- 
mon law  rule,  that  every  highway  shall  be  repaired  by  the 
parish,  and  every  bridge  by  the  county  in  which  it  is  situate. 
See  precedents  0/  such  pleas,  post.  The  following  are  the  forms 
of  special  pleas  in  bar,  replications,  and  rejoinders. 

Special  Pleas, 

*'  Jnd  the  said  J.  S.,  in  his  own  proper  person,  cometh  into 
court  here,  and  having  heard  the  said  indictment  [or  informationi 
read,  saith,  that  our  said  lord  the  King  ought  not  further  to  pro- 
secute  the  said  indictment  against  him  the  said  J.  S. ;  because  he 
saith,  that,"  [&c.  so  proceeding  to  state  the  matter  of  the  plea ; 
and  concluding  thus :]  "  Jnd  this  he  the  said  J.  S.  is  ready  to 
verify:  wherefore  he  prays  judgment,  and  that  by  the  court  here 


Special  Pleas  in  Bar:  81 

he  may  be  dismissed  and  discharged  from  the  said  premises  tti  the 
said  indictment  above  specified." 

Replication, 

"  jtnd  hereupon  J.  N.,**  (the  clerk  of  the  peace,  or  clerk  of 
the  arraigxis)i  **  who  prosecutes  for  our  said  lord  the  King  in  this 
behalf f  says,  that  by  reason  of  any  thing  in  the  stud  j£ia  of  the 
said  J,  S.  above  pleaded  in  bixr  alleged,  our  said  lord  the  King 
ought  not  to  be  precluded  from  prosecuting  the  said  indictment 
against  the  said  J.  S, :  because  he  says  that,"  [&c.  so  proceeding 
to  state  the  matter  of  the  replication ;  and  concluding  thus :] 
**  And  thu  he  the  said  J.  JV.  prays  may  be  inquired  cf  by  the 
country"  Or  if  it  conclude  with  a  verification,  then  thus :  "  And 
this  lie  the  said  J,  N,  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  the  said  J,  S.  may  be  convicted  of  the  pre^ 
mises,  in  the  said  indictment  above  specified," 

Where  the  plea  is  to  an  indictment  in  the  King's  Bench,  the 
replication  commences  thus :  "  And  hereupon  Edmund  Henry 
Lushington,  Esquire,  coroner  and  attorney  of  our  said  lord  the 
King,  in  the  court  of  our  said  lord  the  King,  before  the  King  hint- 
self,  who  prosecutes  for  our  said  lord  the  King  in  this  behalf  says, 
that  by  reason  of,"  &c.  &c. ;  and  the  conclusion  thus :  "  And 
this  the  said  coroner  and  attorney  of  our  said  lord  the  King 
prays,"  &c.  &c. ;  as  above.  Where  the  plea  is  pleaded  to  an  in- 
formation,, the  replication  is  thus:  "And  the  said  attorney^ 
general  [or  coroner  and  attorney]  vf  out  said  lord  the  King,  who 
prosecutes  as  aforesaid,  says,  that  by  reason  of,"  &c.  &c.  "  And' 
this  the  said  attomey^general  [or  coroner  and  ctttomey']  of  our 
said  lord  the  King  prays,"  &c.  &c.,  as  above. 

If  the  replication  condude  to  the  country,  the  similiter  is  then 
added,  in  making  up  the  record  :  "  And  the  said  J,  S,  doth  the 
like,"  Therefore  let  a  jury  come,  8fc,,  so  proceeding  with  the 
award  of  the  venire.  But  if  the  replication  conclude  with  a  ve- 
rification, the  defendant  must  then  rejoin. 


Rej<nnder, 

"  And  the  said  J.  S.,  as  to  the  said  replication  of  the  said 
J,  N.  to  the  said  plea  of  him  the  said  J.  S.,  saith,  that  our  lord 
the  King,  by  reason  of  any  thing  by  the  said  J.  N.  in  that  repli- 
cation alleged,  ought  not  farther  to  prosecute  the  said  indictment 
against  him  the  said  J.  S. ;  because  he  saith,  that,"  [&c.,  so  pro- 
ceeding to  state  the  matter  of  the  rejoinder;  and  concluding 
thus :]  "  And  of  this  he  the  said  J,  S.  puts  himself  upon  the 
country."  Or,  if  it  be  necessary  to  conclude  with  a  verification, 
the  conclusion  may  be  in  the  same  form  as  in  a  plea.  Vide  p.  80. 

Having  thus  given  the  forms  of  special  pleas  &c.  generally, 
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we  shall  now  proceed  to  treat  of  those  which  usually  ocoor  in  prac- 
tice, in  this  order: 

1.  Auterfoii  Acquit, 

2.  AuUrfotM  Convict. 

3.  Auterfida  Attaint, 
4>  Ptstwoti, 


1.  Auterfoii  Acquit. 

When  a  man  is  indicted  for  an  offence,  and  acqiutted,  he  can- 
not afterwards  be  indicted  for  the  same  offence,  provided  the 
first  indictment  were  such  that  he  could  have  been  lawfully  con- 
victed on  it ;  and,  if  he  be  thus  indicted  a  second  time,  he  may 
plead  auterfoii  acquit,  and  it  will  be  a  good  bar  to  the  indict- 
ment The  true  test,  by  which  the  question,  whether  such  a  plea  is 
a  8u£5cient  bar  in  any  particular  case,  may  be  tried,  is,  whether 
the  evidence  necessary  to  support  the  second  indictment  would 
have  been  sufficient  to  procure  a  legal  conviction  upon  the  first. 
R.  V.  Clark,  I  B.  8f  B.  473.  See  thii  cate,  and  tee  R»y*  Em" 
den,  9  Eatt,  437.   R.  v.  Sheen,  2C.8fP.  634. 

Thus,  an  acquittal  upon  an  indictment  for  bui^lary  and  lar- 
ceny may  be  pleaded  to  an  indictment  for  a  larceny  of  (he  same 
goods ;  because,  upon  the  former  indictment,  the  defendant  might 
have  been  convicted  of  the  lurceny.  But  if  the  first  indictment 
were  for  a  burglary,  with  intent  to  conmiit  a  larceny,  and  did 
not  charge  an  actusd  larceny,  an  acquittal  on  it  would  not  be  a 
bar  to  a  subsequent  indictment  for  the  larceny;  eee  2  Hdle,  245. 
R,  y.  Vandercomh,  *2  Leach,  716;  because  the  defendant  could  not 
have  been  convicted  of  the  larceny  on  the  first  indictment  An 
acquittal  upon  an  indictment  for  murder,  may  be  pleaded  in  bar  of 
another  indictment  for  manslaughter;  Foit,^29.  2Hale,2^i 
because  the  defendant  might  be  convicted  of  the  manslaughter  on 
the  first  indictment  So,  formerly,  auterfoii  acquit  of  pedt  trea- 
son was  a  good  bar  to  another  indictment  for  murder,  and  e  con." 
verio,  for  the  same  reason.  Fott.  325, 329.  2  Hawk.  c.  35,  i.  5. 
So,  an  acquittal  upon  an  indictment  for  manslaughter  is,  it 
seems,  a  bar  to  an  indictment  for  murder.  Fott.  229.  An  ac- 
quittal by  a  competent  jurisdiction  abroad,  is  a  bar  to  an  indict- 
ment for  the  same  o^nce  before  any  other  tribunal  R.  ▼.  Column 
IXeocA,  135,  B.  i\r.  P.  245.  And  even  an  erroneous  acquittal 
iitanding  unreversed  is  a  sufficient  foundation  for  this  plea.  9  H, 
5,2.  2 JiM^  318,319.  2HaU,2A1. 

But  an  acquittal  upon  an  indictment  in  a  wrong  county  can- 
not be  pleaded  to  a  subsequent  indictment  for  the  offence  in  an- 
other county.  Vaux^i  case,  4  Co.  45  a.  46  h.  Com.  Dig.  Indictment, ' 
{L).  So,  an  acquittal  upon  an  indictment  for  a  felony  is  no  bar  to 
an  indictment  for  a  misdemeanor,  and  e  converso.  2  Hawk.  c.  35, 
*.  5.  An  acquittal  as  accessary  is  no  bar  to  an  indictment  as 
principal,  and  e  conoeno.  2  Hale,  244.  Fost.  361.  2  Hawk.  c.  35, 
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1. 1 1.  So»  an  acquittal  upon  an  iniufficient  indictment  is  no  bar 
to  another  indictment  for  the  same  ofifence.  4  Co.  45  a.  Where 
the  defendant  was  formerly  indicted  for  forging  a  will,  which  waa 
set  out  in  the  indictment  thus :  **I,John  Styles"  &c.  and  waa 
acquitted  for  variance,  the  will  given  in  evidence  commencing 
**Jokn  Styles"  without  the  '*/;"  it  was  holden,  that  he  could 
not  plead  this  acquittal  in  bar  of  another  indictment,  reciting  the 
will  correctly,  "John'ISlyles"  &c  R.  v.  Cogan,  2  Leach,  503.  So, 
where  to  an  indictment  for  keeping  a  gaming  house,  tempore  G, 
4y  the  defendant  pleaded  that,  at  the  sessions,  4  O,  4,  he  was  in- 
dicted for  keeping  a  gaming  house  on  the  18th  January,  57  Geo. 
3,  and  on  divers  other  days  and  times  between  that  day  and  the 
taking  of  the  inquisition,  against  the  peace  of  our  lord  the  said 
King,  with  an  averment  that  the  offence  in  both  indictaients  was 
the  same,  it  was  holden  no  bar,  because  the  contra  pacem  tied 
the  prosecutor  to  proof  of  an  offence  in  the  reign  of  G.  3,  the  only 
king  named  in  that  indictment.  JL  v.  Taylor,  ZB,8fC,  502. 
The  following  is  the  form  of  the  plea  of  autetfoia  acquit : — 
**AMd  the  said  J.  S,,  in  his  own  proper  person^  cometh  into  court 
here,  and  having  heard  the  said  indictment  read,  saith,  that  our 
said  lord  the  King  ought  not  further  to  prosecute  the  said  indict- 
ment against  the  said  J.  S.;  because  he  saith  that  heretofore,  to  wit, 

[at  the  general  quarter  sessions  of  the  peace,  holden  at" 

so  continuing  the  caption  of  the  former  indictment — '*it  was 
presented,  that  the  said  J.  S.,  (then  and  there,  and  thereby,  de- 
scribed as  J.  S.,  ^ate  of ,  in  the  county  aforesaid,  labour- 
er), on  the  third  day  of,"  &c.,  continuing  the  indictment  to  the 
end ;  reciting  it  however  in  the  past,  and  not  in  the  present  tense. 
Redte  also  the  remainder  of  the  record  to  the  end  of  the  judg- 
ment, in  the  past  tense,  in  like  manner.  Then  proceed  thus :] 
"As  by  tite  record  thereof  more  fitlh  and  at  large  appears  ;  which 
said  judgment  still  remains  in  ftUl force  and  effect,  and  not  in  the 
least  reversed,  or  made  void.  And  the  said  /.  S.  in  fact  saith, 
that  he  the  said  J,  S,,  and  the  said  J,  S,  so  indicted  and  acquitted 
as  last  aforesaid,  are  one  and  the  same  person,  and  not  other  and 
d^erent  persons ;  and  that  the  [felony  and  larceny]  of  which  he 
the  said  J,  S,  was  so  indicted  and  acquitted  as  aforesaid,  and  the 
[felony  and  larceny],  of  which  he  is  now  indicted,  are  one  and  the 
same  [felony  and  larceny],  and  not  other  and  different  [felonies 
and  larcenies].  And  this  he  the  said  J,  i.  is  ready  to  verify  : 
wherefore  he  prays  judgment,  and  that  by  the  court  here  he  may 
be  dismissed  and  discharged  from  the  said  premises  in  tfie  present 
indictment  specified" 

If  the  indictment  be  for  felony  or  treason,  the  defendant,  be- 
sides this  plea  of  auterfois  acquit,  should  also  plead  over  to  the 
felony,  &c.  R.  v.  Vandercomb,  2  Leach,  712.  In  such  a  case, 
therefore,  continue  the  plea  thus :]  And  as  to  the  felony  and 
larceny  cf  which  the  said  J.  S.  now  stands  indicted,  he  the  said  J, 
S,  saith,  that  he  is  not  guilty  thereof;  and  of  this  he  tlie  said  /. 
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S.  pKte  himself  upon  the  country.  If  the  defendant  plead  amter' 
feu  acquit  without  pleading  over  to  the  felony,  after  his  special 
plea  is  found  against  him,  he  may  still  plead  over  to  the  felony. 
2  Hawk,  c.  28,  «.  128.  R,  v.  Sheen,  2C.^P.  634.  R.  v.  Welch, 
MS.  1S2S,  Car.  Sup.  56.      • 

Where  the  offence  is  alleged  in  the  two  indictments  to  have 
been  committed  at  different  times-  or  places,  they  are  neverthe- 
less sufficiently  identified  by  the  above  general  averment,  that 
they  are  one  and  the  same  offence.  But  if  one  of  the  indict* 
ments  appear  to  be  for  the  murder  of  a  person  unknown,  or  for 
larceny  of  the  goods  of  a  person  unknown,  and  the  other  for 
the  murder  of  J.  N.,  or  for  larceny  of  the  goods  of  J.  N. ,  the 
plea  should  also  aver  that  the  person  so  described  as  a  person 
unknown,  and  J.  N.,  are  one  and  the  same  person,  and  not  dif- 
ferent persons.  So,  if  one  indictment  be  for  the  murder  of  J.  N., 
or  for  larceny  of  the  goods  of  J.  N.,  and  the  other  indictment  be 
for  the  murder  of  J.  G.,  or  for  larceny  of  the  goods  of  J.  G.,  the 
two  offences  may  be  identified  by  an  averment  that  the  said 
J.  G.  was  known  as  well  by  the  name  of  J.  N.  as  J.  G.  See 
2  Hawk.  p.  35,  s.  3.  It  may  be  necessary  to  observe,  that  the 
record  of  the  former  indictment  and  acquittal  must  be  set  out 
in  the  plea;  otherwise  it  will  be  bad  upon  demurrer.  R.y.  Wil- 
dey,  I  M.  ^  S.  18Z. 

In  the  case  of  a  plea  of  auterfois  acquit,  a  jury  are  sworn  tn- 
stanter  to  try  the  issue ;  R.  v.  Scott,  1  Leach,  404 ;  and  therefore 
there  is  no  replication  actually  pleaded  upon  the  part  of  the 
crown.  But  see,  2C.S^  P.  635.  But,  a  replication  and  sinUUter 
must  be  entered  upon  the  record  when  afterwards  made  up. 
The  form  may  be  thus:  **And  hereupon  A.  B.  (the  clerk  of  the 
peace  or  clerk  of  arraigns),  who  prosecutes  for  our  said  lord 
the  King  in  this  hehaJf,  says,  that  by  reason  of  any  thing  in  the 
said  plea  <rf  the  said  J.  S.  above  pleaded  in  bar  aUeged,  our  said 
lord  the  King  ought  not  to  be  precluded  from  prosecuting  the  said 
indictment  against  the  said  J.  S. ;  because  he  says,  that  there  is 
not  any  record  of  the  said  supposed  acquittal,  in  manner  and  form 
as  the  said  J.  S.  hath  above  in  his  said  plea  alleged;  and  this  he 
the  said  A.  B.  prays  may  be  inquired  of  by  the  country.  And 
the  said  J.  S.  doth  the  like."  Therefore  let  a  jury  come,  Sfc. 
j9r,  instead  of  tendering  an  issue  as  to  the  record,  the  prosecutor 
may  (it  should  seem)  tender  an  issue  as  to  the  identity  of  the 
party.  The  replication  concludes  to  the  country,  and  no  day  is 
given  to  bring  in  the  record,  as  in  civil  actions;  because,  in  cri- 
minal cases,  there  can  be  no  trial  by  the  record,  it  must  be  by 
jury  only. 

The  proof  of  the  issue  lies  upon  the  defendant.  To  prove  it, 
he  has  merely  to  prove  the  record,  in  the  manner  pointed  out 
hereafter,  under  the  title  Evidence,  Ch.  2,  «.  3 ;  and  secondly,  to 
prove  the  averments  ^  identity  contdned  in  his  plea.  But  see 
2  Russ.  721,  n. 
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The  judgment  agunst  the  defendant,  in  felonies,  is  rupon*^ 
dea<  ouster;  or  rather,  as  the  defendant  generally  pleads  over  to 
Ae  felony  at  the  same  time  with  the  issue  in  the  plea  of  outer" 
fois  acquit,  the  jury  are  charged  again  to  inquire  of  the  second 
iasoe,  and  the  trial  proceeds  as  if  no  plea  in  har  had  been 
pleaded.  R,  v.  Fandercomb,  2  Leach,  708.  IL  v.  Cogan,  1  Leaeh, 
448.  IL  V.  Sheen,  2C,8fP.  635.  In  misdemeanors  the  judgment 
is  final.  R,  v.  Goddard,  2  Ld.  Raym.  922.  2  Hale,  256.  When  the 
plea  is  allowed,  the  judgment  is,  that  the  defendant  shall  go  with- 
out day,  and  he  is  altogether  discharged  from  the  prosecution. 
%Haie,Zn. 

2.  Autetfois  Convict. 

Formerly,  a  man  convicted  of  a  clergyable  felony,  and  who  had 
prayed  the  benefit  of  clergy,  might  plead  such  conviction  and 
prayer  of  clergy  in  bar  of  any  subsequent  indictment,  either  for 
die  felony  of  which  he  was  convicted,  or  for  any  other  clergyable 
felony  committed  by  him  previously  to  his  conviction.  See  stai. 
25  Ed.  3,  c.  5.  8  EUz.  c.  4.  18  Eliz.  c.  7.  2  Hawk.  c.  36.  R,  v. 
Jennings,  R.S(R.  388.  By  stat.  6  G.  4,  c.  25,  i.  4,  the  benefit  of 
the  allowance  of  clergy  was  restricted  to  the  individual  charge 
upon  which  it  was  allowed ;  and  now,  a  previous  conviction  can 
only  be  pleaded  in  bar  of  any  subsequent  indictment  for  the  felony 
<^  which  the  defendant  has  previously  been  convicted.  See  4  BL 
Com.  336.  2  Hale,  25 1 .  Vaua^s  case,  4  Co.  45  a.  This  plea,  like  that 
of  auterfois  acquit,  must  set  out  the  record  of  conviction  to  the 
judgment  inclusive,  and  must  contain  an  averment  that  the  of- 
fences charged  in  the  former  indictment  and  in  the  present  are 
one  and  the  same  offence,  and  not  other  and  different  offences. 

3  Auterfois  Attaint. 

Before  the  late  stat. 7  ^S  G.4,c.  28, s. 4,  if  a  man  were  at- 
tainted of  treason  or  felony  whilst  the  attainder  remained  in  force, 
he  could  not,  with  certain  exceptions,  be  indicted  for  another 
felony,  whether  such  other  felony  were  committed  before  or  after 
his  attainder ;  because,  being  already  attainted,  and  therefore  dead 
in  contemplation  of  law,  and  his  property  forfeited,  a  prosecution 
fer  any  other  offence  was  considered  useless.  But  now  attainder 
is  no  bar,  unless  for  the  same  offence  as  that  charged  in  the  in- 
dictment, {7^SG.A,c.  28,  s.  4),  and  in  effect  the  plea  o(  auterfois 
attaint  is  at  an  end.  4  Bl.  Com.  337,  n. 

The  plea  of  auterfois  attaint  merely  sets  out  the  record,  with 
an  averment  as  Ao  die  identity  of  the  defendant,  and  concludes 
in  the  usual  form. 

4.  Pardon. 

A  pardon  may  be  pleaded  in  bar  1o  the  indictment;  or,  after 
Terdict,  in  arrest  ef  judgment;  or,  after  judgment,  in  bar  of  ex- 
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ecution*  But  it  muBt  be  observed,  tbat  it  !•  necessary  to  plead 
it  tbe  first  opportunity  the  defendant  may  have  of  so  doing ;  for 
if,  for  instance,  he  have  obtained  a  pardon  before  arraignment, 
and,  instead  of  pleading  it  in  bar,  he  plead  the  general  issue,  he 
shall  be  deemed  to  have  waived  the  bienefit  of  it,  and  cannot  af- 
terwards avail  himself  of  it  in  arrest  of  judgment.  R.  v.  Norrit, 
1  Ro.  Rep,  297,  KeL  25.  What  has  now  been  mentioned,  how- 
ever, relates  to  the  King's  pardon  only;  for  a  statute  pardon  need 
not  be  pleaded.  Fast  43.  Stand/.  103  a.  3  Inst,  234.  Phwd.  83, 
84,  unless  there  be  exceptions  in  it;  2  Hale,  252,  Z Inst, $34; 
nor  can  the  defendant  lose  the  benefit  of  it  by  hb  own  laches  or 
negligence. 

Formerly,  pardon  could  only  be  pleaded  under  the  great  seal, 
BuUy,  Tilt,  lB,SfP.  199.  See  R,  v.  Beaton,  1  W,  Bl,  479.  R. 
V.  Miner,  2  Id,  799.  Bullock  v.  Doddt,  2B,SfA.  258 ;  in  wbich 
case  the  letters  patent  are  set  out  with  profert,  and  the  plea  con- 
cludes thus : — ^*  By  reason  of  which  said  letters  patent,  the  said 
J,  S,  prays  that  by  the  court  here  he  may  he  dismissed  and  dis' 
charged  from  the  said  premises  in  the  said  indictment  spec^d," 
But  now,  in  the  case  of  a  free  or  conditional  pardon,  under  the 
King's  sign  manual  countersigned  by  one  of  the  secretaries  of 
state,  the  discharge  of  the  offender  from  custody  in  the  former 
case,  or  the  performance  of  the  condition  in  tbe  latter,  has 
the  effect  of  a  pardon  under  the  great  seal  as  to  the  felony  for 
which  the  pardon  is  granted,  but  will  not  preventer  mitigate 
the  punishment  in  any  subsequent  conviction  for  any  felony 
committed  after  the  granting  any  such  pardon.  7  i^SG,i,c,  28, 
8, 13.  If  there  be  any  variance  in  the  description  of  the  offence 
or  party  between  the  pardon  and  the  indictment,  it  may  be  made 
good  in  the  plea  by  averments  of  identity,  in  the  same  manner 
as  in  the  plea  of  quterfois  acquit.  See  ante,  p,  84. 


Sect.  0. 

General  Issue, 

Tbe  general  issue  is  pleaded  by  the  prisoner  vivd  voce  at  the 
bar,  in  these  words,  **  not  guilty;"  by  which  plea,  without  further 
form,  every  person,  not  having  privilege  of  peerage,  upon  being 
arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  is 
deemed  to  have  put  himself  upon  the  country  for  trial.  7  4*  8  G. 
4,^  c.  28,  s,  1.  And  if  any  person  being  arraigned  upon,  or  charged 
with,  any  indictment  or  information  for  treason,  felony,  piracy,  or 
misdemeanor,  shall  stand  mute  of  malice,  or  will  not  answer  di- 
rectly to  the  indictment  or  information,  the  court  may  order 
the  proper  officer  to  enter  a  plea  of "  not  guilty,"  on  behalf 
of  such  person;  and  the  plea  so  entered  shall  have  the  same 
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finroe  aad  e£fect  as  if  such  person  had  actually  pleaded  the 
same.  7  4"  8  G.  4,  c.  28,  s.  2.  When  the  record  is  made  up, 
the  general  issue  appears  upon  it  thus :  *'  And  he  the  said  J,  S,, 
forthwith  being  demanded  concerning  the  premises  in  the  said 
indictment  above  specified  and  charged  upon  him,  how  he  will 
acquit  himself  thereof  saith  that  he  is  not  guilty  thereof;  and 
therefore  for  good  and  evil  he  puts  himself  upon  the  country  ;"  And 
die  simiUtet  is  then  added  thus:  "Jnd  /.  JV.,"  (the  clerk  of  the 
peace  or  clerk  of  arraigns),  '*  who  prosecutes  for  our  said  lord  the 
King  in  this  behalf,  doth  the  like."  Therefore  let  a  jury  come, 
Sfc,  so  proceeding  with  the  award  of  the  venire. 

In  informations,  and  in  indictments  for  not  repairing  roads 
and  bridges,  &c,  where  the  defendant  is  allowed,  ex  gratid,  to 
appear  by  attorney,  the  general  issue  is  regularly  engrossed,  and 
filed  with  the  proper  officer.  It  is  in  form  thus:  "  jind  the  said 
/.  S,  by  A,  B,  his  attorney  cometh  into  court  Jtere,  and  having 
heard  the  said  indictment  [or  informatioti]  read,  saith,  that  he  is 
not  guilty  of  the  said  premises  in  the  said  indictment  [or  informa- 
tion^ above  specified  and  charged  upon  him;  and  of  this  the  said 
J.  S»  puts  himself  upon  the  country"  Afterwards  in  making  up 
the  record,  the  similiter  is  added  thus :  **  And  J,  N.,  who  prose- 
cwtesfor  our  said  lord  the  King  in  this  behalf,  doth  the  like,"  if 
it  be  pleaded  to  an  indictment  at  the  aaoses  or  sessiona;  or  if  to 
an  indictment  in  the  King's  Bench,  then  thus :  "  And  Edmund 
Henry  LusMngton,  Esquire,  coroner  and  attorney  for  our  said 
lord  the  King,  in  tlie  court  of  our  said  lord  the  King,  before  the 
King  himself ,  who  prosecutes  for  our  said  lord  the  King  in  this  be- 
half, doth  the  like;"  or  if  to  an  information,  then  thus:  **  And 
the  said  attorney-general,  [or  coroner  and  €fttomey'\  of  our  said 
lord  the  King,  who  prosecutes  as  {foresaid  for  our  said  lord  the 
King,  doth  the  like" 

The  general  issue  makes  it  incumbent  upon  the  prosecutor  to 
prove  every  fact  and  circumstance  constituting  the  ofience,  as 
stated  in  the  indictment  or  information.  On  the  other  hand, 
the  defendant  may  give  in  evidence,  under  this  plea,  not  only 
every  thing  which  negatives  the  allegations  in  the  indictment, 
but  also  all  matter  of  excuse  and  justification. 
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WHAT  ALLEGATIONS  MUST  BR  PROVED. 

WHERE  the  defendant  pleads  the  general  issue,  not  guilty, 
the  prosecutor  is  obliged  to  prove  at  the  trial  every  fact  and  cir- 
cumstance stated  in  the  indictment,  which  is  material,  and 
necessary  to  constitute  the  offence.  So,  where  the  replication,  or 
other  pleading  on  the  part  of  the  prosecution  consists  of  a  gene- 
ral traverse  of  the  defendant's  pleading,  the  defendant  must 
prove  the  facts  thus  traversed  and  put  in  issue.  See  Arch,  PL 
8f  Ev,  329,  330.  The  parts  of  a  pleading,  required  to  be  thus 
proved,  may  be  considered  under  tiie  following  heads : — 

Time'] — The  day  and  year  on  which  fiicts  are  stated  in  the 
indictment  or  other  pleading  to  have  occurred,  are  not  in  general 
material ;  and  the  facts  may  be  proved  to  have  occurred  upon 
any  other  day  previous  to  the  preferring  of  the  indictment. 
See  ante,  p.  35.  R,  v.  Chamockt  Holt,  301,  1  SaUc.  288.  9  St. 
Tr.  587—605.  543—552.  Post,  7,  8.  To  this  rule,  however, 
there  are  these  exceptions:  namely,  First,  That  in  all  cases 
where  bills  of  exchange,  promissory  notes,  or  other  written  in- 
struments, not  under  seal,  are  pleaded,  the  date,  if  stated,  must 
correspond  with  the  date  of  the  instrument  when  produced  in 
evidence  at  the  trial.  Coxony,  Lyon,  2  Camp,  307,  n.  See  Freeman 
▼.  Jacob,  4  Camp. 209.  Jrch,  PL  ^Ev.SSl,  332.  Secondly,  as  deeds 
may  be  pleaded  either  according  to  the  date  which  they  bear,  or  to 
the  day  on  which  they  were  delivered,  {Arch.  PL  8f  Ev.  100),  if  a 
deed  produced  in  evidence  bear  date  on  a  day  different  from 
that  stated  in  the  pleading,  the  party  producing  it  must  prove 
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that  it  was  in  fact  delivered  on  the  day  alleged  in  the  pleading. 
I%irdlfff  if  any  time  stated  in  a  pleading  is  to  he  proved  by  mat- 
ter of  record,  it  must  be  correctly  stated.    See  Grey  v.  Bennet, 
IT.  IL  656.     Pope  v.  Foster,  4  T.  R.  590.    Woodford  v.  Ashley, 
11  Eaet,  508.  Rastall  v.  Stratton,  1  H.  BL  49 ;  2  Sound.  291  b. 
In  these  several  respects,  any  the  slightest  variance  between  the 
time  so  stated,  and  that  appearing  from  the  instrument  or  record, 
when  produced,  vrill,  in  felonies,  be  fatal ;  but,  in  misdemeanors, 
the  variance  may,  in  certain  cases,  be  amended  at  the  trial.  9  O. 
4,  c.  15.  see  post,  p.  95.     Fourthly,  when  the  precise  date  of 
any  &ct  is  necessary,  to  ascertain  and  determine  vrith  pred- 
ion the  ofifence  charged,  or  the  matter  alleged  in  excuse  or 
justification,  any  the  slighest  variance  between  the  pleading 
and  evidence  in  that  respect  will  be  &tal.    See  Arch.  PI.  4*  Ev* 
332.     And  lastly,  where  time  is  of  the  essence  of  the  offence,  as 
in  burglary  and  the  like,  the  offence  must  be  proved  to  have 
been  committed  in  the  night  time ;  although  the  day  on  which  the 
offence  is  charged  to  have  been  committed  is  immaterial,  and  it 
may  be  proved  to  have  been  committed  on  any  other  day  pre- 
vious to  the  preferring  of  the  indictment.     In  murder,  also,  the 
death  must  be  proved  to  have  taken  place  within  a  year  and  day 
from  the  lame  at  which  the  stroke  is  proved  to  have  been  given. 

Plaee"] — It  is  not  necessary  to  prove  that  thefacts  stated  in  the 
in^ctment  or  other  pleading  occurred  in  the  parish  or  place 
therein  alleged ;  it  is  sufficient  to  prove  that  they  occurred 
within  the  county  or  other  extent  of  the  court's  jurisdiction. 
2  Hawk.  c.  25,  s.  84.  Ante,  p.  35.  But  they  must  be  proved  to 
have  been  committed  within  the  county,  or  other  extent  of  the 
court's  jurisdiction,  otherwise  the  defendant  must  be  acquitted. 
See  ante,  p.  34,  35.  And  where  a  forged  bill  of  exchange 
was  found  upon  J.  S.,  who  resided  in  Wiltshire,  and  had  re- 
dded there  about  a  year,  under  a  false  name,  but  which  bill 
bore  date  more  than  two  years  previously  to  its  being  found 
upon  him,  and  at  a  time  when  he  lived  in  Somersetshire ;  on  an 
indictment  against  him  for  a  forgery  of  the  bill  in  Wiltshire,  this 
was  holden  not  to  be  sufficient  evidence  of  the  offence  having 
been  committed  in  that  county.  R,  v.  Crocker,  New  Rep.  87. 
See  R.^R.  99,  n.  But  although  the  offence  must  be  proved 
to  have  been  committed  in  the  county  where  the  prisoner  is 
tried,  after  such  proof,  the  acts  of  the  prisoner  in  any  other 
county  tending  to  establish  the  charge  against  him  are  properly 
admissible  in  evidence.  1  Ph.  Ev.  206.  If  there  be  no  such 
place  as  that  stated  in  the  indictment,  it  is  immaterial.  The  stat 
9  H.  5,  St.  1,  c.  1,  s.  3,  {see  7H.  5,  c.  18,  and  18  fi:  6,  c.  12),  which 
declared  the  indictment  to  be  void  in  such  a  case,  is  now 
repealed  i  and  a  further  ground  for  the  objection  is  removed  by 
the  jury  in  •criminal  cases  being  now  returned  de  corpore  cotnt** 


90  £tidenee, 

taiUM,  6  (r.  4»  c.  50,  «.  SO.  An  indBctment  alleged  a  highway 
robbery  to  have  been  oommitted  in  the  pazish  of  St.  Thomas 
Pemsfhrd,  bnt  the  ivitnesaet  called  it  the  parish  of  Pensford, 
upon  which  it  was  objected  that  there  was  no  proof  that  there 
was  in  the  county  any  such  parish  as  that  laid  in  the  indict- 
ment :  Liitledale,  J.,  before  whom  the  indictment  was  tried, 
sad,  that  the  objection  was  not  Talid,  and  that  he  had  once  re- 
serred  a  case  for  the  opinion  of  the  judges  upon  the  Tory  point, 
and  a  great  majority  of  the  judges  held,  that  it  was  not  incum- 
bent upon  the  prosecutor  to  prove  aflirnMtiTely  the  existence 
within  the  county  of  the  parish  laid  in  the  indictment,  and  ex- 
pressed a  doubt  how  they  should  hold,  even  where  it  was  proved 
n^atively  for  the  prisoner  that  no  such  parish  existed.  IL  ▼. 
DowUng,  ILJ^M.  N.P.AZd. 

To  the  above  rule,  as  to  the  parish  and  place  being  im- 
material, there  are,  lM>wever,  these  exceptions :  namely,  Firsts 
that  if  the  statute  upon  which  the  indictment  is  firamed,  give  the 
penalty  to  the  poor  of  the  parish  in  which  the  offence  was  com- 
mitted, the  offence  must  be  proved  to  have  been  committed  in 
the  parish  stated  in  the  indictment.  Seeondkf,  upon  an  indict- 
ment against  a  parish  for  not  repairing  a  road,  die  part  of  the 
road  out  of  repair  must  be  proved  to  be  within  the  jNuish ;  and 
the  same  in  all  other  cases,  in  which  the  place  where  the  fact  oc- 
curred is  a  necessary  ingredient  in  the  offence.  Thirdly,  if  a 
place  mentioned  in  pleading  be  stated  as  part  of  the  descrip- 
tion of  a  written  instrument,  or  is  to  be  proved  by  matter  of 
record,  any  the  slightest  variance  between  the  place  as  stated, 
and  that  appearing  from  the  written  instrument  or  record  when 
produced,  wiU  in  felonies  be  £sital ;  See  Pitt  v.  Green,  9  Eaet^ 
188.  Pool  V.  Court,  4  TVwn/.  700.  Goodtitle  v.  Walter,  Id, 
701.  Morgan  v.  Edwards,  6  Taunt,  394.  Goodtitle  v.  Lam- 
miman,  2  Camp.  274;  but,  in  misdemeanors,  the  variance  may 
be  amended  at  the  trial.  9  G,  4,  e.  15.  see  post,  p.  95.  And 
lastly,  where  the  place  is  stated  as  matter  of  local  description, 
and  not  as  venue  merely,  the  slightest  variance  between  the 
description  of  it  in  the  indictment,  and  tiie  evidence,  will  be 
fiital ;  even  though  the  injury  be  partly  local,  and  partly  trans- 
itory ;  for  the  whole  being  one  entire  fact,  the  local  descrip- 
tion becomes  descriptive  of  the  transitory  inquiry.  R.  v.  Cro" 
nage,  Salk.  385.  2  Stark.  Ev.\57l.  Thus,  for  instance,  in  an 
indictment  for  stealing  in  the  dwelling-house,  &c.,  for  burglary, 
arson,  or  for  forcible  entry,  or  the  like,  if  there  be  the  shghest 
variance  between  the  indictment  and  evidence  in  the  name  of  the 
parish  or  place  where  the  house  is  situate,  or  in  any  other  de- 
scription given  of  it,  the  defendant  must  be  acquitted.  The  rule 
is  the  same,  in  this  respect,  in  criminal  cases,  as  in  civil  actions. 
And  where,  in  an  action  for  non-residence,  the  parish  was  styled 
in  the  declaration  St.  Ethelburg,  and  the  real  name  appeared  in 
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evidence  to  be  51.  Etkelhurga,  it  was  holden  a  fatal  TaiiaBee. 
WiltoH  V,  Gilbert,  2B,8f  P.  281.  So,  in  an  action  for  a  nui* 
ttnce  in  erecting  a  weir,  if  it  be  described  in  the  declaration  to 
be  at  H.,  and  be  proved  to  be  at  a  lower  part  of  the  same  water, 
called  T.,  the  variance  is  fatal.  Shaw  v.  Wrigky,  2  Eatt,  500. 
With  reference  to  the  description  of  the  parish,  there  are  several 
apparently  conflicting  authorities,  which  can  only  be  recondled, 
upon  the  principle  that  it  is  sufficient  -to  describe  the  parish, 
either  by  its  strict  legal  or  popular  name,  provided  the  descrip- 
tion be  such  that  it  cannot  mislead.  Thus,  where,  in  ejectmenty 
the  premises  were  alleged  to  be  in  Faniam,  and  proved  to  be 
in  Famkam  Royals  it  was  holden  not  to  be  a  &tal  variance,  un- 
less it  were  shewn  that  there  were  two  FamkaHM.  Doe  v. 
Saiter,  13  Eastj  9.  Where  the  premises  were  laid  to  be  in 
Wetthury^  and  it  was  proved  that  there  were  two  parishes  of 
that  name  in  the  county,  Weathury  upon  Trym,  and  Wettbury 
upon  Severn,  the  objection  of  varianee  was  overruled,  because  in 
common  parlance  the  addition  was  not  used,  and  the  description 
could  not  mislead.  Doe  v.  Harris,  5  M,  ^  S.  326.  So,  where 
premises  were  described  as  situate  in  the  parish  of  Lambeth,  the 
real  name  of  the  parish  being  St.  Mary,  Lambeth,  though  usually 
called  Lambeth,  the  variance  was  holden  to  be  immaterial. 
Kirkland  v.  Pomuet,  1  Taunt.  570.  R.  v.  Glostop,  4  B.  ^  A» 
619.  In  Taylor  v.  Willans,  3  Bingh.  449,  the  parish  was 
described  as  the  parish  of  St.  James,  in  the  county  of  Middlesex, 
and  it  appeared,  from  acts  of  Parliament,  that  there  were  two 
parishes  of  St.  James,  the  one  St.  James,  Clerkenwell,  and  the 
other,  that  laid  in  the  declaration,  sometimes  called  St.  Jams,  and 
sometimes  St.  James  in  the  liberties  of  Westminster,  upon  which 
ground  the  description  was  holden  sufficient  And  wbere^  in 
ejectment,  the  premises  were  alleged  to  be  in  the  parish  of  St» 
Lnkef  in  the  county  of  Middlesex,  and  there  appeared  to  be  two 
parishes  of  St.  Luke,  the  one  iS^.  Luke,  Chelsea,  and  the  other, 
that  in  which  the  premises  were,  sometimes  called  St,  Luke,  Old 
Street,  but  more  commonly  St.  Luke,  Middlesex;  the  descrip- 
tion was  holden  sufficient,  as  it  could  not  mislead.  Doe  v.  Carter, 
2Y.  Sf  J.  492.  But  where,  in  an  action  of  trespass  for  breaking 
a  house  in  the  parish  of  Clerkenwell,  there  appeared  to  be  two 
parishes  in  Clerkenwell,  St.  James  and  St.  John,  and  the  house 
was  rituate  in  the  former,  Gibbs,  C.  J.,  nonsuited  die  plaintiffi 
Taylor  r.  Hooman,  1  B.  Moore,  161, 1  Holt,  523.  And  where  the 
premises  were  laid  in  the  parish  of  St.  George  the  Martyr,  Blooms- 
bury,  and  were  proved  to  be  in  that  of  St.  George,  Bloomsbury, 
there  being  two  parishes  of  St.  George  in  Bloomsbury,  the  one 
called  St.  George  the  Martyr,  and  the  other  St.  George,  Blooms- 
bury, the  plaintiff  was  nonsuited.  Harris  v.  Cooke,  2  B.  Moore, 
587,  8  Taunt.  539. 

The  offence  charged"] — Every  ofibnce  consists  of  certain  acts 
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done  or  omitted,  under  certain  circumstances;  all  of  which  must 
be  stated  in  the  indictment,  (see  ante,  p,  36),  and  be  proved  as 
laid;  any  material  variance  between  the  fact  laid  and  the  &ct 
proved,  will  be  fatal.  Thus,  for  instance,  where  in  an  indict- 
ment for  obtaining  money  by  fidse  pretences,  the  fiilse  pretence 
stated  was  that  the  defendant  said  that  he  had  paid  a  sum  of  mo> 
ney  into  the  bank,  and  the  proof  was,  that  he  said  that  a  sum 
of  money  had  been  paid  into  the  bank,  without  saying  by  whom  ^ 
Uie  defendant  was  acquitted  for  the  variance.  Lord  Ellenborough 
holding  that  there  was  a  difference  in  substance  between  the  two 
assertions.  R,  v.  PUstowy  1  Camp,  494.  In  an  indictment  for 
larceny,  the  evidence  must  correspond  strictly  with  the  indict- 
ment as  to  the  species  of  goods  stolen;  as,  for  instance,  an  in- 
dictment for  stealing  a  pair  of  shoes,  cannot  be  supported  by  evi- . 
dence  of  a  larceny  of  a  pair  of  boots.  Where  an  indictment  (on 
the  repealed  stat  15  G.  2,  c.  34,  and  14  G.  2,  c.  6,.  which  made  it 
felony  without  benefit  of  clergy  to  steal  any  cow,  ox,  heifer,  &c.) 
cfaai^d  the  defendant  with  stealing  a  cow,  and  in  evidence  it 
was  proved  to  be  a  heifer,  this  was  holden  to  be  a  fatal  variance  ; 
for  the  statute  having  mentioned  both  cow  and  heifer,  proved 
that  the  words  were  not  considered  by  the  legislature  as  synony- 
mous. R.  V.  Cookey  2  East,  P.  C.  617,  Leach,  123.  See  also  R,  v. 
Douglas,  1  Camp.  212.  In  like  manner  it  was  dedded,  that  as 
the  Stat  specified  lambs  and  sheep,  an  indictment  for  stealing 
lambs  was  not  proved  by  evidence  of  stealing  sheep.  R,  v.  Loom, 
R,  S[  M,  160;  and  for  the  same  reason  it  has  been  holden  upon 
the  Stat  7  4"  3  G.  4,  c.  29,  s,  25,  that  an  indictment  for  stealing 
a  sheep  is  not  supported  by  proof  of  stealing  an  ewe.  R.  v.  Pud^ 
difoot,  R,8fM,  247.  Where  an  indictment  upon  the  repealed 
stat  43  G.  3,  c.  58,  charged  the  defendant  with  cutting  J.  S.,  and 
the  evidence  proved  a  stabbing,  the  variance  was  holden  fatsJ,  for 
the  statute  used  the  alternative,  stab  or  cut  R,  v.  M*Dermot,  R, 
8f  R,  356.  Upon  an  indictment  for  peijury,  the  oath  was  alleged 
to  have  been  taken  at  the  assizes  before  justices  assigned  to  take 
the  assizes,  and  it  was  holden  a  fatal  variance  that  the  oath  was 
administered  when  the  judge  was  sitting  under  the  commission  of 
oyer  and  terminer  and  gaol  delivery.  R,  v.  Lincoln,  R,8fR.A2\, 
See  R.  V.  Alfred^  14  East,  218.  And  where  an  indictment  for 
being  at  large  after  an  order  for  transportation  stated  that  his 
Majesty  had  extended  his  mercy  to  the  prisoner,  upon  condition 
of  transportation  for  life  beyond  the  seas,  and  the  condition  upon 
which  he  received  the  royal  mercy  was  not  general,  but  specific, 
that  he  should  be  transported  to  New  South  Wales,  or  some  of 
the  islands  adjacent,  it  was  holden  a  fatal  variance.  R.  v.  Fitz- 
Patrick,  R.8f  R,  512.  So,  an  indictment  for  killing  by  striking 
will  not  be  supported  by  proof  that  the  defendant  knocked  the 
deceased  down,  and  that,  by  falling  to  the  ground,  he  received  the 
injury  which  caused  his  death.  A  v.  Kelly,  A.  4-  Jlf.  113.  A.  v. 


Evidence.  93 

Thompson,  Id.  1 39.  But  it  will  be  sufficient  if  the  evidence  agree 
in  substance  with  the  allegation  in  the  indictment  Thus,  for 
instance,  upon  an  indictment  for  murder,  if  it  appear  that  the 
party  were  killed  by  a  weapon  different  from  that  described,  it 
will  support  the  indictment ;  as  if  a  wound  or  bruise,  alleged  to  have 
been  given  with  a  sword,  be  proved  to  have  been  given  with  a 
staff;  or,  if  the  death  be  stated  to  have  been  caused  by  one  sort  of 
poison,  and  be  proved  to  have  been  occasioned  by  another,  pro- 
vided the  death  be  caused  by  means  ejusdem  generis,  (see  post)* 
So,  a  variance  in  the  number  of  articles,  or  in  their  value,  is  imma- 
terial, provided  the  value  proved  be  sufficient  to  constitute  the 
ofifence  in  law.  And  if  there  be  ten  different  species  of  goods 
enumerated,  and  the  prosecutor  prove  a  larceny  of  any  one  or 
more,  it  will  be  sufficient,  although  he  fail  in  his  proof  of  the 
rest ;  except  in  a  case  where  value  is  essential  to  constitute  the 
offence,  and  the  value  is  ascribed  to  all  the  articles  collectively ; 
for  in  that  case  the  offence  must  be  made  out  as  to  every  one  of 
the  articles.  R.  v.  Forsyth,  R.  8f  R.  274. 

The  names  of  the  persons  against  whom  the  offence  was  com- 
mitted, and  of  any  party  whose  existence  is  legally  essential  to 
the  charge,  must  be  strictly  proved  as  laid.  See  ante,  p.  27. 
Thus,  in  an  indictment  for  larceny,  the  property  in  the  goods 
must  be  strictly  proved  as  laid;  that  is,  the  person  whose  goods 
they  are  alleged  to  be  must  be  proved  to  be  either  the  actual 
owner  or  the  bailee  of  them.  See  ante,  p.  27.  Even  where  an 
indictment  for  burglary  charged  the  defendant  with  breaking 
and  entering  the  house  of  J.  D.,  with  intent  to  steal  the  goods  of 
J.  W.,  and  it  appeared  in  evidence,  that  no  goods  of  any  person 
of  the  name  of  J.  W.  were  in  the  house,  but  that  the  name  of 
J.  W.  had  been  inserted  in  the  indictment  by  mistake,  the  judges 
held  that  the  variance  was  fatal,  and  the  defendant  was  accord- 
ingly acquitted.  R.  v.  Jenks,  2  East,  P.  C.  514.  So,  if  it  appear 
in  evidence  that  the  alleged  owner  of  the  goods  is  a  feme  covert, 
the  defendant  must  be  acquitted;  1  Hale,  513;  for  they  are,  in 
law,  the  goods  of  her  husband.  So,  if  a  burglary  be  alleged  to 
have  been  committed  in  the  house  of  J.  G.,  and  it  turn  out  in 
evidence  to  be  the  dwelling-house  of  J.  S.,  the  defendant  must 
be  acquitted  for  tbe  variance.  R.  v.  White,  1  Leach,  252.  So,  if 
a  larceny  be  alleged  to  have  been  committed  in  the  house  of 
J.  G.,  and  it  turn  out  in  evidence  to  be  the  dwelling-house  of 
J.  S.,  the  defendant  must  be  acquitted  of  the  stealing  in  the 
dwelling-house,  and  found  guilty  of  the  simple  larceny  merely. 
So,  in  all  other  cases,  a  material  variance  between  the  indictment 
and  evidence,  in  the  name  of  the  party  injured,  will  be  fatal,  and 
the  defendant  must  be  acquitted.  But  the  party  injured  may, 
as  we  have  seen  (ante,  p.  27),  be  described  either  by  his  real  name 
or  by  that  by  which  he  is  usually  known.  R.  v.  Norton,  R.S^R.1 50. 
And  if  the  name  proved  be  idem  sonans  with  that  in  the  indict- 
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ment,  and  different  in  spelling  only,  the  variance  will  be  imnaa- 
terial.  Thu8,  "  Segrave"  for  "  Seagrave,"  Williams  v,  Ogie, 
2  Sir.  889,  "  Benedetto"  for  **  Beniditto,"  JhUbol  v.  Beniditto, 
2  rattn/.401,  "Whyneard"  for  "  Winyard,"  pronounced  "  Winn- 
yard,"  R,  v.  Foster,  jR.  ^'-R'  412,  is  no  variance;  but  it  has  been 
decided  that  "  M'Cann"  and  '<  M'Carn,"  R.y.  Tannett,  R,Sf 
R,  351,  "  Shakespeare"  and  "  Shakepeare,"  R.  v.  Shdhe- 
speare,  10  East,  83,  and  "  Tabart"  and  "  Tarbart,"  Bingham 
v.  Dickie,  5  Taunt,  814,  are  not  the  same  in  sound.  So,  if  he  be  de- 
scribed as  a  person  to  the  jurors  unknown,  and  it  appear  in  evi- 
dence that  his  name  Is  known,  the  defendant  will  be  acquitted. 
See  R.  V.  Walker,  3  Camp.  264;  R,  v.  Robinson,  I  HoU,  595. 
And  where,  in  an  indictment  for  receiving  stolen  goods,  the  prin- 
cipal felon  was  described  as  a  person  to  the  jurors  unknown,  but 
it  appeared  in  evidence  that  he  was  known,  the  receiver  was  ac- 
quitted for  the  variance.  R,  v.  Walker,  3  Camp,  264.  But  a  bill 
found  by  the  same  grand  jury,  imputing  the  principal  felony  to 
J.  S.,  does  not,  sufficiently  for  this  purpose,  prove  that  J.  S.  com- 
mitted the  felony.  R,  v.  Bush,  R.  ^  R,  372. 

Sums  of  money  stated  in  an  indictment  need  not  be  proved  as 
laid,  see  R,  v.  Gilham,  6  T,  R.  265,  unless  they  form  part  of  the 
description  of  a  written  instrument,  (see  post,  p,  95),  or  the  ex> 
act  sum  be  of  the  essence  of  the  offence. 

Records  produced  in  evidence  must  be  strictly  conformable 
.  with  the  statement  in  the  pleading  they  are  intended  to  prove ; 
the  slightest  variance  in  substance  between  the  matter  set  out 
and  the  record  produced  in  evidence,  will,  in  felonies,  be  &tal, 
but,  in  misdemeanors,  the  variance  may  be  amended  at  the  trial. 
9  G,  4,  c.  15.  post,  p.  95.  The  rule  in  criminal  cases,  in  this  re- 
spect, is  the  same  as  in  civil  actions.  See  Arch.  PI,  8f  Ev.  338,  and 
the  authorities  there  cited.  Thus,  in  an  action  for  a  malicious  pro- 
secution, the  declaration  having  stated  that  the  indictment  after- 
wards, to  wit,  on  the  25th  day  of  Feb.  1791,  came  on  to  be  tried, 
and  by  the  record,  when  produced,  the  trial  appeared  to  have  been 
on  a  different  day,  the  plaintiff  was  nonsuited,  although  the  day 
was  laid  under  a  videlicet,  Pope\,  Foster,  4  T,R,  590,  cont,  Pureell 
V.  M'Namara,  9  East,  157.  ace,  Woodford  y,  Ashley,  11  East, 
608,  2  Sound,  291  b.  So,  nn  allegation  that  the  plaintiff  was  ac- 
quitted by  a  jury  in  the  court  of  our  lord  the  King  before  the  King 
himself  at  Westminster,  before  the  chief  justice,  and  discharged 
thereupon  by  the  court,  was  holden  not  to  be  proved  by  a  re- 
cord stating  the  trial  4o  have  been  at  Nisi  Prius,  and  the  plain- 
tiff to  have  been  discharged  by  the  court  in  bank.  Woodford  v. 
Ashley,  2  Camp,  193;  11  East,  508.  So,  where  the  return  of  a 
wnt  was  laid  to  be  in  the  25th  year  of  the  King's  reign  (under 
*  wdeliw/;,  and  the  writ  itself  appeared  to  be  returnable  in  the 
M  r^ '  »  «  "^^^^  ^^^^  ^^^  variance  to  be  fataL  Greeny,  Ren- 
iw«,  12,R.  656.  But  where  an  indictment  for  perjury  stated, 
that  a  certain  cause  (in  which  the  perjury  was  aUe^d  to  have 
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been  committed)  was  tried  at  the  assizes  before  £.  W.,  one  of 
the  judges,  &c.,  it  was  holden  to  be  proved  iu  substance  by  the 
mn  prius  record,  which  stated,  in  the  usual  form,  that  the  cause 
was  tried  before  the  two  justices  of  assize,  one  of  whom  was  E. 
W.  R.  V.  jtlfordy  14  East,  218,  n.  see  1  T,  R.  237,  n.;  240,  m. 

Where  the  matter  of  a  written  instrument  is  introduced  in  a 
pleading  by  the  words  *'  according  to  the  tenor  following"  or, 
"  of  the  tenor  following"  or,  "  in  the  words  natd  figures  foU 
lowing"  or,  "  the  words  and  matters  following"  or,  in  feet, 
any  other  words  which  imply  that  a  correct  recital  is  in- 
tended, see  ante,  p.  43,  the  instrument  must  be  set  out  cor- 
rectly, R,  V.  Powell,  2  East,  P.  C  976,  and  see  Id,  961,  even 
although  the  pleader  need  not  have  set  out  more  than  the 
substance  of  the  in^trumoit  in  that  particular  case.  A  mere 
literal  variance,  however,  (that  is,  where  the  omission  or  addi- 
tion of  a  letter  does  not  alter  or  change  a  word,  so  as  to  make 
it  another  word,  jR.  v.  Drake,  2  Salk.  661),  will  not  be  material; 
as,  for  instance,  '^  receivd"  for  **  reiceved,"  R.y.  Hart,  Leack, 
145,  2  East,  P.  C,  977,  "  undertood"  for  **  understood,"  R  v. 
Beach,  Cowp,  229,  "  Messes."  for  **  Messrs.,"  R.  v.  Oldfield, 
1  Russ.  360,  or  the  like.  On  the  other  hand,  if  the  matter  of  a 
written  instrument  be  introduced  by  words  which  imply  that  the 
substance  only,  and  not  the  very  words  ^f  the  instrument,  is  set 
out,  as,  for  instance,  by  the  words  *'  in  substance  as  follows," 
Wright  V.  Clement,  ZB/^A.  503,  or,  **  to  the  effect  following," 
R  v.  Bear,  2  Salk.  417,  or,  *<  in  manner  and  form  following," 
R  Y.May,  I  Doug.  193,  Leach,  227,  or  the  like;  if  the  instru- 
ment produced  in  evidence  be  in  substance  the  same  with  that 
set  out,  it  will  be  sufiEicient  See  the  authmties  collected,  3  Stark, 
Ev.  1586. 

An  important  alteration  has  been  made  in  the  law  upon  the 
subject  of  variances,  by  stat  9  G.  4,  c.  15,  by  which  judges  at 
Nisi  Prius,  and  courts  of  oyer  and  terminer,  and  general  gaol  de- 
livery, are  empowered  to  amend  the  record  upon  which  any  trial 
may  be  pending,  in  any  indictment  or  information  for  any  mt#- 
demeanor,  when  any  variance  shall  appear  between  any  matter 
in  writing  or  in  print  produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record.  In  the  construction  of 
this  statute,  it  has  been  holden  to  apply  to  those  cases  only  in 
which  a  written  instrument  is  professed  to  be  set  out,  Ryder  v. 
Malhon,  3  C.Sf  P.  594,  and  then  only  to  mere  verbal  alterations, 
and  not  to  omissions  which  alter  the  effect  of  the  part  set  out. 
Rutherford  v.  Evans,  4C.8fP.  79.  So,  an  amendment  has  been 
refused  where  no  variance  would  have  occurred  had  common 
care  been  used  in  setting  forth  the  instrument.  Jelf  v.  Oriel,  4 
CSfP,  22.  Where  the  date  of  a  bill  of  exchange  was  mis-de- 
scribed, the  declaration  has  been  amended ;  Bentzing  v.  Scott,  4  C. 
^P.24\  and  where  a  judgment  was  stated  upon  the  record  to  be  of 
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one  court,  and  appeared,  when  produced,  to  be  of  another  court. 
Lord  Tenterden  allowed  the  record  to  be  amended.  Briant  v. 
Eicke,  M.  ^  M.  357.  But  where,  in  an  action  for  a  maUcious 
prosecution,  the  declaration  stated  that  the  former  suit  was  ter- 
minated by  judgment  of  non  ftrot,  and  it  appeared  that  it  had 
been  discontinued  upon  payment  of  costs,  it  was  holden  that  the 
record  could  not  be  amended,  because  it  was  not  the  mis-state- 
ment of  a  written  instrument,  but  the  statement  of  the  judgment 
of  a  court,  of  which  there  was  no  evidence.  Webb  v.  Hill,  3  C 
4-  P.  485. 

If  a  written  instrument  be  described  in  pleading  as  purport- 
ing to  be  so  and  so,  the  instrument,  when  produced  in  evidence, 
must  appear,  upon  the  face  of  it,  to  be  what  it  is  described  in  the 
pleading  as  purporting  to  be,  otherwise  the  .variance  will  be  fatal, 
and  may  be  taken  advantage  of  at  the  trial;  or,  (if  the  instrument 
be  also  set  out  verbatim  in  the  pleading),  the  opposite  party  naay 
demur,  or  bring  a  .writ  of  error.  As,  for  instance,  where  the  in  - 
struraent  was  described  in  an  indictment,  as  "  a  certain  paper 
writing  purporting  to  be  a  banli  note,"  and  the  note  produced, 
though  made  to  resemble,  varied  materially  in  its  form  from  a 
real  bank  note,  the  defendant  was  acquitted.  R.  v.  Jones,  IDoug^ 
300.  So,  where  a  bill  of  exchange  was  described  in  an  indict- 
ment as  "  purporting  tii^be  directed  to  one  J.  King,  by  the  name 
and  description  of  J.  Ring,"  the  judgment  was  arrested;  for  if 
it  were  really  directed  to  J.  Ring,  it  could  not  purport  (that  Is, 
appear  upon  the  face  of  it)  to  be  directed  to  J.  King.  R*  v.  Read- 
ingt  1  East,  180,  n.,  2  Leach,  590.  See  R.  v.  Gilchrist,  2  Leach, 
697.    R.y.EdsaU,  Id.  662. 

Where  words  are  the  gist  of  the  offence,  and  consequently  set 
out  in  the  indictment,  they  must  be  proved  strictly  as  laid;  if 
there  be  any  material  variance  between  the  words  proved  and 
those  laid— even  if  laid  as  spoken  in  the  third  person  and  proved 
to  have  been  spoken  in  the  second,  R,  v.  Berry,  4  jT.  /2. 217,  or 
laid  as  spoken  affirmatively,  and  proved  to  have  been  spoken  by 
way  of  interrogation,  Barnes  v.  Holloway,  8  7\  If.  150,  or  the 
like — the  defendant  must  be  acquitted.  But  if  some  of  the  words 
be  proved  as  laid,  and  the  words  so  proved  be  sufficient  to 
constitute  the  offence  for  which  the  defendant  is  indicted,  failing 
to  prove  the  remainder  of  the  words  will  not  be  material.  The 
rule  is  the  same  as  in  civil  actions  for  defamation.  See  Camps- 
grove  V.  Martin,  2  fV.Bl.790.  Walters  v.  Mace,  2B.8f  A.  756. 
•Hancock V.  Winter,^  Taunt.  205.  Where  words  are  laid  as  an 
overt  act  of  treason,  it  is  sufficient  to  prove  that  the  words  really 
used  were  the  same  in  substance  as  those  laid,  for  the  reason 
mentioned  ante,  p.  44. 

It  has  already  been  observed,  that  the  intention  of  the  party 
at  the  time  he  commits  an  offence,  is  often  an  essential  ingre- 
dient in  it;  and  in  such  case  it  is  as  necessary  to  Be  proved  as 
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any  otber  ftct  or  circumstance  laid  in  the  indictment.  When 
tn  indictment  alleged  that  the  defendant  cut  the  prosecutor, 
with  intent  to  murder,  to  disable,  and  to  do  some  grievous  bo- 
dily harm,  it  was  holden  not  to  be  supported  by  proof  of  an  in- 
tendon  to  prevent  a  lawful  apprehension,  R,  v.  Boyce,  R.8f  M 
29.  R,  ▼.  Duffin,  ILS^R,  365,  unless,  for  the  purpose  of  efiectiDg 
his  escape,  be- also  harboured  the  intent  stated  in  the  indict- 
ment. R,  V.  Gillow,  R,Sf  M.  85.  The  intention,  however,  is  not 
capable  of  positive  proof;  it  can  only  be  implied  from  overt  acts; 
and  every  man  is  supposed  to  intend  the  necessary  consequence 
of  his  own  acts.  R.  v.  FarrhigtOHf  R,8fK  207.  Therefore,  if  it 
cannot  be  implied  from  the  facts  and  circumstances  which,  toge- 
ther with  it,  constitute  the  offence,  other  acts  of  the  defendant, 
fir<Hn  which  it  can  be  implied  to  the  satisfaction  of  the  jury,  must 
be  proved  at  the  trial.  See  6  East,  464.  Thus,  on  an  indictment 
for  maliciously  shooting,  if  it  be  questionable  whether  the  shoot- 
ing was  by  accident  or  design,  proof  may  be  given  that  at  some 
other  time  the  prisoner  intentionally  shot  at  the  same  person. 

A.  V.  Voke,  JZ.  4*  -R-  531.  So,  upon  an  indictment  for  procuring 
base  coin  with  intent  to  utter  it,  evidence  of  the  defendant  hav- 
ing a  large  quantity  of  such  coin  is  admissible,  to  prove  the  in- 
tent JL  V.  Fuller,  R.  j*  R.  308.  And  in  an  indictment  for  send- 
ing a  threatening  letter,  prior  and  subsequent  letters  from  the 
prisoner  to  the  party  threatened,  may  be  given  in  evidence,  as 
explanatory  of  the  meaning  and  intent  of  the  particular  letter 
upon  which  the  indictment  is  framed.  R.  v.  RMisont  2  Leach, 
749.  Where  a  man  was  charged  with  publishing  a  libel  against 
magistrates,  with  intent  to  de£ime  those  magistrates,  and  alto 
with  intent  to  bring  the  administration  of  justictiPfnto  contempt, 
Bayley,  J.,  held  that  proof  of  his  having  published  it  with  either 
of  Uiese  intentions,  would  support  the  indictment.  J2.  v.  Evans, 
3  Stark.  35.  And  where  an  indictment  charged  the  defendant 
with  having  assaulted  a  female  child  with  intent  to  abuse  and 
carnally  know  her,  and  the  jury  negatived  the  intention  carnally 
to  know  her,  but  found  that  the  defendant  intended  to  abuse 
her,  Holroyd,  J.,  held  that  the  averment  was  divisible,  and  that 
the  defendant  might  be  convicted  of  an  assault  with  intent  to 
abuse  merely.  R.  v.  Dawson,  2  Stark.  62. 

If  a  man  be  charged  with  an  offence,  as  principal  in  the  first 
degree,  evidence  of  his  being  principal  in  the  second  degree  will 
support  the  indictment,  and  e  contra:  as,  for  instance,  if  A.  and 

B.  be  indicted  for  murder,  and  the  indictment  charge  that  A. 
gave  the  mortal  stroke,  and  that  B.  was  present  aiding  and  abet- 
ting, evidence  that  B.  gave  the  mortal  stroke,  and  that  A.  was 
present  aiding  and  abetting,  will  support  the  indictment.  Fost. 
351.  R.  V.  Mackally,  9  Co.  67  b.  Plowd.  98.  Also,  in  conspira- 
cies, and  even  in  high  treason,  when  it  consists  of  a  conspiracy, 
and  in  all  other  offences  which  involve  a  conspiracy,  not  only  the 
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acts  of  the  defendant  himself,  but  also  all  the  acts  of  his  accom- 
plices, done  in  furtherance  of  the  common  objecti  no  matter 
where  committed,  may  be  given  in  evidence  against  him.  R,  v. 
Hardy,  Etul^  P.  C  98,  99.  R.  ▼.  Twhe^  Id,  98.  As  a  foundation 
for  such  evidence,  however,  the  existence  of  the  conspiracy  must 
first  be  proved ;  2J/y,  evidence  must  be  given  to  connect  the  de- 
fendant with  the  conspirators;  and,  Mly^  it  must  be  proved  that 
the  person  whose  acts  are  about  to  be  given  in  evidence,  was 
connected  with  the  defendant  in  the  same  conspiracy.  See  A. 
▼.  LowUi  9  St,  Tr,  *670,  &c. ;  tee  also  R,  ▼.  SUme,  6  T,  R,  528. 
JR.  V.  Standley,  R,8fR,  305.  R.  v.  Oogerley,  Id.  343.  R.  v.  ^tii^- 
hy,  Id,  44e. 

In  indictments  upon  statutes,  we  have  seen,  (ante,  p.  48),  that 
where  an  exception  or  proviso  is  mixed  up  with  the  description 
of  the  oflence,  in  the  same  clause  of  the  statute,  the  indictment 
must  shew,  negatively,  that  the  party,  or  the  matter  pleaded, 
does  not  come  within  the  meaning  of  such  exception  or  proviso. 
These  negative  averments  seem  formerly  to  have  been  proved  in 
all  cases  by  the  prosecutor;  but  the  correct  rule  upon  the  subject 
seems  to  be,  that  in  cases  where  the  suliject  of  such  averment  re* 
lates  to  the  defendant  personally,  or  is  peculiarly  within  hia 
knowledge,  the  negative  is  not  to  be  proved  by  the  prosecutor, 
but,  on  the  contrary,  the  affirmative  must  be  proved  by  the  de- 
fendant, as  matter  of  defence:  but,  on  the  other  hand,  if  the  sub- 
ject of  the  averment  do  not  relate  personally  to  the  defendant, 
or  be  not  peculiarly  within  his  knowledge,  but  either  relate  per- 
sonally to  the  prosecutor,  or  be  peculiarly  within  his  knowledge, 
or  at  least  be  as  much  within  his  knowledge  as  within  the  know- 
ledge of  the  defendant,  the  prosecutor  must  prove  the  negative. 
Thus,  informaHons  upon  the  game  laws  must  negative  the  de- 
fendant's qualification  to  kill  game:  but  this  negative  need  not 
be  proved  upon  the  part  of  the  prosecution ;  on  the  contrary,  the 
defendant  must  prove  the  affirmative  of  it,  as  matter  of  defence. 
R.  V.  Turnery  5M.8fS,  206.  So,  informations  for  selling  ale  vrith- 
out  a  licence  must  negative  the  existence  of  a  licence,  but  the  in- 
former need  not  prove  the  negative.  R,  v.  Hanson,  Paley  hy 
Dowling,  45,  «.;  see  1  Hawk.  c.  89,  s,  17.  Apothecaries*  Co.y» 
Bentley,  \  C.  8f  P.  538,  \  R,  ^  M,  N,  P,  159.  On  the  other  hand, 
upon  an  indictment  on  the  repealed  stat.  42  G.  3,  c,  107,  *.  1, 
which  made  it  felony  to  course  deer  in  an  inclosed  ground,  vnth- 
out  the  consent  of  the  owner— -that  the  deer  were  coursed  with- 
out the  consent  of  the  owner,  was  necessary  to  be  proved  upon 
the  part  of  the  prosecution.  See  R,  v.  Rogers,  2  Camp,  654.  But 
although  it  was  once  supposed  that  the  negative  in  such  cases 
could  only  be  proved  by  the  owner,  it  is  now  fully  established 
that  It  may  be  presumed  from  circumstances,  or  be  proved  by  the 

^fK^Ji^l  **^"®'-  ^  ^-  ^^'**»  ^  ^-  ^'•^«*>  ^-  V.  ChamberUOn, 
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Itk  not  necessary  to  prove  the  oflfbnce  charged  in  the  indictment 
to  the  whole  extent  laid,  provided  the  proof  constitute  an  oflfence 
panishable  by  law,  R.  v.  ffoUingberryj  A  B.  ^  C.  330.  R.  v.  ffunf, 
2  Camp.  585,  of  the  same  quality  as  that  charged;  for  an  indict- 
ment for  a  felony  will  not  support  a  conviction  for  a  misdemea- 
nor. R.  Y.  Wtstbear,  2  Sir.  lld^.  I  Leach,  \2,  Thus,  where  a 
statute  annexes  a  higher  degree  of  punishment  to  a  common  law 
felony,  if  committed  under  certain  circumstances,  if,  upon  an  indict- 
ment under  the  statute,  the  prosecutor  prove  the  felony  to  have 
been  committed,  but  fail  in  proving  it  to  have  been  committed 
under  the  circumstances  specified  in  the  statute,  the  defendant 
shall  be  convicted  of  the  common  law  felony  only.  So,  if  a  mis- 
demeanor at  common  law  be  made  additionally  penal  by  statute, 
if  committed  under  certain  circumstances,  the  defendant  shall  be 
convicted  of  the  misdemeanor  at  common  law,  if  the  prosecutor 
succeed  in  proving  the  commission  of  the  offence,  but  fell  in 
proving  that  it  was  committed  under  the  circumstances  specified 
in  the  statute.  2  Hale,  191, 192.  Upon  an  indictment  for  mur- 
der, if  the  prosecutor  fail  in  proving  the  malice  prepense,  the  de- 
fen^nt  may  be  convicted  of  manslaughter;  R,  v.  MachaUy,  9Ce. 
576;  or,  on  a  charge  of  burglary,  and  stealing  goods,  if  no  burg* 
larybe  proved ;  or  for  robbery,  if  the  property  be  not  taken  from 
the  person  by  violence  or  putting  in  fear, — the  prisoner  may  be 
convicted  of  the  simple  larceny.  2  Hale,  203.  Where  the  de- 
fendant was  indicted  for  stealing  a  colt,  it  was  holden,  that  he 
could  not  be  convicted  under  the  stat.  1  Ed.  6,  e.  12,  s,  10,  which 
£d  not  mention  colts,  but  might  be  convicted  of  the  simple  lar-^ 
ceny.  R.  v.  Beaney,  R.  8f  R,A\^.  Upon  an  indictment  for  per- 
jury, it  is  suflScient  if  any  one  of  the  assignments  of  perjury  be 
proved.  See  R.  v.  Rhodes,  2  Ld.  Raym.  886.  Upon  an  indict- 
ment for  high  treason,  proof  of  any  one  overt  act  is  sufficient, 
provided  the  overt  act  so  proved  be  a  sufficient  overt  act  of  the 
treason  laid  in  the  indictment.  1  Hale,  122.  Fo»t.  194.  2  Hawk, 
c.  46,  i.  35.  Where  an  indictment  contains  divisible  averments, 
as,  that  the  defendant  "  forged,  and  caused  to  be  forged,"  proof 
of  either  averment  will  be  sufficient.  R.  v.  Middkhurtt,  1  Bur, 
400.  Thus,  a  defendant  may  be  convicted  of  printing  and  pub- 
lishing a  libel,  upon  an  indictment  which  charges  him  with  com- 
podng,  printing,  and  publishing  it  R,  v.  Hunt,  2  Camp.  585.  R* 
V.  Wiliiams,  Id.  646.  And  where  two  intentions  are  ascribed  to 
one  act,  as,  that  a  libel  was  published  with  intent  to  defame  A.  B., 
fmd  also  to  bring  the  administration  of  justice  into  contempt, 
R.  V.  Evans,  3  Stark,  35,  or  that  an  assault  was  committed  upon 
a  female,  with  intent  to  abuse  and  carnally  know  her,  R.  v.  Daw 
ion,  Id.  62,  proof  of  either  of  these  intentions  will  be  sufficient. 
So,  where  an  indictment  charged  that  the  defendant  was  employ- 
ed in  two  branches  of  the  post  office,  (7  G.  a,  e.  50,  s,  1),  proof 
of  his  employment  in  either  was  holden  sufficient.  R,  v.  EUins, 
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M*i^  R.l^B.  And  where  an  information  for  a  libel  charged  that 
outrages  had  been  committed  in  and  near  the  neighbourhood  of 
Nottiagham,  it  was  held  that  the  averment  was  divisible,  and  that 
it  was  sufficient  to  prove  that  outrages  had  been  committed  in 
cither  place.  R.  v.  Sutton,  4tM.^S.  532.  In  larceny,  if  any  one 
of  the  articles  enumerated  in  the  indictment  be  proved  to  have 
been  stolen  by  the  defendant,  it  will  be  sufficient.  2  Hale,  302. 
aee  R.y,  ElUtUt  R.S^R.  188.  Upon  an  indictment  for  extortion* 
alleging  that  the  defendant  extorted  twenty  shillings,  it  is  suffi- 
dent  to  prove  that  he  extorted  one  shilling.  R,  v.  Burdett,  1  Ld, 
Raym,  149.  see  R.  v.  Carton,  R,  ^  R,  303.  And  upon  an  indict- 
ment for  obtuning  money  by  false  pretences,  proof  of  part  of  the 
pretence  alleged,  if  the  money  were  obtained  upon  that  part* 
will  be  sufficient.  R,  v.  Hill,  R.SfR.  1 90.  Upon  an  indictment 
against  two  for  a  joint  and  single  offence,  as,  stealing  in  the  dwell- 
ing-house, either  may  be  found  guilty ;  but  they  cannot  be  found 
guilty  of  separate  parts  of  the  charge ;  and  if  found  guilty  sepa- 
rately, a  pardon  must  be  obtained,  or  a  nolle  prosequi  entered 
as  to  the  one  who  stands  second  upon  the  indictment,  before  judg- 
ment can  be  given  against  the  other.  R.  v.  Hempstead,  R,  Sf  R, 
344.  But  where  several  are  indicted  for  burglary  and  larceny, 
one  may  be  found  guilty  of  the  burglary  and  larceny,  and  the 
others  of  the  larceny  only.  R,  v.  Butterworth,  Id,  520. 
.  Allegations  which  are  not  essential  to  constitute  the  offence,, 
and  which  may  be  omitted  without  affecting  the  charge,  or  vitiat- 
ing the  indictment,  do  not  require  proof,  and  may  be  rejected  as 
surplusage.  As,  for  instance,  where  a  defendant  was  charged  in 
the  indictment  with  having  committed  arson  in  the  night  time, 
and  it  was  proved  that  he  committed  it  in  the  day  time,  he  was 
convicted,  and  the  conviction  was  holden  good.  jR.  v.  Minton, 
2  East,  P.  C.  1021.  So,  if  a  man  be  indicted  for  robbery  near 
the  highway,  R,  v.  Summers,  2  East,  P.  C.  785.  R,  v  Wardle, 
Jb,  R.  8f  R.  9,  or  in  a  dwelling-house,  R,  v.  Pye,  lb.  R,  v. 
Johnson,  lb.,  and  the  prosecutor  prove  the  robbery,  but  fail 
in  proving  it  to  have  been  committed  near  the  highway,  or 
in  the  dwelling  house,  the  defendant  shall  nevertheless  be  con- 
victed; for  robbery  is  a  capital  felony  wherever  committed.  So, 
upon  an  indictment  for  having  a  die  made  of  iron  and  steel  in 
possession  {8  S;  9  W.  3,  c,  26,  s,  I),  it  was  holden  immaterial  of 
what  the  die  was  made,  and  that  proof  of  a  die  made  of  either 
or  both  would  satisfy  the  charge.  R.  v.  Oxford,  R.  Sf  R,  382. 
R,  V.  Fhillips,  Id.  369.  Upon  the  same  principle,  in  R.  v.  Holt, 
5  T*  R.  446,  2  Leach,  593,  it  was  holden  upon  an  information 
for  a  libel  with  intent  to  bring  a  proclamation  of  the  King  into 
contempt,  that  an  averment  that  divers  addresses  had  been  pre- 
sented to  his  Majesty  on  the  occasion  of  such  proclamation,  was 
not  connected  with  the  charge,  and  therefore  did  not  require 
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proo£  But  this  rnle  does  not  extend  to  allegations,  necessary 
or  unnecessary,  which  are  descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  charge.  As,  for  instance,  an  in- 
dictment for  stealing  a  black  horse,  will  not  be  supported  by 
proof  that  the  horse  was  of  some  other  colour ;  for  the  allegation 
of  colour  is  descriptive  of  that  which  is  legally  essential  to  the 
oSence,  and  cannot  be  rejected.  2  Stark.  Evid,  1531.  So^  upon 
an  indictment  (upon  the  repealed  stat  57  G,  3,  c.  90)  for  being 
found  armed  with  intent  to  destroy  game  in  a  certain  wood, 
called  the  Old  Walk,  in  the  occupation  of  J.  J.,  it  was  holden, 
It  appearing  that  the  .wood  had  always  been  called  the  Long 
Walk,  and  never  the  Old  Walk,  that,  although  it  was  unneces- 
sary to  state  the  name  of  the  close  when  the  occupation  was 
stated,  yet,  being  stated,  it  was  ipaterial,  and  could  not  be  re- 
jected. R.  V.  Owerit  R.  Sf  M.  118.  And  where  an  indictment 
for  stealiag  a  bank  note  described  it  as  signed  by  A.  H.  for  the 
Governor  and  Company  of  the  Bank  of  England,  it  was  holden 
by  the  judges  that  there  could  be  no  conviction  without  evidence 
of  the  signature  of  A.  U.  '  R.  v.  Craven^  R,8fR,\^, 

Matter  of  defence^  4*^.] — Matter  of  defence,  when  g^ven  in  evi- 
dence under  the  general  issue  (and  which  is  almost  invariably 
the  case,  see  aniei  p.  87),  is  proved  by  puol  evidence,  or  by 
records  or  other  written  evidence,  according  to  the  rules  laid 
down  in  the  next  chapter ;  when  pleaded,  and  put  in  issue  by 
the  replication,  it  is  also  proved  in  the  same  manner,  but  subject 
to  the  same  rules  as  to  variance,  that  have  just  now  been  lasd 
down  with  respect  to  indictments.  And  the  same,  as  to  matte 
of  replication,  &c.  / 

Matter  not  alleged,  in  what  oaset] — The  general  rule  upon  thi 
subject,  in  criminal  as  well  as  dval  cases,  is,  that  nothing  shall 
be  given  in  evidence,  which  does  not  directly  tend  to  the  proof 
or  disproof  of  the  matter  in  issue.  Thus,  it  is  not  allowable  upon 
the  trial  of  an  indictment  to  shew  that  the  prisoner  has  a  gene- 
ral disposition  to  commit  the  same  kind  of  offence  as  that  for 
which  he  stands  indicted.  Upon  an  indictment  for  an  infamous 
crime,  an  admission  by  the  defendant  that  he  had  committed 
such  an  offence  at  another  time,  with  another  person,  and  had  a 
tendency  to  such  practices,  ought. not  to  be  received.  /2.  v. 
Cole,  1  PhiL  Ev.  170.  In  fact,  there  is  no  exception  to.  this 
rule,  in  criminal  cases,  although  there  are  certainly  some  cases 
which  seem  to  be  so.  In  high  treason,  by  stat.  7  ^B  W.  S,  c.  3, 
i,  8,  no  evidence  shall  be  admitted  or  given  of  any  overt  act 
that  is  not  expressly  laid  in  the  indictment ;  yet  this  does  not 
prevent  overt  acts  not  laid  from  being  given  in  evidence,  if  they 
be  direct  proof  of  any  of  the  overt  acts  which  are  laid  ?  Ji!.  v. 
Rookwood,  4  St,  Tr,  661,  697,  Holt,  683,  615.  and  see  4  St. 


fiv  a  libel  diaiged  that 
the  nd^bourhood  of 
It  ms  divisible,  and  that 
had  been  comnutted  in 
4M.^S.  532.  In  larceny,  if  any  one 
in  the  iadkinimt  be  proved  to  have 
hr  the  ifftnilMl,  it  vill  be  safiident.  2  Bale,  302. 
JL  4-  iL  1  Sft.  Upon  an  iodicdnent  for  extortion, 
the  Adeadaat  eji>Mted  twenty  shillings,  it  is  suffi- 
exiBfted  «ae  shilSi«.  ML  ▼.  Bmrdett,  1  Ld, 
l«lL«viti;.r«n«,JL4-iLM3.  And  upon  an  indict- 
lar  ebniwing  aMMer  by  frlse  pretences,  proof  of  part  of  the 
aftet(<  if  the  Money  were  obtained  upon  that  part, 
«vi  b«  s«fick«L  iL¥.llia,  Jt^^JLlMl  Upon  an  indictment 
t«n»  Mr  a  joint  and  single  oftnce,  as,  stealing  in  the  dwell- 
vay  he  lb«nd  gnil^:  but  they  cannot  be  found 
fwilCT  41  scpnvare  pnits  of  the  charge ;  and  if  found  guilty  sepa- 
cMefr,  a  pairdon  hmkC  he  ohtiined,  or  a  mMe  pmequi  entered 
«s  I*  the  one  vho  stands  second  upon  the  indictment,  before  jadg- 
»e«t  CMi  he  given  against  the  other.  JL  v.  Btmfiiemd,  ILSfR. 
344k  But  vrhere  several  are  indicted  for  burglary  and  larceny, 
«ne  May  be  fennd  guilty  of  the  Imigiauy  and  larceny,  and  the 
ilimt  of  the  larceny  obIt.  SL  v.  Bmiierwartk,  Id,  520. 

Alkfntionrr  vihkh  are  not  ewential  to  constitute  the  offence,. 
and  vrlSch  way  be  omitted  without  afiectii^  the  chaige,  orvidat- 
ii^  ^he  indktifnt,  do  not  require  prooC  and  may  be  rejected  as 
smphH^go..    As*  for  instance^  where  a  defendant  was  charged  in 
the  InJIilBwnl  with  hana^  coasmitted  arson  in  the  night  time. 
Mid  it  was  pioved  that  he  conusitted  it  in  the  day  time,  he  was 
faavkH<  and  the  cnnviction  was  holden  good.    R,  v.  Mmtcm, 
^  SmKk  i^«  C  IMl.    SOk  if  a  man  be  indicted  for  robbery  near 
the  l^wmv.  Jt  v«  ^^Mirt,  ^  Ernst,  P.  C.  785.  IL  v  IFardle, 
#«k  it  ^  ir.'9L  or  in  a  dweUiog-house,   it  v.  Pye,  lb,   R.  v. 
JUbMSMb  iAk,  and  the  pfosecutor  prove  the  robbery,  but  fidl 
in  piovii^  it  to  have  been  committed  near  the  highway,  or 
in  the  dwcUinir  honsa,  the  defendant  shall  nevertheless  be  con- 
victed;  for  robbery  is  a  capital  felony  wherever  committed.    So, 
an  indictment  for  having  a  die  made  of  iron  and  steel  in 
(S  4^  9  IT.  3,  €.26,  A.  1),  it  was  holden  immaterial  of 
what  the  die  was  made^  and  tliat  proof  of  a  die  made  of  either 
or  both  would  satisfy  the  charge,    it  v.  Oxford,  R,  S[  R,  382. 
it  V.  i^iHSqw.  M  369.   Upon  the  same  principle,  in  it  v.  HoU, 
5  r«  it  446,  2  Letiek,  593,  it  was  holden  upon  an  information 
tor  a  libel  with  intent  to  bring  a  proclamation  of  the  King  into 
eonlempt,  that  an  averment  that  divers  addresses  had  been  pre- 
sented to  his  Majesty  on  the  occasion  of  such  proclamation,  was 
not  connected  with  the  charge,  and  therefore  did  not  require 
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Tr,  722,  731.    6  Id,  282,  284.    Fost  9,  22.    R,  v.  Wa^a/r^ 
2  Stark,  184;  and  if  any  one  overt  act  be  proved  against  the  de- 
fendant in  the  proper  county,  acts  of  treason  tending  to  prove 
such  overt  act,  though  done  in  a  foreign  county,  may  be  given 
in  evidence.    Fast,  9,  22.  8  St,  Tr,  218.   9  Id,  580,  558—562. 
4M627,  655.  6  Id,  292.  8  Mod.  91.    Or,  if  the  treason  consist 
of  a  conspiracy,  any  act  of  the  defendant's  accomplices,  done  in 
furtherance  of  the  common  design,  although  not  laid  as  an  overt 
act  in  the  indictment,  may  be  given  in  evidence,  provided  it  be 
direct  proof  of  an  overt  act  laid.   R,  v.  Hardy,  1  Ecutf  P.  C,  98, 
99.     So,  in  ordinary  cases  of  conspiracy,  acts  done  by  some  of 
the  conspirators  in  the  county  in  which  the  oSbnce  is  laid  bein^ 
proved,  acts  done  by  others  of  the  conspirators  in  other  countiea 
may  be  given  in  evidence.    R,  v.  Bowes,  4  East,  171,  n.     And 
in  an  indictment  against  persons  for  a  conspiracy  to  carry  on 
the  business  of  common  cheats,  evidence  was  admitted  of  the  de« 
fendants'  having  made  &lse  representations  to  other  tradesmen, 
besides  those  named  in  the  indictment.    R,  v.  Roberts,  1  Camp, 
400.     In  jR.  V.  Hunt  and  others,  3  B,  8f  A,  566,  upon  an  in* 
dictment  for  conspiring  and  unlawfully  meeting  for  the  purpose 
of  exciting  disaffection  and  discontent  among  his  Msgesty^s  sub- 
jects at  Manchester,  it  was  holden  that  the  previous  conduct  of  a 
portion  of  the  assembly,  in  training,  &c.,  and  in  assaulting  •  per ^^ 
sons  whom  they  called  spies,  was  competent  evidence  as  to  the 
^neral  character  and  intention  of  the  meeting,  although  the 
effect  of  it  as  to  each  particular  defendant  was  a  distinct  matter 
for  the  consideration  of  the  jury.  It  was  also  holden,  that  it  was 
competent  to  shew,  as  against  Hunt,  (who,  though  a  stranger 
except  by  political  connection,  had  been  invited  to  jHredde  as 
chairman  at  the  meeting),  that  at  a  similar  meeting  in  another 
place,  holden  for  an  object  professedly  similar,  certain  resolu- 
tions had  been  proposed  by  that  person ;  it  being  in  its  nature  a 
declaration  of  his  sentiments  and  views  on  the  particular  subject 
of  such  meetings,  and  of  the  topics  there  discussed.     But  the 
court  held  that  evidence  of  the  misconduct  (^  the  military  and 
others,  in  the  subsequent  dispersion  of  the  meeting,  was  pro- 
perly refused  by  the  judge  at  the  trial,  as  irrelevant,  and  having 
no  bearing  upon  the  intention  and  objects  of  the  meetii^,  whidi 
intention  and  objects  obviously  existed  previously  to  the  allied 
misconduct  of  the  military,  attempted  to  be  given  in  evidence. 
With  a  view  to  prove  the  identity  of  the  defendant,  it  may  be 
shewn  that  other  goods  not  included  in  the  indictment,  which 
were  stolen  from  the  premises  at  the  same  time,  were  found  in 
his  possession.     So,  it  may  be  shewn  upon  an  indictment  for 
arson,  that  property  taken  out  of  the  house  at  the  time  of  the 
firing  was  afterwards  found  secreted  in  the  possession  of  the 
prisoner.      R,  v.  Rickman,  2  Efut,   P,  C,  1035.    And  where 
several  felonies  are  connected  together,  and  form  one  entire 
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tnnsacdoiiy  upon  an  indictment  ibr  one,  the  other  may  be  prov- 
ed to  shew  the  character  of  the  transaction.  A.  v.  EUitf  6  £,  ^  C^ 
145.    See  ILY.EgerUm,iL^R.S75. 

Where  a  e:iiilty  knowledge  upon  the  part  of  the  defendant  is 
to  be  proTed,  the  prosecutor  is  allowed  to  give  iu  evidence  other 
instances  of  his  having  committed  the  same  offence  for  which  he 
b  now  indicted.  As,  for  instance,  v^n  an  indictment  for  dis- 
posing of  and  putting  away  a  forged  bank  note,  knowing  it  to 
be  foiiged,  the  prosecutor  may  give  evidence  (see  R.  v.  Millard, 
R.SfR,  245)  of  other  forged  notes  having  been  uttered  by  the 
prisoner,  at  other  times,  before  or  after  the  commission  of  the  of- 
fence for  which  he  is  indicted,  R.  v.  Wylie,  I  N.R,  93,  2  Leach, 
083.  n.  V.  Taterml,  IN.R.  93.  R,  v.  BaU,  R,^R,  132, 1  Camp. 
324,  or  that  he  had  other  foiged  notes  of  the  same  kind  in  Us 
possession,  R.  v.  Hough,  A.  4*  ^  120,  or,  as  it  would  seem,  of  a 
different  kind;  BayL  on  BUls,  450;  in  order  to  prove,  or  at 
least  to  raise  a  presumption  o^  his  knowledge  that  the  note  in 
question  was  forged.  So,  upon  an  indictment  for  uttering  coun- 
terfeit money,  it  is  competent  to  the  prosecutor  to  prove  that 
other  pieces  of  such  counterfeit  money  were  found  upon  the  de- 
fendant, or  were  uttered  by  bun  at  different  times.  I  N.  R.  95. 
For  the  same  reason,  proof  of  the  defendant's  conduct  in  such 
other  utterings,  as,  for  example,  that  he  passed  by  different 
names,  is  admissible.  BayL  on  Bills,  449.  Upon  an  indictment 
finr  receiving  stolen  goods,  evidence  may  be  given  of  the  receipt 
of  several  aj^icles  at  different  times,  for  the  purpose  of  shewing 
a  guilty  knowledge.    R.  v.  Dunn,  R,  if  M.  148. 

And  nearly  the  same  rule  applies,  where  it  is  requisite  for  the 
prosecutor  to  prove  malice  upon  the  part  of  the  defendant.  As, 
for  instance,  upon  an  indictment  for  murder,  former  attempts  of 
the  defendant  to  assassinate  the  deceased  would  not  only  be 
receivable  in  evidence,  but  would  be  very  strong  presumptive 
proof  of  malice  prepense.  SeeR.  v.  Voke,  R,  S^  R.53 1,  ante,  p,  97. 
So,  for  the  same  reason,  former  menaces  of  the  defendant,  or  ex- 
pressions of  vindictive  feeling  towards  the  deceased,  or  in  fact  the 
existence  of  any  motive  likely  to  instigate  him  to  the  commission 
of  the  offence  iu  question,  are  also  in  such  acase  receivable  in  evi- 
dence. In  a  civil  action  for  de&mation,  the  plaintiff  is  always 
allowed,  in  order  to  prove  the  malice  of  the  defendant,  to  give  in 
evidence  other  words  spoken  by  the  defendant,  besides  those  set 
out  in  the  declaration;  Wane  v.  Chadwellf  2  Stark,  457.  Rut' 
iel  V.  Macquisier,  1  Camp,  49 ;  and  the  same  in  actions  for 
libeL    Lee  v.  Huson,  Peake,  N.  P,  C.  74. 1 66. 

Upon  an  indictment  for  a  rape,  the  defendant  may  give  gene- 
ral evidence  of  the  woman's  character  for  want  of  chastity,  or 
he  may  prove  that  she  had  before  been  criminally  connected 
with  him,  but  not  that  she  had  been  criminally  connected  with 
others;  R,  y, Hodgson,  R,  ^ R,  211 ;   and  the  same,  upon  an 
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indictment  with  intent  to  commit  a  rape.  R,  v.  Clarke,  I  Stark, 
343.  See  R,  v.  Barker,  SC.S^P.  589.  Upon  an  indictment  for 
libel,  the  defendant  has  been  allowed  to  g^ve  in  evidence  such 
other  parts  of  the  same  publication,  as  were  fairly  connected  with 
the  libel  in  question,  and  upon  the  same  topic,  in  order  to  dis- 
prove the  motive  imputed  to  him  by  the  indictment,  and  to  shew 
the  fair  construction  that  should  be  put  upon  the  passages  therein 
set  out  R,  ▼.  Lambert^ Perry,  3  Camp.  398.  And  in  Home  Tooke^s 
case,  (1  East,  P,C,  31),  it  being  proved  upon  the  part  of  the 
prosecution  that  the  defendant  had  distributed  several  publications 
advocating  republican  principles,  and  which  was  offered  in  evi- 
dence in  order  to  induce  a  presumption  that  parfiamentary  reform 
(which  was  expected  to  be  set  up  by  the  prisoner  in  his  defence) 
was  a  mere  pretext  to  cover  his  treasonalAe  purposes :  the  defen- 
dant, in  order  to  rebut  that  presumption,  was  allowed  to  give  in 
evidence  a  book  upon  parliamentary  reform,  written  by  him  and 
published  twelve  years  before. 

The  prisoner  also  will  be  allowed  to  call  witnesses  to  speak 
generally  as  to  his  character,  but  not  to  give  evidence  of  parti- 
cular actions,  unless  such  evidence  tend  directly  to  the  disproof 
of  some  of  the  &cts  put  in  issue  by  the  pleadings. 

These  several  cases  now  mentioned,  when  carefully  cooflldered^ 
will  be  found  to  be,  not  exceptions  to,  but  rather  illuetratioRS  o^ 
the  rule  above  mentioned,  namely,  that  nothing  shall  be  given  in 
evidence,  which  does  not  tend  directly  to  the  proof  or  disproof 
of  the  matter  in  issue.  In  most  of  them,  the  evidence  admitted 
tended  directly  to  the  proof  of  the  knowledge  w  intention  of  tiro 
defendant,  at  the  time  of  the  commission  of  the  ofllcnce,  and 
which  was  a  material  ingredient  in  the  crime  imputed  to  him. 
In  the  case  of  rape,  above  mentioned,  the  evidence  tended  to 
shew  the  great  improbability  of  any  resistance  upon  the  part  of 
the  woman,  and  also,  that  the  woman  was  not  entitled  to  credit 
as  a  witness.  As  to  evidence  of  the  defendant's  character,  it  cao 
be  of  avail  only  in  doubtful  cases;  where  the  probabilities  of  the 
defendant's  guilt  on  the  one  side,  and  the  probabilities  of  his  in* 
nocence  on  the  other,  are  nearly  equal,  satisfactory  testimony  as 
to  his  general  good  character  for  honesty  or  humanity  may  have 
the  effect  of  raising  a  well  founded  presumption  in  the  minds  <^ 
the  jurors,  that  a  man  of  such  a  character  could  not  have  beea 
the  perpetrator  of  the  larceny  or  murder  imputed  to  him;  and  in 
this  sense  it  may  be  deemed  evtdencs  tending  to  tlie  disproof  of 
the  matter  in  issue. 

Where  the  offence  is  stated  in  general  terms  in  the  indictment^ 
as,  for  instance,  where  the  defendant  is  indicted  as  a  common 
barrator  or  common  scold,  or  for  keeping  a  common  gambliBg 
house,  or  bawdy  house,  {$ee  anie,p,  37),  the  prosecutor  is  aHowed 
of  course  to  g^ve  evidence  of  all  the  particular  &cts  which  con-^ 
stitute  the  offence  thus  generally  stated  in  the  indictment 
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CHAPTER  II. 


THB  MANNER  OF  PROVING  THE  MATTERS  PUT  IN  ISSUE. 

EVIDENCE  may  be  classed  under  three  heads :  admissions  or 
confessions,  presumptions,  and  proofs.  These  we  shall  consider 
folly  in  the  several  sections  of  tbie  chapter.  But  before  we 
enter,  into  a  particular  consideration  of  the  subject,  it  may  be 
necessary  first  to  nodce  one  or  two  rules  relating  to  evidence 
generally. 

First,  it  is  a  general  rule,  that  die  best  evidence  the  nature  of 
the  case  will  admit  of,  must  be  produced,  if  it  be  possible  to  be 
had;  but  if  not  possible,  then  the  next  best  evidence  that  can  be 
bad  shall,  be  allowed.  For  if  it  appear  tiiat  there  is  any  better 
evidence  existing  than  that  which  is  produced,  the  very  non- 
production  of  it  creates  a  presumption  that,  if  produced,  it  would 
have  detected  some  falsehood  which  at  present  is  concealed.  3 
BL  Com,  368.  Giib.  Ev.  16.  R.  v,  James,  1  Show,  397,  Carth,220, 
Holt,  284,  1  Salk.  281.  William  v.  E,  I.  Company,  3  East,  192. 
See  Arch,  PL  Sf  Eo,  353 — 357.  Therefore,  before  secondary  evi- 
dence is  offered,  a  foundation  for  it  must  first  be  laid,  by  proving 
that  better  evidence  cannot  be  obtained.  Thus,  for  instance,  the 
best  evidence  of  the  contents  of  a  deed  or  other  written  instru- 
ment is  the  written  instrument  itself;  secondary  evidence,  a  co- 
py, or  parol  evidence  of  the  contents  of  the  original.  There- 
fore, before  a  copy  of  a  written  instrument,  or  parol  evidence  of 
its  contents,  can  be  received  as  proof,  the  absence  of  the  original 
instrument  must  be  accounted  for,  by  proving  that  it  is  lost  or 
destroyed,  or  that  it  is  in  the  possession  of  the  opposite  party. 
And  80  strict  is  the  rule  in  this  respect)  that  not  even  the  decla- 
rations of  the  party  against  whom  it  is  to  be  used  are  admis- 
siUe  for  this  purpose,  unless  the  non-prOduction  of  the  instru- 
ment be  accounted  for.  Bloxam  v.  Elsie,  I  R,SfM,  N.  P,1B7. 

Records,  however,  are  seemingly  an  exception  to  this  rule, 
for  tliey  are  proved  by  exemplifications  or  other  copies,  in  all 
cases,  unless  they  be  records  of  the  court  in  which  they  are  to 
be  pradnced,  and  the  matter  of  record  form  the  gist  of  the  plead- 
ing to  be  proved.  This  exception  has  been  adopted  from  neces- 
sity; requiring  the  record  itself  to  be  given  in  evidence,  would 
be  productive  of  gr^at  inconvenience,  for  it  probably  might  be 
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wanted  for  that  purpose  in  several  parts  of  the  kingdom  at  the 
same  time:  besides,  by  removing  it  from  the  place  in  which  it 
was  deposited,  there  would  necessarily  be  great  danger  of  its 
being  lost  Gilb,  Ev.  7, 8.  For  the  same  reasons,  journals  of  the 
House  of  Lords,  or  House  of  Commons — a  bill,  answer,  deposi- 
tions, and  decree  in  equity,  in  most  cases — libel,  answer,  de- 
positions, &c.,  in  the  ecclesiastical  and  admiralty  courts,  in  most 
cases — the  rolls  of  a  court  baron,  and  other  inferior  courts — 
parish  registers— entries  in  corporation  books,  or  the  books  of 
public  companies,  relating  to  things  public  and  general-^may 
all  be  proved  by  copies. 

When  the  copy  of  a  document,  (the  document  itself  not  being 
evidence  at  common  law),  is  made  evidence  by  act  of  ParliMnent,* 
a  copy  must  be  produced;  fehe  original  is  not  made  admissible 
evidence  by  implication.  Burdonv,  Rickettt  2  Camp.  121,  n. 

Where  a  written  instrument  is  in  the  hands  of  the  opposite 
party,  it  is  necessary  to  serve  him  or  his  attorney  with  a  notice 
to  produce  it;  and  if  he  do  not  produce  it  at  the  trial,  in  pursu- 
ance of  the  nodce,  then,  upon  proving  the  service  of  the  notice^ 
you  will  be  allowed  to  give  secondary  evidence  of  its  contents. 
The  rule  in  this  reject  is  the  same  in  criminal  as  in  civil  cases. 
Altomey-Generaly.Le  Merchant,  2  T,  i2.201.  But  in  cases  where 
the  nature  of  the  pleading  ^ves  sufScient  notice  to  the  defendant 
of  the  subject  of  inquiry,  so  that  he  may  prepare  himself  to  pro- 
duce the  written  instrument,  if  necessary  for  his  defence,  a  no* 
tice  to  produce  it  is  not  required :  thus,  for  instance,  it  has  been 
holden  that,  in  trover  for  a  bond,  the  plaintiff  may  give  parol  evi- 
dence of  it,  to  support  the  general  description  of  it  in  the  decla* 
ration,  without  having  given  the  defendant  previous  notice  to 
produce  it.  How  v.  Hall,  14  East,  274.  So,  upon  an  indictment 
fer  stealing  a  bill  of  exchange,  parol  evidence  of  it  was  admitted, 
without  a  notice  to  produce  it.  R,  v.Aickles,  1  Leach,  330.  So, 
upon  an  indictment  for  administering  an  unlawful  oath,  where  it 
appeared  that  the  defendant  read  the  oath  from  a  paper,  parol 
evidence  of  what  the  defendant  in  fact  said,  was  holden  to  be 
sufficient,  without  giving  him  notice  to  produce  the  paper.  R,  v. 
Moors,  6  Eiut,  421.  So,  where  a  seditious  meeting  came  to  cer- 
tain resolutions,  and  the  defendant,  who  was  chairman,  gave 
a  copy  of  these  resolutions  to  another  person,  it  was  holden  that 
this  copy  might  be  given  in  evidence,  without  a  notice  to  produce 
the  original.  R.  V.  Hunt,  Z  B.SfA,  566.  In  the  same  case  it  was 
also  holden,  that  it  was  n«t  necessary  to  produce  or  account  for 
banners  bearing  certain  inscriptions,  &c.  exhibited  at  such  meet- 
ing, but  that  parol  evidence  of  such  matters,  by  eye-witnesses, 
was  perfectly  admissible  to  shew  the  genersd  character  and  in* 
tentiott  of  the  assembly.  Id*  See  1  Ardi,  Pr,  B.  R.  168. 

Secondly f  it  is  a  general  rule,  that  hearsay  is  no  evidence;  and 
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ht  two  reasons :  what  the  other  person  said  was  not  upon  oath ; 
and  the  party  who  is  to  be  affected  by  it,  had  no  opportunity  of 
cross-examining  him.  Gilb.  Ev,  149.  To  this  rule,  however, 
there  are  some  exceptions,  arising  from  necessity:  1.  Hearsay  is 
admissible  to  prove  the  death  of  a  person  beyond  sea;  B,  N. 
P.  294.  Doe  v.  Grijiti,  15  Eati,  293.-2.  Hearsay  is  good  evi- 
dence to  prove  a  prescription,  B,  N.  P.  295,  or  custom ;  Nicho' 
las  V.  Parker,  14  East,  327,  n.  Doe  v.  Sisson,  12  East,  62 ;  and  for 
thu  purpose  elderly  witnesses  are  usually  called  to  prove  what 
they  heard  in  their  youth  from  elderly  persons  upon  the  subject. 
— 3.  What  a  witness  has  been  heard  to  say  at  another  time,  may 
be  given  in  evidence,  in  order  to  invalidate  or  confirm  the  testi- 
mony he  gives  in  court;  2  Hawk,  c.  46,  s,  14.  Gilb.  Ev.  150. — 4. 
TV  hen  hearsay  is  introduced,  not  as  a  medium  of  proof  to  esta- 
blish a  distinct  fact,  but  as  being  part  of  the  transaction  in  ques- 
tion, it  is  admissible.  22.  v.  Crordon,  21  St.  Tr.  535. — 5.  Upon  an  In- 
dictment for  murder,  the  dying  declarations  of  the  deceased  are 
receivable  in  evidence,  if  it  appear  to  the  satisfiiction  of  the  judge 
(R.  V.  John,  1  East,  P,  C.  358,  360.  R.  v.  Huckt,  1  Stark.  523) 
that  the  deceased  w&9  conscious  of  his  being  in  a  dying  state  at  the 
time  he  made  them.  R.  v.  Woodcock,  1  Leach,  502.  R.r.  Welbourn, 
I  East,  P.  C.  358.  R.Y.  Christie,  Cor.  Sup.  202,  and  was  sen- 
sible of  his  awful  situation ;  R,  v.  Pike,  ZC.^P.  589;  even  though 
he  did  not  actually  express  any  apprehension  of  danger;  1  Eaxt, 
P.  C.  358.  R.  V.  Dingier,  2  Leach,  561 ;  and  his  death  did  not 
ensue  until  a  considerable  time  after  the  declarations  were  made. 
12.  V.  Moseley,  R.  SfM.  97.  But  these  declarations  are  only  ad- 
missible where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  causes  of  the  death  the  subject  of  the  dying  de- 
chu-ation.  R.  v.  Mead,  2B.^C.  608,  per  Abbott,  C.  J.  There- 
fore, upon  an  indictment  for  peijury,  a  dying  declaration  is  not 
adn^sible  to  disprove  a  fact  upon  which  the  perjury  is  assigned. 
A,  V. Mead,  4D.^  R.  120,2  B.  4*  C.  606.  And  upon  an  indict- 
ment for  administering  savin  to  a  pregnant  woman  not  quick  with 
child,  her  dying  declarations  are  not  admissible,  though  they  re* 
late  to  the  cause  of  her  death.  R,  v.  Hutchinson,  2  B.SfC,  608, 
n.  See  R.  v.  Lloyd,  4C.8fP.  233.  The  dying  declarations  of  an 
accomplice  are  also  holden  admissible  in  evidence,  R.  v.  Tinck* 
ler,  1  East,  P.  C.  354,  356,  provided  he  were  at  the  time  such  a 
person  as  would  be  competent  as  a  witness.  R.  v.  Drummond,  1 
East,  P.  C.  353,  1  Leach,  378.  But  according  to  the  above  rule, 
such  evidence  can  only  be  admissible  where  the  defendant  is 
charged  with  assisting  in  the  self  destruction  of  the  deceased. 
Where  two  such  declarations  were  made,  the  second  of  which 
alone  was  reduced  into  writing  in  the  presence  of  a  magistrate, 
this  written  declaration  not  being  forthcoming  at  the  trial,  the 
judges  held  that,  in  the  absence  of  it,  the  first  declaration  was  ad- 
missible evidence.  R.v.Reas*m^  Tranter,  1  Str.  499. 
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Having  thus  noticed  these  two  general  rules,  we  shall  now 
proceed  to  consider  the  remainder  of  this  part  of  our  subject*  un- 
der the  following  heads : — 

Sect.  1.  Admissions  and  Confessions,  108. 

2.  PresumptionSf  113. 

3.  Written  Evidence,  116. 

4.  Parol  Evidence,  131. 


Sect.  1. 

Admissions  and  Confessions, 

In  what  eases'] — Admissions  and  confessions  are  of  four 
kinds : — 

1.  Where  the  defendant  in  open  court  confesses  that  he  is 
guilty  of  the  offlence  with  which  he  is  charged  in  the  indictment. 

2.  Where  the  defendant,  upon  an  indictment  for  a  misdemean- 
or, yields  himself  to  the  King's  mercy,  and  desires  to  submit  to 
a  small  fine;  which  submission  the  court  may  accept  of  if  they 
think  fit,  without  putting  the  defendant  to  a  ^rect  confession.  2 
Havfk.  c.  31,  4.3. 

3.  Where  the  defendant,  upon  his  examination  before  justices 
of  the  peace,  on  a  charge  of  felony  or  misdemeanor,  under  stat* 
7  G,  4,  c.  64,  s.  2, 3,  admits  either  his  guilt  or  any  fact  which  may 
fiend  to  prove  it  at  the  trial. 

4.  Where  the  defendant  makes  an  admission  or  confession  of 
his  guilt,  or  of  any  fact  which  may  tend  to  the  proof  of  it,  to  any 
other  person;  or  assents  to  what  is  said  in  his  presence  and  hear- 
ing, relative  to  a  fact  within  his  knowledge.  Arch.  PL  ^  Ev,  346. 

AH  these  several  species  of  confession,  to  be  admissible,  must 
be  free  and  voluntary.  And  in  the  case  of  a  confession  before  a 
magistrate- or  other  person,  if  it  appear  that  the  defendant  was 
induced  to  make  it  by  any  promise  of  favour,  or  by  menaces,  or 
undue  terror,  it  shall  not  be  received  in  evidence  against  Mm* 
2  Hale,  285.  Thus,  if  it  be  said  to  the  defendant  that  it  will  be 
better  or  worse  for  him  if  he  do  or  do  not  confess ;  2  East,  P.  C. 
659 ;  or  even  if  a  confession  be  procured  by  a  threat  to  take  the 
defendant  before  a  magistrate,  if  he  do  not  give  a  more  satisfactory 
account;  A  v.  Thompson,  1  LetKh,  291 ;  or  by  saying,  "tell me 
where  the  things  are  and  I  will  be  favorable  to  you ;"  JL  v.  Cass, 
Id,  290,  n. ;  the  confession  will  not  be  admissible.  Where  the 
prosecutor  asked  the  defendant  for  the  money  which  he  had 
taken,  and  before  it  was  produced  said :  "  1  only  want  my  money> 
and  if  you  will  give  me  that,  you  may  go  to  the  devil  if  you 
please,"  upon  which  the  defendant  took  part  of  the  money  from 
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lus  pocket  and  sdd,  that  Mras  all  he  had  left;  a  majority  of:  the 
jadges  held|  tiiat  the  evidence  was  inadaaiatfiblek  SL  v.  Jan$9f  iL 
8fR,  152.    An'd  a  confession,  with  a  view,  and  under  a  hope,  of 
being  thereby  permitted  to  turn  King's  evidence,  has  been  holden 
inadmissible.    R,  v.  Hallf    2  Leach,  559.    See  R.  t.  Bailey, 
2  Stark,  Ev.  23.     To  exclude  a  confession  made  under  the  in- 
fluence of  a  promise  or  threat,  the  promise  and  threat  must  be  of 
a  description  which  may  be  presumed  to  have  such  an  effect  on 
the  mind  of  the   defendant,  as  to  induce  him  to  confess ;    and 
therefore  an  exhortation,  admonition,  promise,  or  threat,  proceed- 
ing at  a  prior  time  from  some  one  who  has  no  concern  in  the  ap- 
prehension, prosecution,   or  examination  of  the  prisoner,  but 
interferes  without  any  authority,  will  not  be  sufficient  to  render 
a  confession  inadmissible.  R.  v.  Row,  R,  ^  R.  153.  A.  v.  Hard- 
wiek,    1  PhiL  Ev.  105.    JR.  v.  Gibbons,    1  C.  ^  P.  97.    R.  v. 
Tyler,  Id.  129.     The  inducement  must  also  refer  to  a  temporal 
benefit ;  for  hopes  which  are  referrible  to  a  future  state  merely 
are  not  within   the    principle  which  excludes  confessions  ob- 
tained by  improper  influence.    R.  v.  Gilham,    R,  ^  M,  186. 
Examinations  upon  oath  are  not  admissible ;  1  Hale,  585 ;   and 
where  an  examination  in  writing  purported  to  have  been  taken 
upon  oath,  Le  Blanc,  J.,  refused  to  admit  parol  evidence,  to  ahew 
that,  at  the  time  of  his  examination,  the  defendant  was  not  sworn. 
R.  V.  Smith,  1  Stark.  242.     But  it  is  no  objection  to  the  ad- 
missibility of  a  confession,  that  it  was  elicited  by  questions,  if  no 
undue  influence  be  used;  R.  v.  EUie,  \  R.  8f  M.N.P.  432.  i2.  v. 
Thornton,  R.  S^  M.  27;  and  declarations  of  a  defendant,  though 
made  as  a  witness  before  a  committee  of  the  house  of  commons, 
and  under  compulsory  process,  were  holden  by  Abbott,  C.  J.,  in 
R,  V.  Merceron,  2  Stark.  366,  to  be  admissible  against  the  de- 
fendant, upon  an  indictment  for  corruptly  granting  licences  to 
public  houses.  See  R.  v.  Gilham,  R.  SfM.  203.  It  is  no  objection 
to  the  admissibility  of  a  confession,  that  it  was  made  under  a  mis- 
taken supposition  that  some  of  the  defendant's  accomplices  were 
in  custody,  even  though  it  were  created  by  artifice,  with  a 
view  to  obtain  the  confession.   R.  v.  Bailey,  1  Phil.  Ev.  104. 
And  a  letter  given  by  a  defendant  to  the  gaoler  to  put  into  the 
post,   is   evidence  against  him.      R.  v.  Derrington,  2  C.  8f  P. 
418.      If  the  promise  or  menace,   &c   take  place  previously 
to  the  prisoner's  being  brought  before  the  magistrate,  the  court 
will,  in  general,  refuse  to  admit  the  confession  to  be  given 
in  evidence,  unless  it  appear  that  the  prisoner  was  undeceiv- 
ed by  the  magistrate,  and  cautioned  by  him  not  to  expect  the 
favour,  or  not  to  regard  the  menaces  held  out  to  him.   2  Eatt, 
P.  C  658.  and  see  R.y.Lingate,  1  PhiL  Ev,  165.    But,  where  a 
defendant,  baring  been  told  by  a  constable  that  he  might  do 
himself  some  good  by  confessing,  afterwards  asked  the .  ma-' 
gistrate  if  it  would  benefit  him  to  confess,  and  the  noagistrate 
saying  he  could  not  say  it  would,  the  defendant  then  declined  to 
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confess,  but  afterwards*  when  going  to  prison,  made  a  confession 
to  the  constable;  the  judges  held  the  confession  to  be  admissible, 
because  the  answer  of  the  magistrate  was  sufficient  to  remove  any 
expectation  which  the  constable  might  have  caused.  R,  v.  Rosier^ 
X  PhiL  Ev.  105.  If  a  confession  be  obtained  by  undue  means, 
any  statement  made  under  the  influence  of  that  impression  can- 
not be  received.  2  East,  P.  C.  658.  JL  v.  White,  1  Phil.  Ev. 
104.  R,  Y,  Nutef'MS.  Bum,  Jiut.  Confession,  The  only  ques- 
tions in  these  cases  are — was  any  promise  of  favour,  or  any  me- 
nace or  undue  terror,  made  use  of,  to  induce  the  prisoner  to  con- 
fess ? — and  if  so,  was  the  prisoner  induced  by  such  promise  or 
menace,  &c.  to  make  the  confession  attempted  to  be  given  in  evi- 
dence. If  the  judge  be  of  opinion  in  the  affirmative,  upon  both 
these  questions,  he  will  reject  the  evidence.  If,  on  the  contrary, 
it  appear  to  him,  from  circumstances,  that,  although  such  pro- 
mises or  menaces  were  holden  out,  they  did  not  operate  upon 
the  mind  of  the  prisoner,  but  that  his  confesaon  was  voluntary 
notwithstanding,  and  he  was  not  biassed  by  such  impressions  in 
making  it,  the  judge  will  admit  the  evidence. 

Although  a  confession,  for  the  above  or  any  other  reasons, 
may  not  be  receivable  in  evidence,  yet  any  discovery  that  takes 
place  in  consequence  of*  such  confession,  or  any  act  done  by  the 
defendant,  if  it  be  confirmed  by  the  finding  of  the  property,  R. 
V.  Jenkins,  R.  Sf  R,  492,  will  be  admitted ;  as,  for  instance,  if  a 
man  by  promise  of  fiivour  be  induced  to  confess  that  he  know- 
ingly received  certain  stolen  goods,  and  that  they  are  in  such  a 
room  in  his  house,  and  the  good»4»e  found  there  accordingly,  al- 
though the  confession  itself  cannot  in  that  case  be  given  in  evi- 
dence, yet  it  may  be  proved,  that,  in  consequence  of  somethii^ 
the  witness  heard  from  the  defendant,  he  foimd  the  goods  in 
question  in  the  defendant's  house.  R.\,  Lockhart,  2  East,  P.  C 
658,  1  Leachj  386.  and  see  R.  v.  Warwickshall,  1  Leach,  263. 
R.  V.  Mosey,  Id,  265,  (n).  R,  v.  Butcher,  Ih.  And  it  would  seem, 
from  a  late  decision,  that  declarations  of  the  defendant  accom- 
panying the  acts,  may  be  received  in  evidence,  even  though  the 
confession  itself  may  be  inadmissible.  R.  v.  Griffin,  R.  S^  R, 
151. 

JSow  proveef] — When  a  defendant  pleads  guilty,  if  he  persist  in 
his  plea,  it  is  immediately  recorded  by  the  proper  officer ;  and 
the  same,  where  a  defendant  yields  himself  to  the  King's  mercy, 
and  desires  to  submit  to  a  small  fine.  In  other  cases,  the  ad- 
mission or  confession  must  be  proved  at  the  triaL 

A  confession  before  a  magistrate,  if  taken  down  in  writing  at 
the  time,  should  be  produced,  and  proved  by  the  magistrate  or 
his  clerk  to  have  been  duly  taken ;  see  1  Hale,  585.  2  Hawk, 
Cf  46,  s,  3.  1  Leach,  240.  348 ;  but  if  it  be  clearly  shewn,  that 
the  examination  of  the  defendant  was  not  reducell  to  writing,  or, 
perhaps,  if  the  writing  be  lost  or  destroyed,  then  parol  evidence 
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of  it  may  be  admitted.  R.  ▼.  Fearskire,  1  Leachf  202.  See  JL  v, 
Lambf  2  Leach,  582.    Until  the  contrary  be  shewn,  it  shall  be 
intended  that  the  magistrate  did  his  duty,  and  took  down  the 
examination  of  the  defendant  in  writing.    R,  v.  Jacob,  1  Leach, 
309.    But,  upon  clear  and  satisfactory  evidence,  it  will  be  compe- 
tent  to  prove  something  said  by  the  defendant,  beyond  what  is 
taken  down  by  the  magistrate.    Rowland  v.  Athby,  R,  iff  M. 
N,P,  231.  So,  if  the  examination  takenin  writing  be  inadmissible 
by  reason  of  irregularity,  parol  evidence  of  what  he  said  at  the 
time  of  the  examination  may  be  received.   Per  Tindal,  C.  J.,  in 
R.  V.  Reed,  M.,  ^  M.  403.     By  sUt.  7  G,  4,  c.  64,  s,  2,  3,  the 
magistrate  is  expressly  directed  to  subscribe  the  examinadon, 
which,  although  usual,  was  not  before  requisite.     The  signature 
of  the  defendant  is  not,  however,  required,  and  is  only  for  pre* 
caution  and  facility  of  proof.    Where  the  examination  was  taken 
in  writing,  but  the  prisoner  refused  to  sign  it,  without  saying 
whether  it  was  correct  or  not,  Mr.  Baron  Wood  refused  to  admit 
it  in  evidence.   R,  v.  TeUeote,  2  Stark,  4S3.  But  in  LamVs  case, 
(2  Leach,  582),  where  it  appeared  that  the  written  examination, 
at  the  time  it  was  taken,  was  read  over  to  the  prisoner,  and  that 
he  admitted  it  to  be  true,  but  refused  to  sign  it,  the  judges  held, 
that  it  was  admissible  in  evidence,  in  the  same  manner  as  if  he 
had  signed  it ;  that  a  prisoner's  confession,  if  not  reduced  to 
writing,  may  be  given  in  evidence  against  him,  and,  a  fortiori,  if 
in  writing,  although  not  signed  by  him ;  for,  its  beinjg  reduced  to 
writing  renders  it  less  doubtful,  and  entitles  it  to  greater  credit. 
See  also  R,  v.  Thomas,  2  Leach,  637.    Where  the  defendant  wa« 
examined  before  the  Lords  of  the  Council,  and  a  witness  took 
notes  of  his  examination,  which  was  not  signed  by  or  read  over 
to  the  defendant,  it  was  holden,  that  the  witness  might  refresh  his 
memory  with  the  notes,  but  that  the  minutes  were  not  admi8> 
sible  as  a  judicial  examination.    R,  v.  Layer,  16  St,  Tr.  215. 
The  effect  of  the  statute,  so  far  as  regards  the  evidence  of  a  con* 
fession,  seems  to  be,  that  a  written  examination,  taken  as  the 
statute  directs,  is  evidence  per  se,  and  the  only  admissible  evi- 
dence of  the  defendant's  having  made  a  declaration  of  the  things 
therein  contained ;  whereas,  at  common  law,  (unless  the  defend- 
ant signed  the  paper,  or,  on  its  being  read,  allowed  it  to  be  true), 
the  confession  must  have  been  proved  by  some  person  who  heard 
it,  and  the  writing  could  only  have  been  made  use  of  by  the  per- 
son who  wrote  it,  for  the  purpose  of  refreshing  his  memory.  See 
8  Russ,  650. 

Admissions  or  confessions  to  other  persons  than  magistrates, 
if  in  writing,  are  proved  as  any  other  written  instrument;  if  by 
parol,  they  are  proved  by  parol  evidence  of  some  person  who  heard 
them.  In  aU  cases  of  high  treason,  a  confession  in  open  court 
precludes  the  necessity  of  proving  the  treason  by  witnesses.  7  4" 
8  W.  3,  c,  3,  «.6.  1  Ed,  6,  c.  12,  s.  22.  5^6  Ed,  6,  c,  11,  s.  12. 
Fott,  241.  In  treasons  not  relating  to  the  cttn  or  seals,  confession 
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of  an  overt  act  upon  an  examination  before  a  magistrate*  or  9^er 
person  having  authority  for  that  purpose,  if  proved  at  the  trial  by 
two  witnesses,  is  sufficient  to  convict  the  defendant;  JL  v.  Fran-- 
tin,  1  Eastf  P.  C  133,  n.  Fost,  243;  but  Evidence  of  a  confession 
to  a  person  not  having  such  authority,  although  proved  by  |:wo 
or  more  witnesses,  can  only  be  received  in  corroboration  of  the 
other  evidence  in  the  case;  and  the  treason  must. still  be  proved 
by  two  witnesses,  notwithstanding.  R,  v.  WilliSf  8  St.  Tr.  260| 
255.  and  see  Fost,  243.  This,  however,  must,  be  considered  as 
having  reference  only  to  confessions  given  in  evidence  as  proof 
of  the  offence  charged  in  the  indictment:  but  a  confession  before 
a  magistrate  or  other  person  may  be  given  in  evidence  to  prove  a 
collateral  fact,  as,  for  instance,  that  the  defendant  is  a  natural 
born  subject,  R,  v.  Faughatit  5  St,  Tr,  25.  R,  v.  Smith,  Fost,  242, 
or  the  like,  and  may  be  proved  by  one  witness,  as  in  ordinary 
cases.  In  cases  of  high  treason  relating  to  the  coin  or  seals,  con- 
fessions are  proved  as  in  ordinary  cases,  whether  they  be  con- 
fessions of  the  principal  treason,  or  of  collateral  facts  merely. 
See  1^2 Ph,  ^M,  c,  10,  s,  12,  and  c.  11,  s,  3. 

Effect  of] — When  the  defendant,  in  open  court,  confesses  that 
he  is  guilty  of  the  offence  with  which  he  is  charged  in  the  indict- 
ment, a  trial  is  unnecessary,  and  the  court  may  immediately  pro- 
ceed to  award  judgment.  The  court,  however,  are  usually  very 
backward  in  receiving  and  recording  such  a  confession,  and  will 
generally  advise  the  defendant  to  retract  it,  and  plead  to  the  in- 
dictment. 2  Hale^  225.  So,  in  misfdemeanors,  if  the  court  re- 
ceive the  submission  of  the  defendant,  without  putting  him  to  a 
direct  confession,  the  fine  may  be  imposed  without  further  pro- 
ceeding. 2  Hawk.  c.  31,  «.  2.  A  free  and  voluntary  confession  of 
guilt  made  by  a  defendant,  whether  under  examination  before 
magistrates  or  otherwise,  if  duly  made  and  satisfactorily  proved, 
is  sufficient  at  once  to  warrant  a  conviction,  without  any  corro- 
borative evidence  aliunde,  R,  v.  White,  JS.  4"  A.  508.  ^  v.  Tip- 
pet, Id,  509.  R.  v.Eldridge,  Id.  440.  R,  v.  Falkner,  Id.  481.  J2. 
V.  Stone,  Dy.  204.  R.  v.  Francis,  6  St,  Tr.  58.  72.  v.  Lamhe,  2  Leach, 
554i  R.  V.  WheeUngs,  1  /<2.  311,  n.  But  this  must  be  understood 
of  a  direct  and  positive  confession ;  for  admissions  by  implication 
are  not  endtled  to  the  same  weight. 

In  all  cases,  the  whole  of  the  confession  should  be  given  in 
evidence:  for  it  is  a  general  rule,  that  the  whole  of  the  accoimt 
which  a  party  gives  of  a  transaction  must  be  taken  together ;  and 
his  admission  of  a  fact  <Usadvantageous  to  himself  shall  not  be  re- 
ceived, without  receiving,  at  the  same  time,  his  contemporaneous 
assertion  of  a  fact  favourable  to  him,  not  merely  as  evidence  that 
he  made  such  assertion,  but  admissible  evidence  of  the  matter 
thus  alleged  by  him  in  his  discharge.  4  Taunt,  245.  and  see  the 
Queen*s  case,  2B.  Sf  B.  294.  It  has  been  sai#,  that  if  there 
be  no  other  evidence  in  the  case,  or  none  which  is  incompatible 
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with  the  confession,  it  must  be  taken  as  true;  iZ.  v.  Jones,  2  C 
4r  i*.  620;  but  the  better  opinion  seems  to  be,  that,  as  in  the  case 
of  all  other  evidence,  the  whole  should  be  left  to  the  jury,  to  say 
whether  the  facts  asserted  by  the  prisoner  in  his  favour  be  true. 
Smithy.  Blandy,  I  R.  Sf  M,  N.  P,  25S,  R. y,  Higgins,  3  C.  ^  P. 
603.  R.  V.  Cleweif  4  Id,  221. 

Also,  it  may  be  necessary  to  observe,  that  a  man's  confession 
is  only  evidence  against  himself,  and  not  against  his  accomplices; 
1  Jffaie,  585.  2  Hawk,  c.  46,  s.  3.  R,  v.  Tong,  KelL  17, 18.  22.  v. 
Boroski,  3  St,  Tr,  474;  although  he  charge  bis  accomplice  in 
his  hearing,  and  the  accomplice  do  not  deny  it.  R.  v.  AppUhy, 
3  Stark,  33.  In  Tinkler*s  case,  however,  the  dying  declarations 
of  an  accomplice  were  holden  by  the  judges  to  be  good  evidence 
against  the  principal ;  and  the  majority  of  the  judges  were  of 
opinion,  that  this  evidence  would  of  itself  be  sufficient  to  convict, 
although  the  testimony  of  the  accomplice,  if  living,  would  not, 
unless  corroborated  by  other  evidence.  1  East,  P,  C,  354.  See 
ante,p,  107.  Also,  in  cases  of  conspiracy,  and  of  high  treason  in 
compassing  the  King's  death,  &c.,  any  thing  said  or  written  by 
one  of  the  accomplices,  not  as  a  confession  simply,  but  for  the 
purpose  of  furthering  the  common  design,  is  admissible  evidence 
i^inst  the  others.  See  R,  v.  Watson,  2  Stark,  140, 141 ;  and  see 
ante,  jp.  102. 


Sect.  2. 

Presumptions, 

Presumptive,  or,  (as  it  is  usually  termed),  circumstantial 
evidence,  is  receivable  in  criminal  as  well  as  in  civil  cases :  and 
indeed  the  necessity  of  admitting  such  evidence  is  more  obvious 
in  the  former  than  in  the  latter;  for,  in  criminal  cases,  the  possi- 
bility of  proving  the  matter  charged  in  the  pleading  by  direct  and 
positive  testimony,  is  much  more  rare  than  in  civil  actions. 

A  presumption  is,  where  some  facts  being  proved,  another 
follows  as  a  natural  or  very  probable  conclusion  from  them,  so 
as  readily  to  gain  assent  from  the  mere  probability  of  its  having 
occurred,  without  further  proof.  The  &ct  thus  assented  to  is 
said  to  be  presumed,  that  is,  taken  for  granted,  until  the  con- 
Uary  be  proved  by  the  opposite  party;  stabitur  prasumptioni 
donee  prohetur  in  contrarium.  Co.  Lit,  273.  And  it  is  adopted 
the  more  readily,  in  proportion  to  the  difficulty  of  proving  the 
fact  by  positive  evidence,  and  to  the  obvious  facility  of  dis- 
proving it,  or  of  proving  facts  inconsistent  with  it,  if  it  really  ne- 
ver occurred. 

These  presumptions  are  of  three  kinds :  violent  presumptions, 
where  the  facts  ana  circumstances  proved  necessarily  attend  the 
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fiict  presumed;  Crilb.  Ev,  157 ;  probable  presumptions,  where  the 
fiicts  and  circumstances  proved  usually  attend  the  &ct  presumed; 
SBL  Corn,  372;  and  light  ot  rash  presumptions,  which,  however, 
have  no  weight  or  validity  at  all.  Id.  Gilb,  E»,  157.  Co.  Lit,  6.  b. 
It,  upon  an  indictment  for  murder,  it  were  proved  that  the  de- 
ceased was  murdered  in  a  house,  and  that  the  defendant  was  ion'^ 
mediately  afterward  seen  running  out  of  it  with  a  bloody  sword 
in  his  hand ;  these  facts  raise  a  violent  presumption  that  the  de^ 
fendant  was  the  murderer;  for  the  blood,  the  weapon,  and  the 
hasty  flight,  are  all  circumstances  necessarily  attending  the  &ct 
presumed,  namely,  the  murder.  Co.  Lit.  6.  b.  Staundf.  179  a.  Gilb,. 
Ev.  157.  So,  upon  an  indictment  for  stealing  in  a  dwellii^ 
house,  if  the  defendant  were  apprehended  a  few  yards  from  the 
outer  door,  with  the  stolen  goods  in  his  possession,  it  would  be  a 
violent  presumption  of  his  having  stolen  them ;  but  if  they  were 
found  at  his  lodgings,  some  time  after  the  larceny,  and  he  refused 
to  account  for  his  possession  of  them,  this,  together  with  proof 
that  they  were  actually  stolen,  would  amount,  not  to  a  violent, 
but  to  a  probable  presumption  merely;  but  if  the  property  were 
not  found  recentiy  after  the  loss,  as,  for  instance,  not  until  sixteen 
months  after,  it  would  be  but  a  light  or  rash  presumption,  and 

entitled  to  no  weight.  22.  v. ,  2  C.  Sf  P.  459.      So,  upon 

an  indictment  for  arson,  proof  that  property,  which  was  in  the 
house  at  the  time  it  was  burnt,  was  afterwards  found  in  the  pos- 
session of  the  defendant,  raises  a  probable  presumption  that  the 
defendant  was  present  and  concerned  in  the  arson.  See  R.  v. 
Mickman,  2  East,  1035.  Where,  upon  an  indictment  for  peijary, 
in  falsely  taking  the  freeholder's  oath  in  the  name  of  J.  W.  at  a 
parliamentary  election,  it  was  proved  that  the  freeholder's  oath 
was  administered  to  a  person  who  polled  on  the  second  day  of 
the  election  by  the  name  of  J.  W.,  that  there  was  no  such  person 
in  fact  as  J.  W.;  that  the  defendant  voted  on  the  second  day^ 
though  he  was  not  a  freeholder ;  that  he  did  not  vote  in  his  own 
name,  or  in  any  other  than  the  name  of  J.  W. ;  that  there  was 
but  one  false  vote  given  on  the  second  day's  polU  and  that  the 
defendant  some  time  afterwards  boasted  that  he  had  done  tkt 
trick,  and  was  not  paid  enough  for  the  job,  and  was  afraid  he 
should  be  pulled  for  his  bad  vote;  the  court  held  that  this  was 
sufficient  evidence  for  the  jury  to  presume  that  the  defendant 
voted  in  the  name  of  J.  W.,  and  consequentiy  to  find  him  guilty 
of  the  charge  in  the  indictment.  R.  v.  Price,  6  East,  323.  Upon 
in  indictment  for  disposing  of  and  putting  away  a  forged  bank 
note,  knowing  it  to  be  forged,  proof  that  the  defendant  has  passed 
other  forged  notes,  raises  a  probable  presumption  that  he  knew 
the  note,  for  the  pmsing  of  which  he  is  now  indicted,  to  be 
forged;  and  if,  in  addition  to  this,  it  be  proved  that  the  defend- 
ant, when  he  passed  these  notes,  gave  a  false  name  or  address,  it 
amounts  to  a  violent  presumption  of  bis  guilty  knowledge.  And 
the  same  upon  indictments  for  uttering  counterfeit  money. 
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In  addition  to  the  presumptions  which  a  jury  may  make  from 
circumstantial  evidence,  there  are  also  presumptions  in  law. 
Thus,  in  murder,  the  law  presumes  malice  from  the  act  of  kill- 
ing, until  the  contrary  he  proved  by  the  defendant  Fott.  255, 
1  Eatt,  P,  C.  340.  And  the  law  also  infers  that  every  man  must 
contemplate  the  necessary  consequence  of  his  own  act.  JLv. 
Dixon,  3M.S;S.  15.  Thus,  the  uttering  of  a  forged  stock  re- 
ceipt to  a  person  who  employed  the  prisoner  to  purchase  stock 
to  that  amount,  and  advanced  the  money,  was  holden  sufficient 
evidence  of  an  intent  to  defraud,  notwithstanding  the  belief  of  the 
party  to  whom  it  was  uttered,  that  the  prisoner  had  no  such  in- 
tention. R.  V.  Sheppardt  R.  ^  R,  169.  So,  when  a  man  was  in- 
dicted under  the  repealed  statute,  43  G,  3,  c.  58,  for  setting  fire 
to  a  mill  with  intent  to  Injure  the  occupiers,  it  was  holden  that 
the  intent  might  be  inferred  from  the  act.  /£.  v.  Forrtnf  ton.  Id. 
207.  And,  upon  an  indictment  for  forgery,  an  intention  to  de- 
fraud the  person  who  would  have  to  pay  the  instrument  if  it 
were  genuine,  may  be  inferred,  even  though  the  instrument  be 
so  framed  as  not  to  impose  upon  him,  and  the  intention  to  de- 
fraud  be  general  and  not  confined,  or  in  any  way  pointed  to  the 
person,  by  whom,  if  genuine,  the  instrument  would  be  paid.  A. 
V.  Mazagora,  R,^  R,29l.  Where  a  man  has  in  possession  a  la^ge 
quantity  of  counterfeit  coin  unaccounted  for,  it  may  be  inferred 
that  he  procured  it  with  intent  to  utter  it,  if  there  be  no  evidence 
that  he  was  the  maker.  jR.  v.  FuUer,  R,J^R,  308.  So,  in  every 
case,  intention  can  be  but  matter  of  presumption;  arising  either 
from  the  facts  stated  in  the  indictment,  or  from  extrinsic  &cts 
stated  in  evidence,  iiee  ante,  p.  96 ;  and  see  upon  the  eubject  of  pre* 
mmptions  generally,  Arch.  PL  8(Ev,  348 — 353. 

It  may  also  be  necessary  to  observe,  that  the  law  presumes 
every  man  to  be  innocent,  until  the  contrary  be  proved.  R,  y. 
Turning,  2B,8fA,  386.  Siatone  \, Dixon,  5B,^C.  758.  It  if 
also  a  maxim  of  law,  that  "  omnia  presumuntur  rite  et  solemniter 
eue  acta  donee  probelur  in  contrarium ;"  upon  which  ground  it  will 
be  presumed,  even  in  a  case  of  murder,  that  a  man  who  haa 
acted  in  a  public  capacity  or  situation  was  duly  appointed.  R.  v. 
FereUt,  3  Camp.  432.  R.  v.  Gordon,  I  Leach,  515. 

Although  presumptive  evidence  must,  from  necessity,  be  ad- 
mitted, yet,  in  felony  and  treason,  it  should  be  admitted  cau- 
tiously. And  Sir  Matthew  Hale,  in  particular,  lays  down  two 
rules,  most  prudent  and  necessary  to  be  observed,  in  this  respect: 
/ir$t,  Never  to  convict  a  man  for  stealing  the  goods  of  a  person 
onkjiown,  merely  because  he  will  give  no  account  how  he  came 
by  them,  unless  an  actual  felony  be  proved  of  such  goods ;  and 
eeeotidly — Never  to  convict  any  person  of  murder  or  man- 
slaughter, till  at  least  the  body  be  found — on  account  of  two 
instances  he  mentions,  where  persons  were  executed  for  the 
murder  of  others  who  were  then  alive,  although  missing.  2irafe) 
290. 
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Sect.  3. 

Written  Evidence. 
1.  Records,  116. 
S.  Matters  quasi  of  Reeordy  127. 
3.  Written  Instruments  of  a  private  Nature,  127. 


1.  Records, 

Public  statutes'] — Public  statutes,  the  rules  of  the  common  law, 
and  the  general  customs  of  the  realm,  are  never  required  to  be 
set  forth  in  the  pleadings,  or  proved  at  the  trial;  because  the 
court  are  bound,  ex  officio,  to  take  notice  of  them.  And  therefore, 
when  the  printed  copy  of  a  public  statute  is  produced  at  a  trial, 
as  is  frequently  the  case,  it  is  not  to  be  deemed  td  be  produced 
«8  evidence,  but  rather  in  aid  of  the  memory  of  the  court  and 
jury.  Arch,  PLSfEv.  358.  and  see  GUb.  Ev.  10.  By  stat.  41  (?.  3, 
c.  90, «.  9,  the  statutes  of  Ireland  prior  to  the  union,  printed  and 
published  by  the  King's  printer,  shall  be  received  as  concluav« 
evidence  in  any  court  of  Great  Britain. 

Where  the  printed  copy  of  a  public  statute  was  produced  in 
proof  of  certain  facts  recited  in  the  preamble,  the  court  held  that 
it  was  admissible  evidence  for  that  purpose.  R.  v.  Sutton,  4  M, 
4-iS'.S52. 

Private  statutes'] — Private  statutes  and  particular  customs 
must  be  set  forth  in  pleading,  and  proved  if  put  in  issue.  A 
private  statute  is  proved  by  an  examined  copy  of  the  parchment 
roll,  Gilb.  Ev.  12.  iS^  1  Arch.  Pr.  B.  R.  and  see  R.\.  Shaw,  12 
East,  479,  unless  it  be  otherwise  directed  by  the  statute  itseIC 
As  to  the  distinction  between  public  and  private  statutes,  see 
Arch.  PI  ^  Ev.  359, 360. 

Records  of  the  Kin^s  courts] — A  record  is  proved,  either  by 
producing  die  record  itself,  or  by  an  exemplification  of  it  under 
the  great  seal,  which  is  of  itself  a  record,  and  needs  no  further 
proof;  GUb.Ev.  14.  LetgfUltPs  case,  10  Co.  93;  or  by  an  exem-. 
pUfication  of  it  under  the  seal  of  the  court  (whether  of  a  court  at 
cmnmon  law,  or  of  one  created  by  act  of  Parliament,  OHve  v.  OwtHt 
2Xd.  146.  GUb.  Ev.  19.  17.  10  On  93.  om^  Me  Hardr.  120)  and 
which  also  needs  no  further  proof;  Giib.Bv.  19;  or  by  an  ex- 
amined copy;  lOCo.92b.2Ro.  Abr.  678,  L  45.  Hardr.  119 ;  ac- 
cording to  drcumstances. 

Where  matter  <tf  record  Is  but  mere  indiiGement,  and  not  the 


Written  Evidence.  117 

gist  of  the  pleadings,  it  may  be  proved  by  an  examined  copy; 
Gilb,  Ev,  26.  This  copy  may  be  had  from  the  officer  in  whoee 
custody  the  record  is;  and  the  person  who  is  to  prove  it  at  the 
trial,  must  examine  the  copy,  whilst  the  officer  reads  the  record, 
it  is  not  necessary  that  the  officer  should  also  read  the  copy, 
whilst  the  witness  examines  the  record.  Reidv,  Marginson,  1  Camp, 
469.  Giles  v.  Hill,  Id,  47 1 ,  n.  Rolf  v.  Dart,  2  Taunt,  52. 

But  where  matter  of  record  forms  the  gist  of  the  pleading,  it 
must  be  proved  by  the  production  of  the  record  itself,  or  by  an 
exemplification  of  it.  If  it  be  a  record  of  the  same  court  in  which 
it  is  pleaded,  the  record  itself  must  be  produced ;  (see  IL  v.  Shaw, 
R,Sf  R,  526);  if  it  be  a  record  of  another  court,  an  exemplifica- 
tion (that  is,  a  copy  under  seal)  of  it  is  sufficient. 

Where  the  record  of  an  inferior  court  forms  the  gist  of  a  plead- 
ing in  the  court  of  King's  Bench,  and  is  to  be  proved  according- 
ly by  an  exemplification,  sue  out  a  certiorari,  either  with  the 
cursitor,  or  witli  the  proper  officer  of  the  King's  Bench,  directed 
to  the  chief  justice,  judge,  or  officer  of  the  inferior  court  in  whose 
custody  the  record  is  supposed  to  be,  requiring  him  to  certify 
the  record  to  the  court  of  King's  Bench;  and  thereupon  an  ex- 
emplification of  the  record,  under  the  seal  of  the  inferior  court, 
will  be  transmitted  to  the  court  of  King's  Bench,  to  be  there  used 
as  evidence.  See  2  Arch,  Pr,  B,R,  15;  and  see  the  form,  6  Went, 
24.  But  where  a  record  of  the  court  of  King's  Bench  is  to  be 
proved  in  an  inferior  court,  you  must  sue  out  a  certiorari  with 
the  cursitor,  directed  to  the  Chief  Justice  of  the  King's  Bench, 
requiring  him  to  certify  the  record  to  the  court  of  Chancery;  and 
the  record  being  thereupon  accordingly  certified,  an  exemplifi- 
cation of  it  under  the  great  seal  is  thence  sent  by  mittimus  to 
the  inferior  court,  to  be  there  used  as  evidence.  See  Gilh,  Ev,  14, 
15.  1  Arch,  Pr,  B,  R,  158. 

So,  where  the  record  of  a  court  of  quarter  sessions  is  pleaded 
in  a  court  of  oyer  and  terminer,  or  the  converse,  or  where  the 
record  of  one  court  of  oyer  and  terminer  is  pleaded  in  another, 
the  exemplification,  in  strictness,  should  in  like  manner  be  ob- 
tained upon  certiorari;  but  1  believe  the  general  practice  is,  to 
apply  simply  to  the  clerk  of  the  peace  or  clerk  of  assize,  who 
will  make  it  out  for  you  accordingly,  without  writ,  or  will  attend 
with  the  record  itself  at  the  trial. 

A  record  is  very  seldom  the  gist  of  a  pleading  in  criminal 
cases,  excepting  in  a  plea  of  auterfois  acquit,  SfC,  or  upon  an  in- 
dictment for  a  felony  after  a  previous  conviction;  and  in  the  former, 
it  is  almost  always  a  record  of  the  same  court  that  is  pleaded. 
The  record  upon  an  indictment  for  a  subsequent  felony  is  proved 
by  the  production  of  the  record  itself,  if  it  be  a  record  of  the  same 
court,  or  by  an  exemplification,  if  it  be  the  record  of  another 
court,  as  above  mentioned.  Or,  it  may  be  proved  in  the  manner 
provided  by  statute,  thus :  By  statute  7  (J-  8  G.4,  c  28, «.  1 1,  upon 
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an  indictment  for  a  subsequent  felony,  after  a  previous  conviction 
for  felony,  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for 
the  previous  felony,  purporting  to  be  signed  by  the  clerk  of 
the  court,  or  other  ofScer  having  the  custody  of  the  records  of 
the  court  where  the  offender  veas  first  convicted,  or  by  the  de- 
puty of  such  clerk  or  officer,  is,  upon  proof  of  identity,  sufficient 
evidence  of  the  first  conviction,  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  the  same. 
74-8  G.  4,  C.28,  «.  11. 

In  all  other  cases  but  that  provided  for  by  the  above  statute, 
where  a  copy  of  a  record  is  given  in  evidence,  it  must  be  a  copy 
of  the  whole  record ;  because  the  omission  of  part  might  have 
tiie  effect  of  altering  the  sense  and  import  of  the  residue.  Gilh, 
jEo.23.  %InsU\lZ,  Records  are  not  complete  until  delivered 
into  court  on  parchment,  therefore  a  minute  book  from  which  an 
entry  of  the  proceedings  at  sessions  is  made,  and  from  which  book 
the  roll  containing  the  record  of  such  proceedings  is  subsequently 
made  up,  is  not  a  record.  R.  v.  Bellamy,  R.  ^M,N.  P.  171.  Thus, 
to  prove  a  verdict,  you  must  give  in  evidence  a  copy  of  the  whole 
record,  including  the  judgment;  B,  N.  P,  234.  Gilb.  Ev.  37 ;  for 
otherwise  it  would  not  appear  but  that  judgment  had  been  ar- 
rested or  a  new  trial  granted.  B.  N.  P.  234.  Pittan  v.  Walter,  1 
S^,  162;  unless  in  the  case  of  an  issue  out  of  Chancery  where  no 
judgment  is  entered  up.  B.  N.  P.  234.  But  if  it  be  required 
to  prove  merely  that  a  certain  trial  was  had,  the  nisiprius  record, 
with  the  postea  indorsed  upon  it,  is  sufficient  evidence  for  this 
purpose;  Fishery.  Kitchingman,  Barnes,  449.  and  see  Foster  v. 
Ccmpton,  2  Stark.  364 ;  or  if  the  postea  be  not  drawn  up,  it 
may  be  proved  by  the  production  of  the  nisi  prius  record  if  the 
minute  of  the  verdict  be  indorsed  on  the  jury  panel  by  the  officer 
of  the  court.  R.y,  Brotvn,M.^M.  315.  If  it  be  necessary  to 
prove  what  a  witness  said  upon  a  former  trial,  it  may  be  read 
from  the  judge's  notes,  or  proved  upon  oath  from  the  notes  or 
recollection  of  any  person  who  was  present  at  the  time ;  Doncas- 
ter  V.Day,  3  Taunt.  262.  12 Mod.  318.  Gilb.  Ev.  68,  69  ;  but  in 
order  to  let  in  such  evidence,  it  roust  first  be  proved  that  the 
former  trial  took  place ;  and  this  can  be  done  only  by  giving  in 
evidence  an  examined  copy  of  the  record,  Gilb.  Ev.  68,  or  the 
nisi  prius  record  with  the  postea  indorsed  on  it,  as  above  men- 
tioned.    Pittony.  Walter,  1  5*^^162. 

In  order  to  prove  a  writ,  if  it  be  the  gist  of  the  pleading,  you 
must  get  it  returned,  and  then  procure  and  give  in  evidence  an 
examined  copy  of  it.  See  1  Arch.  Pr.  B.  R.  140.  But  if  it  be 
matter  of  inducement  merely,  it  is  not  necessary  that  it  should 
be  returned  or  proved  by  an  examined  copy ;  Gilb.  Ev.  39 ;  but 
the  writ  itself,  if  in  your  possession,  may  be  given  in  evidence; 
or  if  in  the  possession  of  the  other  party,  then,  upon  proving  the 
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service  of  a  notice  upon  him  to  produce  it,  and  that  it  has  not 
been  returned  and  filed,  but  that  it  was  in  the  other  party's  poa- 
session  alter  the  day  on  which  it  was  returnable,  you  will  be  al- 
lowed to  give  a  copy  of  it  in  evidence.  Bdmo$utane  v.  Pkusted^ 
4  E^.  160.  See  Knight  y.  Bowler,  Hardr.  323.  Wright  y,  Pm* 
der,  Alteyuj  18. 

A  judgment  of  the  House  of  Lords  is  proved  by  an  examined 
copy  of  it  from  the  minute  book;  Jcnee  v.  Randall^  Cowp,  17 ; 
which  may  be  had,  upon  application  at  the  office  of  the  clerk  in 
Parliament. 

Convictions  before  justices  of  peace  are  proved  by  examined 
copies,  which  the  clerk  of  the  peace  of  the  proper  county  will 
make  out  for  you  upon 'an  application  for  that  purpose.  And  by 
Stat  7  4*  8  G.  4,  c.  29,  e.  74,  and  7  4-  8  G.  4,  c.  30,  «.  40,  copies 
of  convictions  for  offences,  within  those  acts  respectively,  certified 
by  the  proper  officer  of  the  court,  and  proved  to  be  true  copies,  shall 
be  sufficient  evidence  to  prove  a  conviction  for  a  former  ofiienoe. 
See  also  9  G.  4,  c.  69,  a,  8. 

To  prove  the  passing  of  a  fine,  the  chirograph- is  conclusive 
evidence,  without  further  proof;  Plowd,  110  6.  Gilb.  Ev,  24. 
B.  N,  P.  229 ;  but  if  it  be  necessary  to  prove  the  proclama- 
tions, that  must  be  done  by  an  examined  copy.  Gilb,  Ev.  25. 
Doe  V.  Bluckf  6  Taunt.  485.  A  common  recovery  is  proved  in 
the  same  manner  as  an  ordinary  judgment  See  Arch.  PL  4*  Eo, 
364.  360 ;  and  see  stat,  27  EL  c.  9.  14  G,  2,  c.  20,  «.  4. 

To  prove  a  deed  which  has  been  enrolled,  the  indorsement  of 
the  enrolment  is  evidence  sufficient,  without  further  proof  of  the 
deed;  Gilb.  Ev.  24.  97.  Smartle  v.  WiUianu,  1  Salk.  280.  and 
$ee  Kinnersley  v.  Orjie,  1  Doug.  56 ;  but  if  the  deed  be  lost,  it 
can  be  proved  only  by  an  examined  copy  of  the  enrolment  GUht 
En.  25.  Arch.  PL  8f  Ev.  365.  134.  All  this,  however,  must  be 
understood  of  deeds  only  which  need  enrolment;  for  if  any 
other  deed  be  enrolled,  (as,  for  instance,  a  bargain  and  sale  for 
years,  or  the  like),  and  be  afterwards  offered  in  evidence,  it  most 
be  proved  in  the  ordinary  way,  by  the  subscribing  witness. 
Gilb.  Ev.  99.  Page's  case,  5  Co.  54.  G4)odson  y.  Jones,  Style,  4AS, 
Smartle  v.  JViUiams,  1  Salk.  280. 

Letters  fmtent'] — Letters  patent  may  be  given  in  evidence^ 
without  further  proof;  or  they  may  be  proved  by  exemplifica* 
dons  under  the  great  seal.  See  Arch.  PL  4*  Ev.  365.  164. 

2.  Matters  quasi  of  Record. 

Proceedings  in  Parliamentli — Entries  in  the  journals  of  the 
House  of  Lords  and  House  of  Commons  may  be  proved  by  ex« 
amined  copies  from  their  minute  books.  Jones  v.  Randall,  Cowp. 
17.  2  Doug.  594.  The  journals  of  the  House  of  Lords  have 
been  holden  evidence  to  prove,  not  only  an  address  of  the  Lords 
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to  the  King,  but  the  King's  answer  also.  JZ.  v.  Hoit,  5  T.  R. 
445.  But  the  resolutions  of  either  house,  with  a  view  to  ulterior 
procee<tings,  are  no  evidence  of  the  fiawts  therein  stated;  as,  for 
instance,  where  the  House  of  Commons  resolved  that  a  plot 
against  the  government  existed,  the  resolution  was  hcrfden  to  be 
no  evidence  of  the  existence  of  such  a  plot.  4  St,  Tr.  39. 

Proceedings  in  courts  of  equity] —  The  bill  and  answer  may  be 
proved  by  examined  copies,  Gilb.  Ev.  56.  Henneli  v.  Lyon^ 
IB,^J,IS2.  Hodgkinson  v.  Willis,  3  Camp,  401,  which  yon 
may  obtain  from  the  six  clerks*  office,  upon  application  for 
that  purpose.  In  order  to  prove  the  answer,  you  are  obliged  to 
give  in  evidence  an  examined  copy  of  the  bill  as  well  as  of  the 
answer;  Gilb.  Ev.  55 ;  but  where  it  was  proved  by  the  proper 
officer  that  he  had  searched  diligently  in  the  office  for  the  bill, 
and  could  not  find  it,  the  court  allowed  the  answer  to  be  read 
without  it.  Id.  See  Ewer  v.  Ambrose^  4  B,  S^  C,  25.  There  is 
one  exception,  however,  to  this,  namely,  that,  upon  an  indict- 
ment for  perjury  alleged  to  have  been  committed  in  an  answer, 
the  answer  itself  must  be  produced,  and  it  must  be  proved  either 
that  the  party  was  sworn  to  it,  or  that  the  name  subscribed  to  it 
is  his  handwriting,  and  that  the  name  subscribed  to  the  jurat  is 
the  name  and  hand- writing  of  a  master  or  other  person  having 
authority  for  that  purpose.  R,  v.  Morris,  2  Bur.  1189.  /L  v. 
Benson,  2  Camp.  508.  See  R.  v.  Spencer,  R.  ^  M,  N,  P.  97. 
And  the  same  as  to  depositions  in  equity. 

A  decree  in  equity,  if  it  remain  in  paper,  may  be  proved  by 
an  examined  copy,  together  with  an  examined  copy  of  the  bill 
and  answer ;  but  if  it  have  been  enrolled,  it  must  be  proved  by  an 
exemplification  under  the  great  seal,  which  requires  only  to  be 
produced  in  evidence,  without  further  proof.  See  1  Arch,  Pr,  B, 
R,  160. 

Proceedings  in  courts  of  law,  not  being  records'] — Rules  of  court 
are  proved  by  office  copies;  Selbyv.  Harris,  I  Ld.  Raym.  745. 
Duncanv.  Scott,  1  Camp.  102,  471,  n.  Arch.  PI,  8fEo,  367,  361  ; 
it  is  not  necessary  to  have  them  examined.  A  rule  of  court 
is  evidence  that  the  court  have  ordered,  as  is  therein  stated; 
but  it  is  not  evidence  of  any  matters  in  it  which  are  the  mere 
suggestions  of  the  party  who  obtained  it  Woodroffe  v.  Williams^ 
6  Taunt.  19. 

A  judge's  order  may  be  proved  by  the  production  of  the  order 
itself;  or  by  an  office  copy  of  the  rule  by  which  it  has  been  made 
a  rule  of  court.    Still  v.  HaJford,  4  Camp.  17. 

Affidavits,  being  admissions  upon  oath,  are  evidence  as  such 
against  the  parties  who  made  them.  Gilb.  Ev,  51,  56.  Harmar 
v.  Davis,  7  Taunt.  577.  When  filed  with  the  clerk  of  the  rules 
in  the  King's  Bench,  or  with  the  secondaries  in  the  Common 
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Pleas,  they  .may,  it  should  seem, -be  proved  by  office  copies;  but 
if  filed*  with  any  other  officer,  such  as  a  filacer,  the  signer  of  the 
writs,  &c.»  they  must  be  proved  by  examined  copira,  or  pro- 
duced. sAll  o^r  affidavits  not  filed  can  be  proved  only  by 
production  of  the  affidavits  themselves,  and  by  parol  evidence  of 
their  having  been  sworn ;  Gilb,  Ev.  56 ;  or,  if  not  proved  to  be 
swoniy  yet  perhaps  they  may  be  received  as  admissions  of  the 
deponents,  upon  proof  of  their  handwriting.  See  GUb,  Ev,  56. 
1  Jrch,  Pr,  B.  R,  143.  Upon  an  indictment  for  perjury  in  an 
affidavit,  however,  the  affidavit  must  in  all  cases  be  produced, 
whether  filed  or  not,  and  it  must  be  proved  in  the  same  manner 
as.  an  soiawer  to  a  bill  in  equity  under  the  same  circumstances. 
Fide  supra. 

Proceedings  in  the  ecclesiastical  courts] — The  libel,  answer, 
depositions,  and  sentence  in  the  ecclesiastical  courts,  in  matters 
within  their  jurisdiction,  are  proveable  in  the  same  manner  as  the 
l»ll,  answer,  depositions,  and  decree  in  equity.  See  ante,  p.  120. 
GUh.  Ev.  66, 67.  Corn.  Dig,  Ev.  (C  3).  Arch.  PL  8f  Ev.  368. 
llieir  sentence  in  matrimonial  causes  is  in  all  cases  evidence,  and 
in  all  cases  conclusive  evidence  of  the  facts  they  establish,  ex- 
cept in  «uits  of  jactitation.  Duchess  of  Kingston* s  case,  11  St.  TV. 
262.  and  see  Clewsy.  Batkurst,  2  Str.  960,  961,  Hardw.  11, 18. 

The  practice  >of- the  ecclesiastical  courts  may,  it  seems,  be 
proved  in  the  courts  of  common  law,  by  parol  evidence.  Beaur- 
rain  v.  Scott,  3  Camp.  388. 

A  copy  of  the  probate  of  a  vrill,  under  the  seal  of  the  ecclesi- 
astical court,  is  sufficient  evidence  to  prove  a  will  of  personal 
property,  or  that  J.  S.  is  executor,  or  the  like ;  and  the  seal  of 
the  court  sufficientiy  authenticates  it,  without  further  proof. 
Gilb.  Ev.  71.  1  Ro.  Abr.  678.  R.  v.  Nethersal,  4  T.  R.  258. 
Hoe  V.  Neltkorpe,  3  Salk.  154.  B.  N.  P.  246.  and  see  Gorton  v. 
Dyson,  1  jB.  ^  J3.  219.  The  copy  of  the  probate  is  conclusive 
evidence  in  die  above  cases,  that  is,  the  other  party  shall  not  be 
permitted  to  allege-  that  the  will  proved  is  not  the  last  will  and 
testament  of  the  deceased;  Gilb.  Ev.  73.  Chichester  v.  Phillips, 
T.  Raym.  404 — 406.  NoelY.  Wells,  2  Sid.  359;  except  upon  an 
indictment  for  forging  a  will,  in  which  the  probate  unrepealed  is 
not  conclusive  evidence  of  the  validity  of  the  will,  so  as  to  bar 
the  prosecution.  R.  v.  Buttery,  R.Sf  R.  342.  But  he  may  give . 
in  evidence  that  the  probate  is  forged,  or  that  it  was  obtained  by 
surprise,  CfUb.  Ev.  73,  74.  T.  Raym.  and  2  Sid.  ubi  supra.  To 
prove  a  probate  revoked,  an  entry  of  the  revocation  in  the  assig- 
nation book,  in  winch  aU  cases  are  officially  entered,  is  good  evi- 
dence. R.V.  Ramsbottom,  1  Leach,  25,  n. 

Administration  is  proved  by  the  production  of  the  letters  of  ad- 
ministration, (NT  by  a  certificate  firom  the  ecclesiastical  court,  that 
administration  was  granted;  B.  N,  P,  246;  or  you.  may  get  a 
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clerk  from  the  ecclesiastical  court  to  attend  at  the  trial  with  the 
book  of  acts,  containing  the  direction  for  letters  of  adminiate^tion 
to  be  granted,  and  the  surrogate's  ^<  for  the  same.  Id.  Elden  v. 
Keddle,  8  East,  187.  and  see  Dams  y.  WilUams,  13  East,  232. 
Arch,  PL  8f  Ev.  369. 

Proceedings  in  the  court  of  admiralty] — The  libel,  answer,  de- 
positions, and  sentence  in  the  admiralty  court  are  proved  in  the 
same  manner  as  the  bill,  answer,  depositions,  and  decree  of 
a  aourt  of  equity.  See  Com,  Dig,.  Evidence,  (CI).  1  Arch,  Pr,  B, 
R,  162.  The  sentence  is  conclusive  evidence  of  die  facts  it  esta* 
blishes,  not  only  against  those  concerned  in  interest  and  persona 
claiming  under  them,  but  also  against  strangers.  Thus,  a  sen- 
tence condemning  goods  as  captured  from  the  enemy,  is  con- 
clusive evidence  that  they  were  so  captured.  Stirling  v.  FaughaUf 
2  Camp.  228. 

Proceedings  in  inferior  courts'] — Judgments  in  a  court  barcm, 
county  court,  or  other  inferior  court,  may  be  proved  by  produc- 
ing the  books  in  which  they  are  entered ;  or,  it  should  seem,  by  ex- 
amined copies.  See  Gilb.Ev.  74,  20.  Com,  Dig,  Ev,  (CI). 

The  court  rolls  of  a  manor  may  be  proved  by  examined  co- 
pies, Gilb,  Ev,  75.  R,  v.  Hains,  Comb,  337.  12  Mod.  24,  or,  it 
seems,  by  a  copy  under  the  steward's  hand;  Comft.  128.  IKeb. 
576,  720 ;  or  you  may  get  the  steward  or  his  deputy  to  produee 
|hem  at  the  trial.  1  Arch.  Pr.  B.  R.  162.  see  Gilb.  Ev.  75. 

Proceedings  on  commissions  of  bankrupt  are  proved  either  by 
producing  the  proceedings  themselves  duly  enrolled,  6  G.  4,  c. 
16,  s.  96,  or,  (if  the  original  instrument  in  writing  be  filed  in 
the  office,  or  be  officially  in  the  possession  of  the  Lord  Chancel- 
lor's secretary),  by  copies  duly  signed  and  attested.  6  G.4,  c. 
16,  s.  97.  And  any  person  may  procure  the  proceedings  to  be 
entered  of  record,  upon  petition  to  the  Lord  Chancellor.  But 
depositions  before  the  commissioners  may  be  given  in  evidence 
against  the  person  who  made  them,  by  producing  and  proving 
them,  as  in  the  ordinary  case  of  an  affidavit,  without  having  the 
proceedings  recorded.  Arch.  PL  Sf  Ev.  370. 

A  judgment  or  other  proceeding  of  the  court  for  the  relief  of 
insolvent  debtors,  may  be  proved  by  the  production  of  an  office 
copy  of  it,  under  the  seal  of  the  court.  By  7  G.  4,  c.  57,  s.  19, 
a  copy  of  the  assignment  of  the  insolvent's  property  to  the  pro- 
visional assignee,  and  of  the  counterpart  of  the  assignment  by 
the  provisional  assignee  to  the  assignee  subsequently  appointed, 
made  upon  parchment,  purporting  to  have  the  certificate  of  the 
provisional  assignee,  or  his  deputy  appointed  for  that  purpose, 
indorsed  upon  it,  and  sealed  with  the  seal  of  the  court,  is  evi- 
dence of  such  conveyance  and  aasignment,  and  of  the  title  of  the 
provisional  and  other  assignee  or  assignees  under  the  same  in 
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aU  comts,  and  before  commissioners  of  bankrupt  and  justices  of 
the  peace,  without  fiirther  proof  of  any  other  proceeding  in  the 
instdrent  court.  And  by  the  same  stac  «.  76,  a  copy  of  the  pe- 
tition, schedule,  order  of  adjudication,  and  other  orders  and  pro- 
ceedings purporting  to  be  signed  by  the  officer  having  the 
custody  of  them,  or  his  deputy,  certifying  the  same  to  be  a  true 
copy,  and  sealed  with  the  seal  of  the  court,  is  admis.«ible  in  the 
same  manner,  without  further  proof  that  the  same  is  sealed  with 
die  seal  of  the  court 

The  information   and  depositions  of  witnesses  upon  oath, 
before  magistrates  and  coroners,  in  felonies  and  misdemeanors, 
(and  which  the  magistrates  and  coroners  are  directed  to  put  into 
writing,  and  subscribe  and  deliver  to  the  officer  of  the  court 
where  the  trial  is  to  be,   7  GA,  c,  64,  s,  2,  3,  4,  5),  upon  being 
produced  at  the  trial,  and  proved  by  the  magistrate  or  his  clerk 
to  have  been  truly  taken,  may  be  given  in  evidence  against  the 
prisoner,  if  che  person  who  made  the  depositions,  &c.,  be  dead, 
1  Hale,  305.  B,  N.  P.  242,  or  insane;    A.  v.  Eriswell,  3  T,  R, 
720 ;  or  it  appear  satisfactorily  to  the  court  that  he  is  kept  out  of 
the  way  by  the  means  or  procurement  of  the  defendant ;  R,  v. 
Harrison,  4  SL  Tr.  492,  R,  v.  Morley,  KeL  55;  or,  as  it  is  said, 
ifhebe  sick,  or  unable  to  travel.  1  Phil,  Ev.  351.  1  Hale,  305.  2 
Id.  52;  hut  see  2  Stark.  £i;.487.    But  they  cannot  be  thus  read, 
if  it  merely  appear  that  the  witness  is  absent,  and  that  the  pro* 
secntor  has  in  vun  used  his  endeavours  to  find  him.    KeL  55. 
Nor  can  depositions  be  read  upon  an  indictment  for  high  treason. 
5  4*  6  Ed,  6.  Fast.  337.    Depositions  before  magistrates,  to  be  thus 
given  in  evidence,  must  be  taken  conformably  to  the  statute,  R. 
V.  Smith,  2  Stark.  21 1,  ».  (a),  and  in  the  presence  of  the  prisoner, 
so  that  he  may  have  an  opportunity  of  cross-examining  the  witness. 
JLv.  Paine,  1  Salk.  281.   R.  v.  Woodcock,  1  Leach,  500.    Pyke\. 
Crouch,  I  Ld.Raym.  730.  /2.v.  Dingier,  2  Leach,  561.  1  Sir.  162. 
B.  N.  P.  243.  .  1  Holt,  599.     But  where   the  depositions  were 
not  wholly  taken  in  the  presence  of  the  prisoner,  but  the  wit- 
ness afterwards,  in  his  presence,  was  re-sworn,  and  the  depo- 
ntkms  repeated  and  signed,  the  judges  held  that  they  were, 
under  these  circumstances,  admissible  evidence ;  for  the  prisoner 
had  an  opportunity  of  cross-examining  the  witness.  R.  v.  Smith, 
R.^R.  339,    2  Stark.  208,  1  Holt,  614.     In  this  respect  there 
is  a  difference  between  depositions  taken  before  a  magistrate 
and  before  a  coroner ;  for  the  latter  are  said  to  be   evidence, 
even  though  the  party  accused  be  not  present.    B.  N.  P.  242. 
1  PA.  Ev.  254,  per  Buller,  J.  A.  v.  ErisweU,  3  7.  fi.  713.      The 
reason  given  for  this  exception  is,  that  the  coroner  is  an  elective 
<^lcer,  appointed  on  behalf  of  the  public  to  make  inquiry  of  mat- 
ters within  his  jurisdiction,  who  therefore  is  presumed  to  take 
the  depositions  ^ly  and  impartially.  B,  N.  P.  242.     There  is, 
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howeveri  no  reported  case  in  which  this  point  has  been  directly 
determined;  but,  although  the  propriety  of  this  distinction  has 
been  questioned,  (see  2  Stark.  Ev,  492),  the  practice  has,  never- 
theless, been  to  admit  such  depositions  without  inquiry  whether 
the  party  accused  was  or  was  not  present;  and  in  one  case,  (i2« 
V.  Purefoyt  Maidstone  Sum.  Jss,  1 794,  Peake,  Ev.  64),  Hotham, 
B.,  received  depositions  taken  before  a  coroner,  although  it  ap- 
peared, and  was  objected,  that  the  defendant  was  not  present. 
Jervis  on  Cor,  217,  218.  They  must,  however,  to  be  admissible, 
appear  to  have  been  taken  before  the  coroner,  qua  coroner. 
1  Ch.  Cos.  306.  The  depositions  must  appear  to  have  been  upon 
oath,  also;  1  HaUi  586.  B.  N,  P.  242;  but  it  is  not  necessary 
that  they  should  be  signed  by  the  witness.  R.  v.  Fleming  ^ 
Windham,  2  Zjeaeh,  996.  If  duly  taken,  the  depositions  are  ad- 
missible in  evidence  after  the  death  of  the  deponent,  not  only  up- 
on the  trial  of  the  prisoner  for  the  offence  with  which  he  was 
charged  at  the  time  they  were  taken,  but  also  upon  any  indict- 
ment for  any  other  offence.  R.  v.  Smith,  R,  4'  R*  339.  They 
may  also  be  given  in  evidence  by  the  defendant,  in  cases  where 
the  witnesses  appear,  in  order  to  shew  some  material  variance 
between  their  evidence  at  the  trial,  and  before  the  magistrate; 
and  may  be  read  by  the  prosecutor,  as  it  would  seem,  and  cer- 
tainly by  the  judge,  to  impeach  the  credit  of  a  witness  who 
gives  evidence  contradictory  to  facts  contained  in  the  deposition 
made  by  such  witness  in  a  former  proceeding  in  the  same  case. 
R,  V.  Oldroyd,  R.  8f  R.  88. 

Proceedings  in  foreign  courts'] — The  judgments,  &c.,  of  foreign 
courts  are  proved  by  exemplifications  under  the  seal  of  the 
court  And  it  must  be  proved  that  the  seal  affixed  to  the  ex- 
emplification is  the  seal  of  the  court;  it  is  not  sufficient  to  prove 
merely  the  judge's  handwriting  subscribed  to  it  Henry  v.  Adey,  3 
East,  221.  If,  indeed,  it  be  satisfactorily  proved  that  the  court 
has  no  seal,  then  an  exemplification,  signed  by  the  chief  judge  of 
the  court,  would  perhaps  be  received,  upon  proof  of  the  judge's 
handwriting.  Alves  v.  Bunhury,  4  Camp,  28.  But  it  is  not  suffi- 
cient, for  the  purpose  of  letting  in  such  evidence,  to  prove  that 
the  seal  of  the  court  is  so  much  worn  as  no  longer  to  make  any 
impression ;  Cavan'^  Stuart,  1  Stark,  525 ;  nor  will  a  copy  signed 
by  the  clerk  of  the  court  be  sufficient,  even  although  it  be  proved 
that  the  court  has  no  seal.  Appleton  v.  Braybrook,  2  Stark.  6,6M,Sc 
S.  34.  See  Flindt  v.  Atkins,  3  Camp,  215,  n.  It  may  be  necessary 
to  state,  that  the  rule  here  laid  down  for  tiie  proof  of  foreign  judg- 
ments, &c.,  relates  equally  to  the  judgments  of  courts  in  the 
British  colonies,  as  to  those  of  courts  in  countries  unconnected 
with  this  kingdom.  But  records  of  the  courts  in  Ireland  may 
be  proved  by  examined  copies,  &c.,  in  the  same  manner  as  the 
records  in  this  country.  But  see  Harris  v.  Saunders,  4iB,SfC,^\\, 
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It  is  necessary,  however,  that  the  court  should  be  satisBed  that 
it  was  with  a  record  the  copy  was  examined;  and  therefore, 
where  the  witness  produced  to  prove  the  copy,  stated  that  he 
examined  it  with  a  parchment  roll  shewn  to  him  in  a  room  over 
the  four  courts  at  Dublin,  without  seeing  from  whence  it  was 
taken,  or  knowing  the  person  who  produced  it  to  be  an  officer 
of  the  court.  Lord  Ellenborough  refused  to  receive  it  in  evidence. 
Adanihwaite  v.  Synge,  4  Camp.  372.  1  Stark.  183. 

As  to  the  proof  of  the  laws  of  a  foreign  country:  if  not  written, 
they  may  be  proved  by  the  parol  evidence  of  witnesses  of  com- 
petent skill ;  if  written,  a  copy  properly  authenticated  must  be 
produced.  Cleggv.Lmjy,  SCamp.  166.  Miller  v.  Kenrick,  4  Camp. 
155,  per  Gibbs,  C.  J.  Laton  v.  Higgins,  3  Stark.  178. 

The  acts  of  state  of  a  foreign  government  must  be  proved  by 
copies  examined  with  the  public  archives  abroad;  a  copy  printed 
and  published  abroad  by  the  authorised  printer  of  the  foreign 
government,  will  not,  it  seems,  be  sufficient.  Richardson  v.  An- 
derson, 1  Camp.  65,  n. 

Surveys,  Inquisitions,  ^c] — Inquisitions  taken  by  virtue  of 
die  King's  writ,  or  of  a  commission  under  the  seal  of  the  Exche- 
quer, &c.,  are  proved  by  the  production  of  the  writ  or  commis- 
aon  and  inquisition,  or  by  an  examined  copy  thereof  if  they 
have  been  returned  and  filed;  and  indeed  it  may  be  questionable 
whether  they  can  be  evidence  at  all,  until  returned  and  filed. 

Public  surveys,  many  of  which  are  to  be  found  in  the  Exche- 
quer, are  proved  by  the  production  of  them  by  the  proper  officer, 
without  further  proof. 

Doomsday-book,  when  evidence,  {see  Arch,  PI.  4*  Ev.  373. 
265),  must  be  produced  at  the  trial,  if  intended  to  prove  the  gist 
of  the  pleading;  but  if  intended  to  prove  some  collateral  matter 
merely,  an  examined  copy  of  that  part  of  the  book  relating  to  it 
will  be  sufficient.  Arch,  PL  ^  Ev.  373. 

Registers,  S^c."] — Christenings,  marriages,  and  burials,  may  be 
proved  by  the  parish  register  in  which  they  are  entered,  by  giv- 
ing in  evidence  either  the  register  itself,  or  an  examined  copy  of 
it.  Gilb.  Ev.  72.  2  Bac,  Abr.  Ev.  (F).  Besides  the  register,  some 
proof  must  be  given  of  the  identity  of  the  parties  married,  &c. 
Birt  V.  Barlow,  1  Doug.  170. 

The  Fleet  books  are  not  evidence  of  a  marriage.  Reed  v.  Pas- 
ser,  Peake,  532.  The  marriage  of  Jews  is  by  a  written  contract, 
which  is  afterwards  solemnly  ratified  in  the  synagogue.  In  order 
to  prove  such  a  marriage,  it  is  not  sufficient,  it  seems,  to  prove 
the  religious  ceremony  by  the  parol  testimony  of  some  person 
who  was  present,  but  tiie  contract  must  also  be  proved.  Horn  v. 
Noel,  1  Camp.  61. 

The  register  of  the  navy,  with  the  letters  Dd  opposite  to  a 
name  therein  registered,  (it  being  proved  to  be  the  practice  of 
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the  navy  office  to  write  these  letters  opposite  to  the  names  of 
such  persons  as  died),  was  holden  adxnissible  evidence  of  the 
death  of  a  man,  opposite  to  whose  name  these  letters  were 
written.  B.  N.  P.  249.    R,  v.  Rhodes,  1  Leaeh,  24. 

The  prison  books  of  the  Fleet  and  King's  Bench  prisons  are 
admissible  evidence  to  prove  the  time  at  which  a  prisoner  was 
committed  or  discharged:  R.y.Aikes,  1  Leach,  391:  bnt  they 
are  not  admissible  to  prove  the  cause  of  commitment  Saite  v. 
Thomas,  3£.  ^P.  188. 

The  poll  books  of  an  election  are  also  admissible  evidence,  and 
may  be  proved  by  an  examined  copy.  Mead  v.  Robinson,  WiUes, 
424.  Brocas  v.  Mayor  of  London,  1  Str,  307.  So,  an  entry  in  a 
family  Bible,  an  examined  copy  of  an  inscription  on  a  tomb 
stone,  a  pedigree  hung  up  in  a  family  mansion,  and  the  like,  are 
admissible  evidence  in  questions  of  pedigree.  Goodright  v.  Mostj 
Cowp.  594.  and  see  4  Camp.  401.  T.  Raym,  84. 

Certificates,  Sfc."] — The  certificates  of  bishops  with  respect  to 
marriage,  general  bastardy,  excommunication,  orders,  and  other 
the  like  matters,  are  received  in  evidence ;  Co,  Lit.  74.  A.  v.  Maw- 
bey,  6  T.R.  637 ;  so  were  the  certificates  of  the  judges  in  Wales 
respecting  the  practice  of  their  courts,  6  T.R.  638,  and  saare  the 
certificates  of  justices  of  peace  as  to  a  highway  being  in  repair. 
6  T.R.  619. 

But  the  certificate  of  a  British  consul  abroad  is  not  admissible 
as  evidence  in  the  courts  of  this  country.  Wdldron  v.  Coombe, 
3  Taunt.  162.  Ex  parte  Church,  ID.^R.  324.  Yet  instruments 
of  this  description  are  duly  sent  here  from  abroad,  under  the 
mistaken  idea  that  our  courts  receive  them  in  evidence. 

The  mere  production  of  a  diploma  of  doctor  of  physic,  unda: 
the  seal  of  one  of  the  universities,  is  not  of  itself  evidence  to 
shew  that  the  party  therein  named  is  entitled  to  that  degree. 
Moises  V.  Thornton,  ST.R.  303.  And  although,  by  stat  6  G.  4, 
c.  133,  s.  7,  the  common  seal  of  the  society  of  Apothecaries  of 
the  city  of  London  shall  be  received  as  sufficient  proof  of  the 
authenticity  of  the  certificate  to  which  the  seal  is  affixed,  it  must 
be  proved  to  be  the  genuine  seal  of  the  society.  Chadwiekv, 
Running,  R.  ^  M.  N.  P.  306. 

Ancient  terriers,  ^c."] — Ancient  terriers,  surveys,  and  maps 
of  manors,  &c.,  when  evidence,  must  be  produced  at  the  trial, 
and  such  circumstances  connected  with  them  stated  in  evidence, 
as  may  induce  the  court  and  jury  to  give  credit  to  them.  See 
Arch.Pl.^Ev.375,Z76. 

Corporation  books,  Sfc.'} — Entries  in  corporation  books,  and  in 
the  books  of  public  companies,  relating  to  things  public  and  ge- 
neral, and  entries  in  other  public  books,  may  be  proved  by 
examined  copies.    R.  v.  Mothersell,  1  Str.  93.  307.    Entries  in 
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the  books  of  the  custom  house,  of  the  Bank,  and  of  the  East  India 
Company,  or  the  South  Sea  Company,  or  the  like,  may  be  proved 
in  this  manner.  See  Oeery  v.  Hopkinsj  2  L,  Raywt.  85 1.  Warrimer 
T.  Giles,  2  Sir.  954.  1005.  Edwards  ▼.  Feeey,  Hardw.  128.  2 
Dettg.  593,  ».  8.  Breton  t.  Cope,  Peake,  30.  Hodgtom  ▼.  FuUarton, 

4  Tatmt,  787.  But  instruments  of  a  private  nature,  such  as  a 
letter  found  in  the  corporation  ch^t,  R.  v.  Gtoyn,  1  Str.  401,  or 
the  tike,  must  be  proved  in  the  ordinary  way,  as  any  other  in- 
strument. 

Inspection  of  corporation  books  and  other  pubtic  writings  is 
granted  in  civil  actions,  see  1  Arch.  Pr.  B.  R.  164,  but  not  in  cri- 
minal cases,  where  it  would  have  die  effect  of  making  a  defen- 
dant furnish  evidence  to  criminate  himselfl  R.  v.  Heydam,  1  W, 
BL  351.  R,  V.  Pwmel,  Id,  37,  1  WiU,  239.  1  Ld.  Raym.  705. 
2/12.927.  2  5^.1210. 

PuhUe  acts  of  state'] — The  Gazette,  printed  and  published  by 
the  King's  printer,  is  evidence  of  all  acts  of  state.  R.  v.  Holt,  5 
2*.  R.  436.  Therefore,  a  gazette  which  stated  that  addresses  had 
been  presented  to  his  Majesty  from  several  bodies  of  his  subjects, 
expressive  of  their  loyalty,  was  holden  to  be  evidence  of  that 
£m^  Id.  see  R.  V.Gardner,  2  Camp.  b\Z.  And  the  mere  pro- 
duction of  the  Gazette  would  seem  to  be  sufficient,  without  proof 
that  it  was  bought  at  the  Gazette  office  fit  from  whence  it  came. 
A.  V.  Forsyth,  it.  4*  it  277. 

So,  the  King's  proclamations  in  the  Gazette  are  evidence.  See 
FanOmerony.Dowieh,  2  Camp,44.  Where  a  proclamation  re- 
dCed  that  it  had  been  represented  that  certain  outrages  had  been 
committed  in  different  parts  of  certain  counties,  and  offered  a  re- 
ward lor  the  discovery  and  apprehension  of  the  offenders,  it  was 
hidden  to  be  admissible  evidence  to  prove  an  introductory  aver- 
ment in  an  information  for  a  libel,  that  divers  acts  of  outrage  had 
been  committed  in  those  places.  R.  v.  Sutton,  AM,8fS.  532. 

So,  the  articles  of  war,  printed  by  the  King's  printer,  are  evi- 
dence. Brougk  V.  Perkins,  bT.R.  442,  446.  So,  the  almanack 
annexed  to  the  common  prayer  book,  {R.  v.  Holt,  6  Mod.  81),  is 
evidence  that  such  a  day  of  the  year  was  Sunday,  or  the  like. 
Page  V.  Fawcet,  Cro.  EL  227.  1  Leon.  242.  1  Sid.  300.  6  Mod.  41. 

As  to  the  acts  of  state  of  a  foreign  government,  see  ante,  j9. 1 25. 

3.   Writlen  Instruments  of  a  Private  Nature. 

When  a  deed  is  to  be  given  in  evidence,  the  general  rule  is, 
that  the  deed  itself  must  be  produced  at  the  trial.  Leyfield's  ease, 
10  Co.  92  b.  93.  To  this,  however,  there  are  some  exceptions, 
arising  from  necessity;  as,  where  the  deed  b  in  the  hands  of  the 
opposite  party.  Read  v.  Brookman,  3  T.  R.  153.  Wymark^s  cast, 

5  Co.  75  a,  or  has  been  lost  by  time  or  accident,  or  by  any  other 
casualty,  as  by  fire,  &c.,  Read  v.Rrookman,  ST.  iL151,153,  a. 
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(see  KewUngtim  ▼.  Inglit,  8  East,  273.  Brewtter  v.  Sewell^  3  B.  4- 
A.  296.  Freeman  ▼.  ^«A:«^,  2  £.  4*  C  494,  at  to  proof  of  the  loss, 
tfc,)  the  contents  of  it  may  be  proved  by  a  copy,  or  other  se* 
condary  evidence.  Let/field' t  ease,  10  Co.  92  b.  Medlieot  v.  Joyner, 
1  Mod,  4.    Upon  indictments  for  forgery,  however,  it  is  the  ge- 
nerally understood  rule,  that  the  prisoner  cannot  be  convicted 
unless  the  forged  instrument  be  produced.     But  in  R,  v.  Hun" 
ter,3C.^  P.  592,  4  C.  4*  P.  128,  where  it  appeared  that  the  deed 
alleged  to  be  forged  was  in  the  custody  of  the  defendant,  who* 
after  notice,  refused  to  produce  it,  secondary  evidence  of  the  deed 
was  received. 

Secondly,  as  to  the  proof  of  the  execution  of  the  deed :  if  there 
have  been  no  subscribing  witness  to  it,  then  proof  of  the  hand- 
writing of  the  parties  will  be  sufficient,  the  law  in  such  a  case 
presuming  a  delivery.     But  if  the  deed  were  attested,  the  exe- 
cution must  be  proved  by  at  least  one  of  the  subscribing  witnesses, 
Gilb.  Ee.  99.  Barnes  v.  Trompowshy,  7T.R,  266,  Breton  v.  Cope, 
Peake,3l,  Manners v,  Postan,  4£sp.  240.  and  see  England  "v. 
Ropery  1  Stark.  304,  unless,  perhaps,  where  the  fact  of  execution 
is  one  of  the  admissions  in  the  cause;  Milwardv.  Temple,  I  Camp, 
375 ;  for,  even  the  acknowledgment  of  the  party,  Abbot  v.  Plumbet 
1  Dougl.  216,  or  his  admission  in  an  answer  to  a  biU  of  disco  very , 
are  in  this  case  deemed  merely  secondary  evidence.  Call  v.  Dun- 
ning,  5  Esp.  16,  4East,5Z.    Johnson  y.  Mason,  5  Esp.  16.  and 
see  5  T.R,  366.     It  does  not  appear  necessary  that  the  subscrib- 
ing witness  should  swear  that  the  deed  was  actually  executed  in 
his  presence;  if  he  were  afterwards  desired  to  attest  it  by  the 
party  who  executed  it,  Grelliery,Neale,  Peake,  N.P.C,146. 
Powell  v.  Blackett,  1  Esp.  97,  or  in  the  presence  of  the  party. 
Park V. Mears,  3  Esp,  111,  2B,SfP.2l7,  and  he  attested  it  ac- 
cordingly, this  will  be  sufficient,  provided  the  attestation  and  ex- 
ecution be  done  so  nearly  at  the  same  time,  as  fairly  to  be  deemed 
parts  of  the  same  transaction.   MS,  £.1814.     On  the  other 
hand,  a  person  who  even  sees  an  instrument  executed,  but  who 
is  not  desired  by  the  parties  to  attest  it,  cannot,  by  afterwards 
putting  his  name  to  it,  prove  it  as  an  attesting  witness.  M*Craw 
V.  Gentry,  3  Camp,  232.     To  this  rule  of  proving  the  execution 
by  the  evidence  of  an  attesting  vritness,  however,  there  are  many 
exceptions.    First,  where  the  execution  forms  one  of  the  admis- 
sions in  the  cause.     Vide  supra.    Secondly,  where  the  deed  is 
thirty  years  old  or  upwards,  the  court  will  presume  that  it  has 
been  duly  executed,  and  will  not  require  it  to  be  proved,  B. 
N,  P.  255.  Chelsea  Water  Works  v.  Cotvper,  1  Esp.  275, 278,  pro- 
vided possession  have  followed  the  deed,  or  that  some  satisfactory 
account  be  given  of  it,  and  provided  there  be  no  rasure  or  inter- 
lineation in  it,  and  that  it  do  not  import  fraud;  otherwise  it  must 
be  proved  as  in  ordinary  cases,  either  by  the  attesting  witness^ 
or  by  evidence  of  his  and  the  party's  handwriting.  2  Bac.  Abr^ 
Ev.  (F).  B.  N.  P.  255.  Areh.  PL^Ev.  379.  and  see  3  Tauut.9U 
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It  may  be  necessary  here  to  remark,  that  when  you  give  an  an- 
cient obligation  for  the  payment  of  money  in  evidence,  you  should 
be  prepared  to  prove  the  payment  of  interest  within  the  last 
twenty  years,  or  other  circumstance  sufficient  to  rebut  the  pre- 
sumption the  law  will  otherwise  raise  of  such  obligation  having 
been  satisfied.  See  1  Bur.  444.  2  Str,  826.  1  W,  Bl  532.  1  T.  R. 
272.     TMrdiy,  where  a  deed  enrolled,  (and  to  which  enrolment 
was  necessary),  is  given  in  evidence,  it  is  not  necessary  to  prove 
the  execution  of  it  by  the  subscribing  witness ;  but  it  may  be 
proved  by  the  enrolment  indorsed  on  it,  or,  if  the  deed  be  lost, 
by  an  examined  copy  of  the  enrolment,  as  already  mentioned. 
ante,  p.  119.     Fourthly,  where  one  deed  is  recited  in  another, 
proof  of  the  second  deed  is  deemed  proof  of  the  one  recited,  as 
against  the  parties  to  the  second  deed,  and  those  claiming  under 
them.  2  Bae.  Abr.  Ev,  (F).  Jrch.  PL  ^  Ev,  379.     Fifthly,  if  the 
name  of  a  fictitious  person  be  put  as  the  only  subscribing  witness, 
evidence  of  the  handwriting  of  the  party  alone  will  be  sufficient. 
Fasset  ▼.  Brown,  Peake,  N.  P.  C.  23.     So,  if  the  subscribing  wit- 
nesses be  ance  dead,  Nelson  v.Whittall,  1  B.Sf  A.  19.  and  see  6 
East,  85,  or  have  become  insane,  12  Finer,  Abr.  224.  Currie  v. 
CkUd,  3  Camp,  283,  or  blind,  see  Wood  v.  Drury,  1  Ld,  Raym, 
734,  or  be  abroad,  out  of  reach  of  the  process  of  the  court.  Holmes 
V.  Pontin,  Peake,  N.  P.  C  99.  Cooper  v.  Marsden,  1  Esp,  2.  Willis 
y.Delancey,7  T,  R,265, 12  Fin,  Abr,  224.  and  see  Hodnet  v.  Fore- 
man, 1  Stark,  90,  whether  there  domiciled  or  not,  Prince  y.  Black- 
bum,  2  East,  250;  or  if  he  have  set  out  for  the  purpose  of  leav- 
ing die  kingdom ;  Ward  v.  Wells,  1  Taunt,  46 1 ;  or,  if  from  cir- 
cumstances it  may  fairly  be  presumed  that  he  has  left  the  king- 
dom;  WardellY.  Farmer,  2  Camp,  2S2;  or,  if  it  appear  that  he 
is  serving  in  the  navy,  Parker  v.  Hoskins,  2  Taunt,  223,  or  the 
fike;  or  if,  after  a  bond  fide  serious  and  diligent  inquiry,  he  can- 
not be  found;   Cocklan  v.  Williamson,   1  Doug,  93.   CunUffe  v. 
Sefton,   2  East,  183.  Barnes  v,  Trompowsky,  7  T.  R,  266.   Cros- 
by V.  Percy,  1  Camp,  303,  1  Taunt,  364.     Wardle  v.  Farmer, 
2Camp,2S2;  or,  if  he  be  interested  in  the  event  of  the  suit, 
Buckley  y.  Smith,  2  Esp.  697.  Swire  y,Bell,  5  T,R,37l.  Godfrey 
Y.  Morris,  1  Str,  34,  or  become  subsequently  incompetent  as  a 
witness;  Jones  v.  Mason,  2  Str.  833,    Peake,  Ev,  102;  then, 
upon  proof  of  any  one  of  these  circumstances,  you  will  be  per« 
mitted  to  give  secondary  evidence  of  the  execution  of  the  deed  ; 
that  is,  you  may  prove  the  deed  by  proving  the  handwriting  of 
the  witness  and  party.  See  Nelson  y,  Whittal,  \  B,8fA,  19.   And 
in  a  very  late  case,  Lord  Tenterden  held,  thatproof  of  the  hand- 
writing of  the  subscribing  witness,  who  was  dead,  was  sufficient, 
without  any  further  proof  of  the  identity  of  the  parties  than  the 
identity  of  the  name  and  description.  Pc^e  v.  Mann,  M,  &  M,  N. 
Pd  79.  But  if  there  be  two  witnesses  to  the  deed,  and  any  of  the 
circumstances  just  now  mentioned  apply  only  to  one  of  them,  the 
deed  must  of  course  be  proved  by  the  other.     Also,  by  stat.  26 
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O,  3,  c.  56,  8.  38,  deeds  executed  in  the  East  Indies,  when  tbe 
subscribing  witnesses  are  resident  there,  may  be  g^ven  in  evi- 
dence in  Great  Britain,  upon  proof  of  the  handwriting  of  the 
parties  and  of  the  witnesses.  Sixthly ^  if  the  deed  appear  to  be 
attested  by  one  or  more  persons,  but  in  point  of  fact  these  per- 
sons never  saw  the  deed  executed  or  delivered,  the  attestation 
maybe  deemed  a  nullity,  and  the  deed  be  proved  by  proving  the 
handwriting  of  the  party.  Phipps  v.  Parker^  2  Camp,  635,  636. 
Lee  V.  Ballard,  3  Esp,  173,  n.  Grellier  v.  Neale,  Peake,  N*  P.  C. 
146.  but  see  Fitzgerald  y,  Elsee,  I  Camp.  412,  Lastly,  where 
the  subscribing  witness  at  the  trial  is  unable,  or  refuses,  to  dis- 
close the  truth,  the  deed  may  be  proved  by  other  witnesses.  Good' 
title  V.  Clayton,  4  Bur,  2224.  Talbot  v.  Hodson,  1  Taunt.  251. 

Upon  an  indictment  for  forging  a  deed  or  other  written  instru- 
ment, all  that  is  incumbent  upon  the  prosecutor  to  prove  is,  that 
the  name  subscribed  to  the  deed  is  not  the  handwriting  of  the 
party  whose  signatui*e  it  purports  to  be,  which  may  now  be  proved 
by  the  party  whose  name  is  forged.  9  G,  4,  c,  32,  s,  2. 

To  prove  a  will  of  lands,  it  is  only  necessary  to  call  one  of  the 
witnesses  who  attested  it;  Peake,  Ev.  103.  Doe  v.  Smith,  1  Etp. 
391.  Skin.4\Z.  2  5;r.  1253.  1  W.Bl.%\  if  the  opposite  party 
wish,  he  may  call  the  other  two.  B.  N.  P.  264.  The  witness  call- 
ed, however,  should  be  prepared  to  give  parol  evidence  of  every 
circumstance  attending  the  attestation,  necessary  to  shew  that  the 
will  was  duly  executed  and  attested,  according  to  the  directions 
of  the  statute. 

AH  other  writings,  not  under  seal,  are  proved  in  the  same 
manner  as  deeds;  that  is,  by  the  subscribing  witness,  if  there  be 
one;  Witherstony.  Edgington,  2  Camp.  94.  1  Stark.  53.  2  Stark. 
180;  or  if  not,  then  by  proof  of  the  party's  handwriting.  It  is 
•aid  also,  that  a  writing  of  this  kind,  if  ancient,  shall  be  received 
in  evidence,  without  proof,  in  the  same  manner  as  an  ancient 
deed.  TV.  per  pais,  370.  but  see  Fortesc.  43.  If  lost  or  destroyed, 
copies,  or  other  secondary  evidence  of  their  contents,  will,  (ex- 
cepting in  the  case  of  forgery,  see  ante,  p.  128),  be  received;  but 
evidence  must  be  given,  at  the  same  time,  of  the  genuineness  o€ 
the  original  instrument.  See  Bunb.  889.  1  Jtk.  446. 

The  handwriting  of  a  witness  or  party  may  be  proved  either 
by  some  person  who  has  a  knowledge  of  it,  from  having  seen  him 
write,  Arch.  PI.  8f  Ev.  380.  and  see  Garrels  v.  Alexander,  4  Esp^ 
37.  \Esp.l4.  2Stark.\QA.  1  Ho/^,  420,  even  his  surname, 
Lewis  V.  Sapio,  M.  Sf  M.  39.  Powell  v.  Ford,  2  Stark.  39,  contr., 
or  from  having  been  in  the  habit  of  corresponding  with  him; 
Gould  y.  Jones,  IW.Bl  384.  Harrington  v.  Fry,  lR.^M.90i 
or,  the  handwriting  of  a  party  may  be  proved  by  his  own  ac- 
knowledgment or  admission.  Waldridge  v.  Kennison,  1  Esp.  148. 
But  it  cannot  be  proved  by  comparing  it  with  other  writinga^ 
although  confessedly  of  his  handwriting,  Garrells  v.  Alexander, 
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4  Eifi,  37. 117.  MiKfersoH  ▼.  Thoyie,  Peake,  N.  P.  C.  20.  Aon- 
ger  ▼.  iS^or^e,  1  Etp.  14.  ««e  (7r(^&  v.  WUliaau,  IC.^J.  47,  Dn- 
lessy  perhaps,  where  there  is  already  contradictory  eTidence  of 
the  fiict,  Allethrooke  ▼.  Roaeh^  1  Etp.  351.  Goodtitle  y.  Braham, 
iT,IL  49*! f  or,  perhaps,  where  the  writing  is  so  ancient  that  no 
witness  can  be  found  who  can  prove  it  GUh,  Ev.  25, 26.  tee 
Peakej  N.  P.  C  20,  n.  A  person,  however,  who  is  skilled  in  the 
detection  of  foi^ries,  may  prove  that  the  writing  is  in  a  feigned 
hand,  though  he  never  saw  the  party  write.  JL  v.  Cator,  4  Etp, 
117.  1  Esp.  14.  4  T.  A.  497.  See  2  £jp.  714.  5  B,  SfA,  330. 

Where  a  genuine  instrument  is  to  be  given  in  evidence,  care 
must  be  taken  that  it  be  duly  stamped,  if  a  stamp  be  necessary 
to  its  validity.  R.  v.  Hallf  3  Stark.  67.  But,  upon  an  indictment 
for  forging  a  bill  of  exchange,  the  judges  held,  that  it  was  not  ne- 
cessary that  it  should  be  stamped,  in  order  to  its  being  received 
in  evidence;  althotigh  in  stat  23  G.  3,  c.  49,  imposing  a  stamp 
duty  upon  bills  of  exchange,  it  is  sud,  that  no  such  instrument 
shall  be  received  as  evidence,  unless  it  be  first  duly  stamped.  i2. 
V.  HamkMUHMfd,  2T.R.  606,  1  Leach,  257.  R.  v.  Lee,  Id.  258,  it. 
iL  V.  Morton,  2  East,  P.  C.  955.  R.  v.  Teague,  Id.  979,  2  Ruts. 
341.  So,  upon  an  indictment  for  stealing  a  letter,  a  cheque  in- 
dosed,  though  unstamped,  was  used  for  the  collateral  purpose  of 
connecting  the  defendant  with  the  theft.  R.  v.  Pooley,  2  Leach, 
900.  But  upon  an  indictment  for  arson,  with  intent  to  defraud 
esk  insurance  company,  the  policy  cannot  be  received  in  evidence 
unless  it  is  duly  stamped.  /2.  v.  Gibson,  iZ.  <}■  iZ.  133,  2  Leach, 
1007,  1  Tmmt.  95. 
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Parol  Evidence. 

1.  In  what  Cases  receivable,  131. 

2.  Incompetency  of  Witnesses,  133. 

3.  Credit  of  Witnesses,  139. 

4.  How  many  Witnesses  requisite,  145. 

5.  Process  against  Witnesses,  145. 

6.  Witnesses*  Expenses,  149. 

7.  Examination  qf  Witnesses,  151. 


1.  In  what  Cases  receivable. 

Parol  evidence  is  inferior  to  written  evidence ;  and  as  the  ge- 
neral rule  is,  that  the  best  possible  evidence  shall  be  given,  it  fbl- 
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lows  of  course,  that  parol  evidence  can  never  be  received  where 
there  is  written  evidence  of  the  same  fact.  And  so  strict  is  the 
Yule  in  this  respect,  that  where  an  agreement  in  writing  on  nn*- 
stamped  paper  was  designedly  destroyed  by  one  of  the  parties 
to  it,  it  was  holden,  that  it  was  not  open  to  the  other  party  to 
give  any  evidence  whatever  of  the  matter  of  agreement:  parol 
evidence  could  not  be  received  of  it,  because  it  had  been  reduced 
to  writing;  nor  could  parol  evidence  be  received  of  the  contents 
of  the  written  instrument  as  secondary  evidence,  because,  if  the 
instrument  itself  were  produced,  it  could  not  be  received  in  evi- 
dence, for  want  of  a  stamp.  Bippener  v.  Wright,  2B,8fA,  478. 
R.  V.  Castle  Morton^  3  B,  SfA.  588.  arid  see  Doe  v.  Cartwright^ 
Id,  326.  and  2  B.SfB.  99.  But  where  a  parol  contract  is  made 
subsequently  to  a  written  contract,  the  latter  being  substituted 
for  the  former,  parol  evidence  may,  of  course,  be  given  of  the 
latter  contract  Whiter. Parkin,  12  East,  578.  As  to  the  cases 
in  which  parol  evidence  may  be  received  as  secondary  evidence 
of  a  written  instrument,  where  the  written  instrument  is  proved 
to  have  been  burnt,  destroyed,  or  lost,  or  in  possession  of  the  op- 
posite party,  see  ante,  p.  127. 

Secondly,  It  is  a  general  rule  that  parol  evidence  shall  not  be 
received  of  any  thing  which  is  not  immediately  within  the  know- 
ledge of  the  witness ;  he  must  speak  of  facts  which  happened  in 
his  presence,  or  within  his  hearing.  To  this,  however,  there  is 
one  exception,  namely,  that,  in  a  matter  of  science,  a  person  in- 
timately acquainted  with  it  may  be  called  upon  to  give  his  opin- 
ion as  to  the  probable  result  or  consequence,  from  certain  facts 
already  proved.  As,  for  instance,  if  it  were  required  to  deter- 
mine whether  a  man  died  of  any  particular  disease,  symptoms 
being  proved,  a  physician  may  be  called  upon  to  give  in  evidence 
his  opinion  as  to  the  disease  of  which  the  party  died,  as  founded 
upon  the  symptoms  so  proved,  although  he  have  never  seen  the 
deceased.  So,  upon  an  indictment  for  murder,  the  deceased's 
wounds,  &c.,  being  described,  a  surgeon  may  be  called  upon  to 
give  in  evidence  his  opinion  whether  the  deceased  died  in  con- 
sequence of  his  wounds,  or  from  natural  causes.  Upon  a  ques- 
tion of  insanity,  a  witness  of  medical  skill  may  be  asked  whether 
such  and  such  appearances,  proved  by  other  witnesses,  are,  in  his 
judgment,  symptoms  of  insanity;  but  it  is  very  doubtful  whether 
he  can  be  asked,  if,  from  the  testimony  given,  the  act  with  which 
the  prisoner  is  charged  is,  in  his  opinion,  an  act  of  insanity,  which 
is  the  very  point  to  be  decided  by  the  jury.  iJ.  v.  Wright,  R,  S^  R. 
456. 

Thirdly,  We  have  seen,  (ante,  p.  106),  that  hearsay  is  no 
evidence,  excepting  in  certain  excepted  cases  before  mentioned. 

But  in  other  cases,  all  facts  which  cannot  be  proved  by  re- 
cords, or  other  written  evidence,  may  be  proved  by  parol  evi- 
dence. 


Parol  Evidence.  133 


2.  Incompetency  of  Witnesses. 

Persons  deemed  incompetent  as  witnesses,  and  who  therefore 
shall  not  be  allowed  to  give  evidence  upon  a  criminal  prosecu- 
tion, may  be  classed  as  follows :  those  who  do  not  appear  to  have 
sufficient  discretion ;  those  who  do  not  appear  to  have  a  right 
sense  of  the  sanctity  and  moral  obligation  of  an  oath ;  those 
whose  crimes  have  rendered  them  in&mous;  those  who  are  in- 
terested in  the  event  of  the  suit;  those  who  stand  in  the  relation 
of  husband  or  wife  to  the  defendant ;  and,  lasdy,  the  counsel 
and  solicitors  of  the  defendant  and  prosecutor,  in  some  in- 
stances. 

From  want  of  discretion"] — An  idiot  shall  not  be  allowed  to 
give  evidence;  Co.  Lit,  6,  b.  Gilb.Ev.  144;  nor  a  lunatic,  Co. 
Lit.  6.  b.  Gilb.  Ev.  144,  unless  during  a  lucid  interval ;  Com.  Dig. 
Testm.  (A  1 ) ;  nor  a  person  who  is  deaf,  dumb,  and  blind.  But  a 
person  who  is  deaf  and  dumb  merely,  is  not  incompetent;  and 
he  may  be  examined  through  the  medium  of  a  sworn  interpreter, 
who  understands  his  signs.  R.  v.  Ruston,  1  Leachf  408.  R,  v. 
Pollock f  MS.  1815.  So,  an  infant  of  any  age  may  be  a  witness, 
provided  such  infant  appear  sufficiently  to  understand  the  nature 
and  moral  obligation  of  an  oath.  R.  y.Powellf  1  Leach^  110.  R. 
V.  Brasier,  Id.  199.  See  2  Hale,  278,  284.  Com.  Dig.  Testm. 
(A  1).  R.  V.  Traverst  2  Str.  700.  Gilb.  Ev.  144. 

From  want  of  religion] — It  is  not  necessary  that  a  witness 
should  be  a  Christian,  or  even  believe  in  the  old  testament,  (as 
laid  down  in  some  of  the  older  authorities,  see  Co.  Lit.  6.  b.  Gilb. 
Ev.  142,  143),  in  order  to  render  him  competent;  it  is  sufficient 
if  he  believe  in  a  God,  in  a  future  state  of  rewards  and  punish- 
ments, and  in  the  moral  obligation  of  the  oath  he  is  about  to 
take.  Omichund  v.  Barker,  WUles,  538,  1  Atk.  19, 21,  1  Wils. 
84,  B,N.P.2,92,  R.  v.  Taylor,  Peake,  11.  Thus,  Christians 
of  all  sects  and  denominations,  see  R,  v.  Maldrone,  Leach,  412, 
Peake,\\.  23. 155,  Jews,  Gilb.  Ev.  143.  2 Str.  821, Turks,  Moors, 
and  other  Mussulmen,  see  2  Str.  1104,  Gentoos,  fVilles,  538,  1 
Atk,  19,  21,  1  Wils.  84,  and  the  like,  may  be  witnesses.  But  a 
man  wholly  without  religion,  and  having  no  belief  in  the  moral 
obligation  of  an  oath,  shall  not  be  received  to  give  evidence  in 
any  case  whatever.   1  Atk.  44. 

The  circumstance  that  a  principal  witness,  although  an  adult, 
and  of  sufficient  intellect,  has  no  idea  of  a  future  state  of  rewards 
and  punishments,  is  not  a  sufficient  ground  for  discharging  the 
jury,  though  this  appears  as  soon  as  the  jury  is  charged,  and  be- 
fore any  evidence  is  given.  R.  v.  Wade,  R.  4*  M.  86. 
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From  iirfamy] — Persons  convicted  of  treason,  felony,  piracy, 
pramunire,  perjury, forgery,  2  Hawk.  c.  46,  s.  19.  Gilb,  Ev.  139. 
2  Ro.  Abr.  686.  Co.  Lit,  6,  or  any  other  species  of  the  crimenfalsi, 
such  as  conspiracy,  barratry,  and  the  like.  R.  v.  Priddle,  1  Leach, 
442.  R.  V.  Ford,  2  Salk.  690.  see  Bushell  v.  Barrett,  I  R,  S^  M. 
434,  shall  not  be  allowed  to  give  evidence.  Formerly,  it  was  the 
general  opinion  that  standing  in  the  pillory  for  any  offence,  or  un- 
dergoing any  other  species  of  infamous  corporal  punishment,  inca- 
pacitated a  man  from  being  a  witness;  2  Hawk.  c.  46,  s.  19.  Co, 
Lit.  6.  6.  R.  V.  Carter,  5  Mod,  74.  2  Salk.  461.  689;  but  it  is 
now  settled  that  it  is  the  infamy  of  the  crime,  and  not  the  nature 
or  mode  of  the  punishment,  that  destroys  the  competency; 
Pendockv.  Mackinder,  2  Wils.  18.  Gilb.  Ev.  140;  and  there- 
fore, though  a  man  had  stood  in  the  pillory  for  a  libel,  or  for 
seditious  words,  or  the  like,  he  was  not  thereby  disabled  from 
being  a  witness.  Gilb.  Ev.  140,  141.  3  Lev.  426.  So,  outlawry 
in  a  civil  suit  does  not  render  a  man  incompetent  as  a  witness; 
Co.  Lit.  6  b.  2Hawk.c.46,  «.  21;  nor  does  a  conviction  for 
keeping  a  gaming  house ;  R,  v.  Grant,  R,  Sf  M.  N.  P.  270;  nor 
has  the  mere  commission  of  any  offence  that  effect,  unless  the 
party  have  been  actually  convicted  of  it.  Kel.l7,  18.  1  Sid.  51. 
Cowp.  3.   See  11  East,  309. 

But  a  pardon  of  any  of  these  offences  has  the  effect  of  restor- 
ing competency,  in  as  full  a  manner  as  if  the  witness  had  never 
been  convicted;  2  Hawk.  c.  46,  s.22.  Gilb.  Ev.  141,  142;  and 
this  even  in  the  case  of  peijury  at  common  law.  Dover  v.  Maestaer, 
5  Esp,  94.  There  are  two  exceptions,  however,  to  this:  namely, 
perjury  on  stat.  5  El,  c.  9,  and  conspiracy  at  the  suit  of  the  King ; 
in  which  cases,  the  incompetency  forms  a  part  of  the  judgment, 
and  is  not  merely  a  consequence  of  it  R.  v.  Guisse,  1  Ld.  Raym. 
257.   R.  V.  Ford,  2  SaUc.  690,  2  Hawk.  c.  46,  s.  22. 

Before  the  abolition  of  the  benefit  of  clergy,  an  endurance  of 
the  punishment  upon  the  conviction  of  a  clergyable  felony  had 
the  same  effect  in  restoring  competency  as  an  actual  pardon.  6 
G.  4,  e.  25,  s.  2,  The  effect  of  this  statute  after  the  abolition  of 
the  benefit  of  clergy  was  doubtful,  and  therefore  it  was  enacted 
by  Stat.  9  G,  4,  c,  32,  s,  3,  that,  upon  a  conviction  for  any  felony 
not  punishable  with  death,  an  endurance  of  the  punishment  ad- 
judged for  the  same  should  have  the  effect  of  a  pardon  under 
the  great  seal  as  to  the  felony.  And,  by  the  same  stat.  s.  4,  per- 
sons convicted  of  misdemeanors  (except  perjury  and  subornation 
of  perjury,)  shall  not,  after  suffering  the  punishment,  be  deemed 
to  be,  by  reason  of  such  misdemeanor,  incompetent  witnesses. 

The  incompetency  may  also  be  removed  by  a  reversal  of  the 
judgment  or  outlawry,  which  must  be  proved  by  the  production 
of  the  record.    R.y,  Lovat,  9  St,  Tr,  652,  665. 

The  only  mode  of  objecting  to  the  competency  of  a  person 
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convieted,  is  by  proTing  the  record  of  his  conviction;  B,  N»  P. 
292.  R.  v.  Cattle  Caremion,  8  East,11.  andste  1  Jreh,  Pr.  B.  IL 
171;  even  the  admission  of  the  witness  that  he  has  been  con- 
victed, is  not  sufficient.  8  Eatt,  77.  And  it  must  appear  that 
he  received  judgment ;  for,  merely  being  found  guilty  of  the 
offence,  is  not  suffident.  Fitch  v.  SmaUbrook,  T.  Raym.  32,  2  SUL 
51.  GUb,  Ev.  142.  and  tee  Cowp,  3.    2  Stark.  183. 

From  interett'\ — It  is  a  general  rule  of  evidence,  not  to  admit 
the  testimony  of  a  witness  who  is  to  be  a  gainer  or  loser  by  the 
event  of  the  cause,  whether  such  advantage  be  direct  and  imme- 
diate, or  consequential  only.  Co.  Lit.  6.  Gilb.  Ev.  19.  See 
I  Sid.  2S7.  2  Atk.  615.  Hardw.  25S.  4Bttr.225l.  37*.  A.  27. 
7  T.R.62.  and  tee  Arch.  PL  8f  Ev.  3  89—396. 

There  are  several  exceptions,  however,  to  this  rule,  in  criminal 
cases.  First.  A  person  entitled  to  a  reward  upon  the  conviction 
of  the  defendant  is  not  thereby  rendered  incompetent  to  give 
evidence  against  him,  R.  v.  Muteot,  10  Mod.  193,  whether  the 
reward  be  given  by  statute,  by  proclamation,  or  by  a  private 
person.    1  Ph.  Ev.  1 19. 127. 

Secondly.  Where  the  penalty  for  an  offence  is  g^ven  by  statute 
to  the  poor  of  a  parish  or  place,  an  inhabitant  of  that  parish  or 
place  is  a  competent  witness  to  prove  the  offence,  if  the  penalty 
do  not  exceed  20^.,  notwithstanding  that  the  parish  or  place  may 
be  benefited  by  the  conviction.  27  G.  3,  c.  29.  So,  upon  an  in- 
dictment for  not  repairing  a  bridge  or  highway,  an  inhabitant  of 
the  county  or  parish  respectively  may  be  a  witness,  although  th  e 
county  or  parish  may  be  benefited  by  his  testimony.  1  Ann.  st.  1, 
e.  18,  t.  13.   13  G.  3,  c.  78,^.77. 

Thirdly.  The  prosecutor  is  in  all  cases  a  competent  witness  to 
prove  the  offence,  Peake,  Ev.  153 — 155.  tee  Gilb.Ev.  123, 
even  although  he  entitle  himself  to  the  restoration  of  his  stolen 
goods  by  the  conviction,  R.  v.Muscot,  10  Mod.  193,  or  entitle 
himself  to  costs  by  the  conviction,  where  the  indictment  has  been 
removed  by  certiorari.  Id.  Upon  an  indictment  for  perjury, 
the  party  injured  by  the  perjury  is  a  competent  witness  to  prove 
it ;  for  he  cannot  afterwards  avail  himself  of  the  conviction,  in 
any  civil  suit,  either  in  law  or  in  equity.  jR.  v.  Boston,  4  Eatt, 
572.  and  tee  Id.  572,  n.  1  Taunt.  520.  Forgery,  indeed,  was 
formerly  the  only  criminal  case  in  which  the  party  injured  was 
not  a  competent  witness  to  prove  the  offence;  the  person  whose 
name  was  forged  was  deemed  incompetent  as  a  witness  to  prove 
tiie  forgery.  Gilb.  Ev.  124.  R.  v.  Rhodet,  2  Sir.  728.  R.  v.  Caffy, 
2  Eatt,  P.  C.  995.  R.  v.  Taylor,  1  Leach,  214.  R.  v.  Botton, 
4  Eatt,  582,  per  EUenborough,  C.  J.  And  this  rule  seems  to  have 
been  originally  adopted,  upon  the  erroneous  supposition  that  the 
witness  would  be  discharging  himself  of  bis  liability  by  the  con- 
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viction,  and  that  the  record  a£  conviction  might  be  given  in  evi- 
dence for  him  in  an  action  npon  the  forged  instrument;  and  vre 
accordingly  find  that  in  cases  where  this  reason  does  not  apply, 
the  person  whose  name  was  forged  has  been  admitted  as  a  com' 
petent  witness.  See  R.  v.  Newlmvi,  1  Leachj  311.  R.y»  Sponson- 
by.  Id,  332.  R,  V.  Wait,  1  Bimg.  121,  /L  ^/L  507.  72.  v.  Peacock^ 
JLSflL  278.  R,  y.  Moit,  Id,  435.  But  now,  bystat  9  G.  4,  c.  32, 
«.  2,  it  is  enacted,  that  no  person  shall  be  deemed  an  incompe- 
tent witness  in  support  of  a  prosecution  for  forgery,  or  uttering  for- 
ged instruments,  by  reason  of  any  interest  which  he  may  have,  or 
be  supposed  to  have,  in  the  instrument  forged. 

Fourthly.   An  accomplice  is  a  competent  witness,  although  his 
expectation  of  pardon  depend  upon  the  defendant's  conviction. 
Gilb,  Ev.  136.  1  HaU,  303.  2  Hawk.  c.  46,  «.  94.  see  Say,  289. 
Mead  v.  RohiMson,  Willet,  423.    So,  an  accessary  is  a  competent 
witness  against  his  principal;  and  the  principal  against  the  ac- 
cessary: as,  for  instance,  upon  an  indictment  for  receiving  sto- 
len goods,  the  person  who  stole  the  goods  is  a  competent  wit- 
ness.   R.  V.  Patram,  2  East,  782.    R,  v.  Hatlom,  1  Leach,  467. 
But  the  fact  of  the  witness's  being  an  accomplice,  accessary, 
or  principal,  detracts  very  materially  from  his  credit;  Gilh.  Ev. 
136;  and  it  is  always  considered  necessary,  in  order  to  in- 
duce the  jury  to  credit  his  testimony,  to  give  other  evidence  con- 
firmatory of,  at  least,  some  of  the  leading  circumstances  of  his 
story,  from  which  the  jury  may  be  able  to  presume,  that  he  has 
told  the  truth  as  to  the  rest  See  Cowp.  336.     And  if,  upon  an 
indictment  i^inst  several,  the  accomplice  be  confirmed  in  the 
testimony  he  gives  against  some  of  the  prisoners,  but  not  as  to 
the  others,  still  this  is  holden  sufficient  confirmation  to  warrant 
the  conviction  of  all.   R.  v.  Dawber  4*  al.  3  Stark.  34,  ^  n.   And 
see  R.  V.  Jones,  2  Camp.  131.   So,  if  an  accomplice  be  confirmed 
as  to  the  particulars  of  the  story,  he  does  not  require  confirma- 
tion as  to  the  person  charged.  R.  v.  Birkett,  R,8f  R.  252.      But 
where,  upon  an  indictment  against  principal  and  accessaries,  the 
case  against  the  principal  was  proved  by  an  accomplice,  who  was 
confirmed  as  to  the  accessaries,  but  not  as  to  the  principal,  the  jury 
were  directed  to  acquit  the  prisoners.    A.  v.  WiUs^al.M.8fM. 
326. 

From  being  parties  to  the  suit] — In  civil  actions,  neither  party 
shall  be  allowed  to  give  evidence  for,  or  obliged  to  give  evidence 
against,  himself.  In  criminal  cases,  the  rule  is  the  same;  but 
it  is  not  applicable  to  the  prosecutor,  for  the  indictment,  &c.  is 
at  the  suit,  not  of  the  prosecutor,  but  of  the  King;  and  the  pro- 
secutor is  accordingly  deemed  a  competent  witness,  in  all  cases. 
See  ante,  p.  135.  The  defendant,  so  £BLr  from  being  obliged  to 
give  evidence  against  himself,  is  not  bound  even  to  answer  the 
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questions  pnt  to  him  upon  his  examination  before  a  magistrate. 
And  the  defendant's  wife  cannot  be  compelled,  nor  indeed  will 
she  be  permitted,  to  give  evidence  against  her  husband,  excepting 
in  some  instances,  where  she  is  also  the  prosecutrix.  Vide  post. 
It  sometimes  happens,  however,  that  the  prosecutor,  in  order  to 
exclude  the  evidence  of  a  material  witness  for  the  defendant, 
prefers  his  indictment  against  both  jointly ;  if,  therefore,  in  such, 
a  case,  no  evidence  whatever  be  g^ven  to  affect  the  person  thus 
nnjusdy  made  a  defendant,  the  judge  (in  his  discretion,  DavU  v. 
Lttring,  1  Holtf  275),  may  direct  the  jury  to  acquit  him  in  the 
first  instance,  so  as  to  give  an  opportunity  to  the  other  defendant 
to  avail  himself  of  his  testimony.  Gilb.  Ev.  131,  132.  B,  N,  P^ 
285.  IFost.  313,11. 

From  relation  to  the  partiet] — It  is  a  general  rule  of  evidence 
that  husband  and  wife  cannot  be  witnesses  either  for  or  against 
each  other;  Co,  Lit,  6.  b,  Gilb,  Ev.  133, 134.  Dan*  v.  Dimooody, 
4  r.  jR.  678.  2  T,  R,  263.  Hardw,  264.  Bae,  Abr,  Evidence^ 
(A  1).  See  1  Sir,  504;  and  it  is  doubtful  if  this  rule  do  not  ex* 
tend  to  the  case  of  a  woman  cohabiting  with  a  man,  and  passing 
as  his  wife.  See  CampbeUv.  Twemlow,  1  Price,  81.  Where  several 
were  indicted  for  a  conspiracy,  Lord  Ellenborough  refused  to 
allow  the  wife  of  one  of  them  to  give  evidence  in  &vour  of  some 
of  the  others ;  for  if  all  the  others  were  acquitted,  the  husband 
must  consequently  have  been  acquitted  also.  R,  v.  Locker  8f 
oL  5  Esp.  107.  and  tee  R,  v.  Frederick,  2  Str.  1094.  So,  in  con- 
spiracy, the  wife  of  one  of  the  defendants  sbould  not  be  allowed 
to  give  evidence  against  any  of  the  others,  as  tn  any  act  done  by 
him  in  furtherance  of  the  common  design ;  particularly  after  evi- 
dence given  connecting  the  husband  with  that  defendant  in  the 
general  conspiracy.  R,  v.  Sergeant,  lR,SfM,  352. 

To  the  rule  above  laid  down,  however,  there  are  two  excep- 
tions: namely.  First,  in  cases  of  high  treason,  husband  and  wife 
may  be  witnesses  against  each  other.  R,  v.  Griggs,  T,  Ruym.  1. 
bat  see  1  Br.  8f  Gold,  47.  Co.  Lit.  Q%,  1  Hale,  301,  cont.  and  see 
1  Haie,  48,  dub.  Secondly,  when  a  husband  is  indicted  for  a 
personal  injury  to  the  wife,  the  latter  is  a  competent  witness  to 
support  the  prosecution;  B.  N,  P.  286.  1  Hale,  301 ;  and  the 
tame,  when  the  wife  is  indicted  for  a  personal  injury  to  the  hus- 
band. Where  a  husband  was  indicted  for  being  present,  aid- 
ing and  assisting  another  in  committing  a  rape  upon  his  own 
wife,  the  wife  was  holden  to  be  a  competent  witness  to  prove 
the  offence;  A.  v.  Audley,  1  St.  Tr.  393;  and  the  same,  where 
a  husband  was  indicted  for  the  battery  of  his  wife.  R.  v.  Azyre, 
1  Str.  635.  So,  upon  an  indictment  against  a  man  for  the  mur- 
der of  his  wife,  the  dying  declarations  of  the  wife  were  allowed 
U»  be  given  in  evidence  against  him.  R,  v.  Woodcock,  2  Leach, 
563.  R.  V.  John,  1  East^  P.  C.  357.    Thirdly,  upon  an  indict- 
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ment  for  bigamy,  the  teooiid  wife  is  a  competent  witness  against 
the  defendant,  the  first  marriage  being  previously  proved ;  for  the 
•eoond  marriage  is  void.  1  Hale,  393.  So,  upon  an  indictment 
for  forcible  abduction  and  marriage,  the  woman  is  a  competent 
witness  against  the  defendant;  for,  a  contract  obtained  by  force 
has  no  obligation  in  law.  B.  N,  P.  286.  1  Hale,  302.  R,  v.  Wake^ 
jUld,  by  Murray,  257.  These,  however,  are  not  exceptions  to  the 
rule  above  mentioned;  for  here  the  woman  is  not,  in  law,  the  wife 
of  the  defendant. 

•  A  father  or  mother  may  be  a  witness  for  or  against  the  child ; 
A.  V.  Mayor  ^  Oakhampttm,  1  IVils,  332.  2  T.  £.  263.  6T.IL 
330.  Hardw,  277.  1  Salk.  289.  2  Sir.  925.  940.  Cowp.  591;  a 
child,  for  or  against  the  father  or  mother ;  Gilb,  Ev.  135 ;  a  ser- 
vant, for  or  against  the  master  or  mistress  ;Id.;  a  master  or  mis- 
tress, for  or  against  the  servant. 

Counsel,  solicitors,  and  attornies,  are  privileged  from  giving 
(indeed  they  will  not  be  permitted  to  give)  evidence  of  any  mat- 
ters confided  to  them  by  their  client  in  their  professional  capa- 
city, Gilb.  Ev.  136.  Wilson  v.  Rastall,  4  T,  R.  753.  and  see 
8  Camp.  9.  6  Mad.  47.  2  Stark.  274.  2  B.  ^  B.  4.  2  B.  ^  C. 
743.  I ILS^  M.  34,  either  in  the  cause  respecting  which  the 
communication  was  made,  or  in  any  other;  4  T.R.  753;  and 
whether  the  client  be  a  party  to  the  cause  or  not  2  Camp.  578. 
So,  an  attorney  is  not  bound,  on  a  subpoena  duces  tecum, 
to  produce  any  deeds  or  papers  belonging  to  his  client  in 
his  custody,  if  it  appear  that  the  production  will  operate  to 
the  prejudice  of  his  client.  Copekmd  v.  Watts,  1  Stark.  95. 
And  what  is  here  saud  as  to  attornies,  is  equally  applicable  to 
their  agents.  Parkins  y.Hanshaw,  2  Stark.  239,  and  their  clerks, 
Taylor  y.  Foster,  2C.8fP.  195.  see  Webb  v.  Smith,  Id.  337,  and  to 
persons  employed  by  them  as  interpreters  between  them  and  their 
clients.  Du  Bonne  y.  Lavette,  Peaks,  78.  This  privilege,  however, 
is  to  be  considered  as  excluding  the  disclosure  merely  of  such 
fiicts  as  have  been  communicated  confidentially  by  the  client  to 
the  attorney,  &c.  in  his  professional  capacity ;  and  therefore  does 
not  extend  to  facts  known  to  the  attorney  previously  to  his  re- 
tainer; Gilb.  Ev.  136.  Cutis  v.  Pickering,  1  Vent.  197.  Skin. 
404 ;  nor  to  the  contents  of  a  notice  served  upon  him  by  the  at- 
torney on  the  other  side,  requiring  him  to  produce  at  the  trial  a 
certain  paper  belonging  to  his  client  in  his  hands,  Speneeley  v. 
Sehulenburgh,  7  East,  357,  or  the  like;  and  where  an  attorney 
was  present  at  the  time  his  client  swore  to  an  answer  in  Chan- 
cery, it  was  holden  that  he  could  be  compelled  to  give  evidence 
of  that  fact,  on  an  indictment  against  his  client  for  perjury.  B, 
N.  P.  284.  but  see  2  Str.  1122,  cont.  So,  he  may  be  called  to 
prove  his  client's  handwriting,  though  the  knowledge  was  ob- 
tained from  witnessing  his  execution  of  a  bail  bond  in  the  action ; 
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Hmd  Y.  Moring,  \  C.  if  P.  372;  and  be  may  be  called  to  prove 
bis  client's  identity.  Sludly  ▼.  Saunders,  2  D.  4-  iZ.  347.  Par- 
kins ▼.  Hanshaw,  2  Stark.  239,  cont.  And  if  be  be  a  subscribing 
witness  to  a  deed,  be  may  be  examined  to  tbe  execution.  Doe  v. 
Jndrews,  Cowp.  846.  Robson  ▼.  Kemp^  4  Esp.  235,  5  Id.  52. 
Tbis  privilege  also  is  strictly  confined  to  counsel,  solicitors,  attor- 
nies,  and  their  agents,  &c.  See  Foote  v.  Hayne,  I IL^  M.  165 ; 
it  does  not  extend  to  the  steward  or  other  agent  of  the  party, 
2  Jtk.  524.  Wilson  v.  RastaU,  4  T,  R.  753,  or  to  a  conveyancer, 
2  Atk.  525,  or  to  a  physician  or  other  medical  person.  11  SL  7K 
243.  4  7.  A  753,  however  confidential  the  communications  to 
such  persons  may  be. 

Where  also  the  disclosure  of  a  particular  fact,  not  bearing  di- 
rectly  upon  the  matter  in  question,  may  be  of  detriment  to  the 
public  service,  the  court  will  not  compel  a  witness  to  disclose  it. 
As,  for  instance,  in  Hardy*s  case,  (24  How,  St.  Tr.  753),  a  wit- 
ness who  was  employed  to  obtain  information  of  the  proceedings 
at  a  meeting  of  one  of  the  corresponding  societies,  was  not  allow- 
ed to  disclose  the  name  of  his  employer.  See  Home  v.  Bentiekp 
2B./^B.  162.  R.  V.  Watson,  2  Stark.  136. 

3.  Credit  of  Witnesses, 

The  credibility  of  a  witness  is  compounded  of:  his  know- 
ledge of  the  &cts  he  testifies — his  cQsinterestedness — his  in- 
tegrity— his  veracity — ^and  his  being  bound  to  speak  the  truth, 
by  such  an  oath  as  he  deems  obligatory.  Proportioned  to  these, 
is  the  degree  of  credit  his  testimony  deserves  from  the  court  and 
jury. 

From  their  knowledge^ — Although  a  witness  be  perfectly  dis- 
interested, although  he  be  a  man  of  integrity  and  veracity,  and 
have  a  just  sense  of  the  moral  obligation  of  the  oath  he  has  taken, 
still  the  degree  of  credit  to  be  given  to  his  testimony  depends 
opon  his  real  knowledge  of  the  facts  he  testifies.  A  man  may  be 
deceived  in  a  tact,  from  deriring  his  knowledge  of  it  through  a 
fiUse  medium ;  from  his  attention  being  occupied  more  by  the 
circumstances  accompanying  it,  than  by  the  fact  itself,  at  the  time 
of  its  occurrence ;  or  from  a  thousand  other  circumstances,  which, 
if  candidly  stated,  might  be  satisfactorily  answered  and  ac- 
counted for  by  the  other  party,  so  as  to  convince  the  witness 
himself  that  he  laboured  under  a  mistake.  Where  there  is  a 
doubt,  therefore,  whether  the  evidence  given  by  a  witness  be  not 
founded  in  some  misconception,  it  is  the  duty  of  the  counsel  who 
cross-examines  him,  to  question  him  as  to  the  sources  of  his 
knowledge;  his  reasons  for  believing  the  fact  to  be  as  he  has 
stated;  his  reasons  for  recollecting  it;  the  circumstances  attend- 
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ing  its  occurrence;  whether  it  was  light  or  dark,  and  whether  he 
was  near  or  distant,  at  the  time  it  occurred;  and  the  like:  so 
that  the  jury  may  be  able  to  judge  of  the  degree  of  confidence 
they  should  place  in  the  witness's  testimony.  If  a  witness  re- 
fuse to  answer  such  questions,  or  do  not  answer  them  satis&cto- 
rily,  it  should  have  the  effect  of  detracting  considerably  from  his 
credit  in  the  estimation  of  the  jury. 

From  their  ditinterestedness] — A  witness,  to  be  perfectly  cre- 
Able,  must  not  be,  in  the  slightest  degree,  biassed  or  partial  to 
one  party  or  the  otlier.  Therefore,  if  it  appear  that  the  witness 
is  prejudiced  against  the  party,  against  whom  he  appears,  or  has 
before  expressed  sentiments  indicative  of  such  prejudice,  or  if  it 
appear  that  a  prosecution  is  pending  against  him  for  the  same  or 
a  similar  offence,  and  he  come  to  disprove  some  of  the  facts 
charged  in  the  indictment  against  the  defendant — all  these  are 
circumstances  which  detract  proportionably  from  his  credit.  In 
cases  where  the  defendant  is  not  obliged  to  appear  personally  at 
the  trial,  as  in  the  case  of  informations  and  of  indictments  in  the 
court  of  King's  Bench — the  witness  being  liable  as  one  of  the 
defendant's  bail,  not  merely  goes  to  his  credit,  but  seems  to  be  an 
objection  even  to  his  competency ;  at  least  such  is  the  case  in 
civil  actions.  See  Arch.  PL  8f  Ev.  391.  Where  the  prosecutor 
is  to  derive  an  advantage  from  a  conviction  of  the  defendant, 
this,  we  have  seen,  {antei  p.  135),  is  no  objection  in  general  to 
his  competency;  it  goes  to  his  credit  merely.  A  ^ther  is  a 
competent  witness  for  his  son,  and  a  son  for  his  father;  but  the 
interest  arising  from  the  relationship  detracts  proportionably  from 
the  credit  of  the  witness.  See  2  Hakt  276.  Gilb.  Ev.  149, 155. 

The  defendant  may  be  cross-examined  as  to  his  being  inter- 
ested; see  Doxon  v.  Haighf  1  Esp.  409;  and  indeed  it  may  be 
doubted  if  you  would  be  allowed  to  prove  his  interest  in  any 
other  way,  until  you  had  first  cross-examined  him  upon  the  sub- 
ject. If  he  acknowledge  that  he  was  once  interested,  he  will  be 
allowed  afterwards  to  prove  that  his  interest  has  determined, 
without  producing  the  instrument  by  which  his  interest  was 
so  determined;  Butchers*  Co.  v.  Jones,  1  Esp.  160.  Botham  v. 
Swingler,  Id.  164.  see  2  Stark.  433.  2  Camp.  14;  but  if  his  interest 
have  been  proved  by  other  witnesses,  the  instrument  which  has 
determined  it  must  be  produced.  And  in  all  cases  where  a  re- 
lease is  necessary  to  give  competency  to  a  witness,  the  release 
must  be  produced  and  proved,  or  secondary  evidence  given  of  it, 
as  in  ordinary  cases.   See  1  Camp.  37. 

From  their  integrity] — A  conviction  for  treason,  felony,  piracy, 
pnemunire,  perjury,  forgery,  conspiracy,  barratry,  and  the  like, 
we  have  seen,  (ante,  ;7.134),  renders  a  witness  incompetent;  but 
the  commission  alone  of  such  offence,  without  conviction,  see  R, 
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T.  Tealf  11  East,  309,  and  the  commiasioii  of  all  other  offences, 
which  import  falsity  or  fraud,  whether  followed  up  by  conviction 
or  not,  affect  the  credit  of  the  witness.   If  the  witness  have  been 
convicted  of  the  crime,  you  may  give  in  evidence  the  record  of 
his  conviction ;  or,  if  he  have  not,  or  indeed  whether  he  has  been 
convicted  or  not,  you  may  call  witnesses  to  speak  as  to  his  ge- 
neral character,  although  not  as  to  any  particular  offence  of 
which  he  may  be  guilty.    2  Hawk,  c,  46,  «.  2.  4  SL  Tr.  693.  R, 
V.  Watson,  2  Stark,  149.     As   to  cross-examining  the  witness 
himself  upon  the  subject  of  any  offence  imputed  to  him,  thef  e 
seems  to  be  a  difference  of  opinion  among  the  judges  upon  the 
point:  some  hold  that  you  cannot  ask  a  question  of  a  witness, 
Ae  answer  to  which  in  Uie  affirmative  would  subject  him  to  pu- 
nishment; others,  that  you  may  ask  the  question,  but  that  the 
witness  is  not  bound  to  answer  it;  and  others,  I  believe,  include 
in  the  rule,  not  only  questions,  the  answers  to  which  might  sub- 
ject the  witness  to  punishment,  but  also  all  those  where  the  wit- 
ness, by  his  answer,  might  be  obliged  to  allege  his  own  infamy  or 
turpitude,  although  they  might  not  subject  him  to  any  punish- 
ment. See  the  cases  collected,  2  Russ,  626  etseq.     In  R,  v.  Hold" 
ingS^  Wade,  Old  Bailey,  June,  1821,  Bayley,  J.,  held  that  a  wit- 
ness may  be  asked  a  question,  the  answer  to  which  may  subject 
him  to  punishment,  but  he  is  not  compellable  to  answer  it ;  all 
other  questions,  for  the  purpose  of  impeaching  a  witness's  cha- 
racter, may  not  only  be  put,  but  must  be  answered.  See  Cundell 
V.  Pratt,  1  M.SfM.  108.     If  the  witness  be  examined  as  to  the 
offence  imputed  to  him,  and  deny  it,  such  denial  is  conclusive, 
and  you  cannot  afterwards  call  witnesses  or  offer  other  evidence 
to  contradict  him.    jR.  v.  Watson,  2  Stark.  149  et  seq.  Harris  v, 
Tippett,  2  Camp.  637.  Or  if  general  evidence  be  given  of  the  bad 
character  of  a  witness,  the  opposite  party  may  cross-examine  the 
witnesses  as  to  the  grounds  of  their  opinion,  if  he  think  it  prudent 
to  do  so ;   or  he  may  call  witnesses  who  can  speak  to  the  general 
good  conduct  of  the  witness,  or  contradict  any  particular  facts  the 
other  witnesses  may  have  disclosed  in  their  cross-examination. 
Where  a  witness  refuses  to  answer  a  question,  his  not  answering 
ought  not,  legally,  to  have  any  effect  with  the  jury.  R.  v.  Watson, 
2  Stark.  157.  Rose  v.  Blakemore,  R.8fM.  N.  P.  382.    Lloyd  v> 
Passingham,  16  Fes.. Si. 

Iq  The  Queen^s  case,  it  was  holden,  that  where  a  witness  for  a 
prosecution  has  been  examined  in  chief,  the  defendant  cannot 
afterwards  give  evidence  of  any  declarations  by  such  witness,  or  of 
acts  done  by  him,  to  procure  persons  corruptly  to  give  evidence 
in  support  of  the  prosecution,  unless  he  have  previously  cross- 
examined  such  witness  as  to  such  declarations  or  acts.  2  B.S; 
B.3n. 

From  their  veracity"] — The  character  of  a  witness  for  habitual 
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veracity  is  an  essential  ingredient  in  his  credibility:  a  man  who 
is  capable  of  uttering  a  deliberate  falsehood,  is  in  most  cases  cap- 
able of  doing  so  under  the  solemn  sanction  of  an  oath.    If,  there- 
fore, it  appear  that  he  has  formerly  said  or  written  contrary  to 
that  which  he  has  now  sworn,  (unless  the  reason  of  his  having 
done  so  be  very  satisfactorily  accounted  for),  his  evidence  should 
not  have  much  weight  with  a  jury;  and  if  he  have  formerly- 
sworn  the  contrary,  that  fact,  (although  no  objection  to  his  com- 
petency, R.  V.  Teal,  1 1  Eastj  309,  unless  he  have  been  convicted 
of  the  perjury,  gee  ante,  p.  134),  is  almost  conclusive  against  his 
credibility.    In  strictness,  you  cannot  ask  a  witness  if  at  a  former 
trial  he  swore  differently  from  what  he  is  now  swearing;  but  you 
should  give  in  evidence  an  examined  copy  of  the  record  of  t^e 
former  trial,  or  at  least  the  nisi  prius  record,  (if  the  cause  have 
been   tried  at  Nisi   Prius),    Fisher  v.  Kifchitigman,  Barnes, 
449.  Foster  v.  Compton,  2  Stark.  364,  and  then  prove  what  the 
witness  swore  at  that  trial,  either  by  having  it  read  from  the 
judge's  notes,  or  proved  upon  oath  from  the  notes  or  recollectioii 
of  any  person  who  was  present  at  the  time.    Mayor  ojDoncaster 
V.  Day,  3  Tamit.  262.  Gilb.  Ev.  6S,  69.     Or,  if  the  former  de- 
claration of  the  witness  were  not  made  by  him  as  witness  in  a 
cause,  yet  if  it  were  in  writing,  it  is  irregular  to  question  him  as 
to  the  contents  of  it ;  you  should  produce  it,  ask  him  if  it  be  his 
handwriting,  and  then  give  it  in  evidence.    In  The  Queen*s  case, 
it  was  holden,  that,  in  cross-examining  a  witness,  you  cannot  state 
tQ  him  the  contents  of  a  letter,  and  then  ask  him  if  he  ever  wrote 
such  a  letter;  but  you  should  shew  him  the  letter,  ask  him  if  it 
be  of  his  handwriting,  and  if  he  admit  it,  then  give  the  letter  in 
evidence.    Or  you  may  shew  him  part  of  the  letter,  and  ask  him 
if  he  wrote  that  part ;  but  if  he  do  not  admit  that  he  wrote  it, 
you  cannot  then  proceed  to  cross-examine  him  as  to  the  contents 
of  the  letter ;   The  Queen* s  case,    2B,SfB.  286;   nor,  even  if  he 
admit  it  to  be  his  handwriting,  can  you  question  him  whether 
statements,  such  as  you  suggest  to  him,  are  contained  in  the  let- 
ter; but  the  entire  letter  must  be  given  in  evidence.  Id,  288. 
But  if  such  former  declaration  were  not  in  writing,  but  merely 
by  parol,  and  not  made  by  him  as  witness  in  a  cause,  in  that  case 
you  may  cross-examine  him  on  the  subject  of  it,  and  if  he  deny 
it,  you  may  call  another  witness  to  prove  it.    If,  however,  a  wit- 
ness, when  examined  in  chief  as  to  the  occurrence  of  a  fact,  an- 
swer that  he  does  not  remember  it,  the  counsel  on  the  opposite 
side  cannot  give  evidence  of  a  former  declaration  by  the  witness 
of  the  fact  having  occurred,  unless  he  have  in  cross-examination 
questioned  the  witness  as  to  such  declaration ;  for  the  fact  may 
have  occurred,  and  the  witness  have  formerly  declared  his  know- 
ledge of  it,  and  yet  he  may  not  recollect  it  at  the  time  of  his 
examination.     The  Queen* s  case,  2  B,  S^  B.  299.     It  may  be 
necessary,  however,  to  state,  as  a  general  rule,  that  a  witness 
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eannot  be  cross-examined  as  to  any  distinct  collatera]  fiiet,  not . 
relevant  to  the  matter  in  issue,  for  the  purpose  of  disproving  the 
truth  of  the  expected  answer  by  other  witnesses,  in  order  to  dis- 
credit the  whole  of  his  testimony  Spenceley  v.  IViUot,  7  Etut,  108. 

A  consideration  of  the  probability  of  the  fact  also  may  aid  us 
in  forming  a  judgment  of  the  credit  that  should  be  given  to  a  wit- 
ness for  veracity.  If  he  tell  us  of  a  fact  having  occurred,  which 
is  contrary  to  common  experience  and  observation,  it  will  require 
that  his  integrity,  veracity,  and  means  of  knowledge,  should  be 
indisputable,  to  induce  us  to  believe  it ;  but  if,  on  the  contrary, 
the  fact  stated  by  him  be  very  likely  to  have  happened,  we  may 
be  induced  to  believe  it,  without  very  scrupulously  inquiring  into 
his  character  for  integrity,  veracity,  &c.  The  strength  of  the  evi- 
dence should  always  be  great  in  proportion  to  the  improbability 
of  the  fact  to  be  established  by  it. 

It  may  be  necessary  to  observe,  that  if  a  witness  called  to 
prove  a  fact,  prove  the  contrary,  his  credit  cannot  be  impeached 
by  general  evidence.  Etuerv,  Ambrose,  2  B,8f  C.  750.  B.  N.  P. 
297.  But  the  party  is  at  liberty  to  make  out  his  case  by  other 
and  contradictory  evidence,  for  the  other  witnesses  are  not  called 
directly  to  impeach  the  credit  of  the  first.  lb.  It  seems,  also,  that 
it  is  not  competent  for  a  party  to  shew  that  his  own  witness 
has  at  any  time  given  a  different  account  of  the  same  transac- 
tion. 3  B.  ^  C.  746.  In  one  case,  however,  where  the  judge 
called  a  witness  upon  the  back  of  the  indictment,  who  gave  evi- 
dence in  form  against  the  defendant,  and  the  judge  ordered  the 
deposition  of  the  witness  before  the  coroner  to  be  read,  to  shew 
its  inconsistency  with  the  testimony  then  given,  the  twelve  judges 
thought  him  right  in  so  doing,  and  Lord  EUenborough  and  Mana» 
field,  C.  Js.,  thought  that  the  prosecutor  had  the  same  right.  J2. 
V.  Oldroyd,  R,  ^  R.  88. 

From  their  being  sworn  to  speak  the  truth'] — No  credit  what- 
ever shall  be  given  to  the  testimony  of  a  witness,  examined  vivd 
voce  in  a  court  of  common  law  in  this  country,  unless  he  have 
previously  been  sworn  to  speak  the  truth.  Even  a  peer,  who  in 
a  court  of  equity  is  allowed  to  give  in  his  answer  without  oath, 
merely  pledging  his  honour  for  the  truth  of  it,  must  be  sworn  iif 
examined  as  a  witness.  JV.  Jones,  153 — 155.  Cro.  Car.  64.  2  Mod, 
99.  2  Salk.  513.    1  P.  Wms.  146. 

The  form  of  the  oath  varies  according  to  the  religion  or  coun- 
try of  the  witness.  See  Cowp,  382.  Christians  are  sworn  on  the 
New  Testament ;  Jews,  on  the  Old  Testament ;  Mahometans,  on 
the  Koran ;  and  persons  of  other  religions,  according  to  the  form, 
prescribed  for  that  purpose  by  the  religion  they  profess.  B. 
N,  P.  292.  Christians  are  sworn  with  their  hats  off;  Jews,  with 
their  hats  on.  Even  among  the  different  sects  of  Chrisdans, . 
there  may  be  a  variance  in  the  manner  of  taking  the  oath;  a 
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and  the  penalty  levied.  In  cases  of  misdemeanor,  also,  the  wit- 
nesses are  often  bound  over  in  the  same  manner.  iS'ee  7  G.  4, 
c.  64,  «.  2,  3, 4. 

But  in  all  cases  where  the  witnesses  are  not  so  bound  over, 
and  you  are  not  <xrtain  that  they  will  attend  voluntarily,  yini 
may  compel  their  appearance  at  the  trial,  by  subpcetutf  &c.  In 
ordinary  cases,  the  common  iubpcena  is  sufficient  It  may  be 
sued  out,  either  at  the  crown  office  in  London,  R,  y.  Ringf  8  T. 
R.  585,  or  with  the  clerk  of  the  peace  or  clerk  of  assize  of  the 
court  in  which  the  defendant  is  to  be  tried.  It  is  sometimes 
more  advisable  to  sue  it  out  at  the  crown  office,  on  account  of 
the  readiness  with  which  you  may  proceed  afterwards  against  the 
witness  by  attachment,  in  case  of  his  non-attendance.  Se€  the  form 
of  the  subpcena,  5  Bum,  /.,  by  Chitty,  "  Session,"  The  names  of 
four  witnesses  may  be  inserted  in  one  writ.  Cowp,  846.  As  soon  as 
you  have  obtained  the  writ,  make  out  a  copy  of  it  for  each  witness, 
and  serve  it  upon  him  personally,  at  the  same  time  shewing  him 
the  writ.  The  service  should  be  personal ;  for  otherwise,  if  he 
disobey  the  subpoena,  he  cannot  be  proceeded  against  as  for  a 
contempt.  Smalt  y,  Whitmll,  2  Sir,  \05i.  And  it  should  be 
served  a  reasonable  time  before  the  trial ;  Hammond  v.  Stetoart, 
1  Sir.  510;  but  if  the  witness  be  in  court  at  the  time  of  the  trial, 
a  service  of  the  subpoena  ticket  upon  him  there,  would  perhaps 
be  deemed  sufficient,  if  he  were  supcenaM  upon  the  part  of  the 
defendant,  see  Cowp,  845 ;  1  W.  Bl.  36,  and  would  certainly  be 
snffident,  if  he  were  supcena'd  on  the  part  of  the  prosecution. 
Indeed,  in  a  criminal  case,  a  person  who  is  present  in  court  when 
called  as  a  mtness,  is  bound  to  give  his  evidence  althotugh  be 
has  not  been  supoena'd.  R.  v.  Sadler,  4  C  4"  -P-  S18. 

What  we  have  now  mentioned,  relates  to  the  service  of  a  sub' 
poena,  where  the  witness  is  in  England.  But  by  stat.  45  (7.  3, 
c,  92,  the  service  of  a  writ  of  subpoena  in  any  one  part  of  tlie 
United  Kingdom,  shall  be  as  effectual  to  compel  the  appearance 
of  a  witness  in  any  other  part  of  the  same,  as  if  i^e  subpoena  were 
served  in  that  part  of  the  kingdom  in  which  the  defendant  is  reqoir* 
ed  to  appear:  and  in  case  of  non-attendance,  the  court,  from 
which  the  subpoena  issued,  may  transmit  a  certificate  thereof  in 
the  manner  pointed  out  in  the  statute:  and  the  court,  to  which  it 
is  so  transmitted,  may  punish  the  party  for  his  de&ult,  in  like 
manner  as  if  he  had  refused  to  appear  to  a  subpoena  issuing  out 
of  that  court;  provided  it  appear  that  a  reasonable  and  sufficient 
sum  of  money,  to  defray  the  witness's  expenses  of  coming,  at- 
tending to  give  evidence,  and  of  returning,  were  tendered  to  him, 
at  the  time  he^was  served  with  the  subpoena.  Where  the  witnesses 
reside  in  India,  see  stat,  18  G.  3,  c,  63,  s.  40,  44 ;  and  if  the  wit- 
nesses upon  a  prosecution  for  any  offence  committed  by  a  person 
in  the  public  service,  reside  abroad,  see  stat.  42  G,  3,  c.  85. 
Where  the  subpoena,  however,  is  served  in  England,  a  tender  of 
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expenses  does  not  seem  to  be  necessary,  it.  v.  Cot^t  1  C.SfP, 
Z%1,  2  Hawk.  c.  46,  «.  173,  those  expenses  being  otherwise  pro* 
videdfor;  vide  post,  p.  149;  yet  if  Uie  witness  be  so  poor  as  not 
to  be  able  to  go  to  the  assizes  or  sessions  at  bis  own  expense, 
tbe  expenses  not  having  been  tendered,  would  probably  be 
deemed  by  the  conrt  a  sufficient  excuse  for  his  non-attendance. 

If  any  person  (not  being  the  defendant)  have  in  his  possession 
a  written  instrument  which  may  be  requisite  as  evidence  in  tbe 
cause,  then  instead  of  the  common  subpoena,  you  must  serve  him 
with  a  subpoena  duces  tecum,  commanding  him  to  bring  it  with 
him,  and  produce  it  at  the  trial.  See  the  form,  Tidd,  Forms, 
290, «.  7.  1  Sellon,  452.  It  is  sued  out,  and  served,  in  the  same 
manner  as  the  common  subpoena.  Upon  being  served  with  this 
subpoena,  the  witness  must  attend  at  the  trial  with  the  instru- 
ment required,  and  produce  it  in  evidence,  unless  he  have  some 
lawful  and  reasonable  excuse  for  withholding  it;  of  the  validity 
of  which  excuse  the  court,  and  not  the  witness,  is  to  judge.  Amey 
V.  Long,  9  East,  473.  and  see  5  Esp.  90.  It  is  no  excuse  that  the 
legal  custody  of  the  instrument  belongs  to  another,  if  it  be  in  the 
actual  possession  of  the  witness;  Id,  Amey  "v.  Long,  1  Camp,  14, 
180,  n.  6  Esp,  116.  Corson  v.  Dubois,  1  H<^,  289;  but  if  it  tend 
to  criminate  himself,  see  1  Esp,  105,  or  his  client  (if  the  witness 
be  an  attorney),  4  JSvr.  1637.  see  ante,p,  138,  or  if  it  be  his 
title  deed,  Pickering  v,  Noyes,  IB.^C.  263.  R,  v.  Hunter,  3  C. 
^P,59l,  the  court  will  not  compel  him  to  produce  it.  If  the 
witness,  instead  of  bringing  the  papers  &c.  required,  deliver  them 
to  the  opposite  party,  by  whom  they  are  withheld,  the  court  will 
allow  secondary  evidence  of  iSbe  contents  of  them  to  be  given, 
without  a  notice  to  prodpc^  the  originals.  Leeds  v.  Cook,  4 
Esp,  256« 

If  the  witness  be  in  custody  at  the  time  of  the  trial,  the  only 
way  of  bringing  him  into  court,  to  give  evidence,  is  by  habeas 
corpus  ad  testificandum.  This  writ  is  obtained  upon  motion  in 
court,  or  application  to  a  judge  at  chambers,  founded  upon  an 
affidavit,  stating  that  he  is  a  material  witness,  and  Willing  to 
attend.  See  R,  v.  Layer,  8  Mad,  86.  See  the  form,  Tidd,  Forms, 
290,  s.  8.  1  Sellon,  452.  The  court  will  thereupon  make  a  rule,  or 
the  judge  will  grant  YAifiat  for  the  writ  Ingross  the  writ,  see  the 
f&rm,  Tidd,  Forms,  290,  «.  10|  and  get  a  judge's  name  indorsed 
on  it,  Coufp,  672.  //  must  be  directed  to  the  tjgicer  in  whose  cue- 
tody  the  vntness  is.  As  soon  as  you  get  the  writ  signed,  ^e,y 
leave  it  with  the  officer- to  whom  it  is  directed;  pay,  or  tender  to 
hsn  his  reasonable  charges  for  bringing  up  the  witness,  and  he 
wm  bring  him  into  court  on  the  day  of  trial,  according  to  the  m- 
geney  of  the  writ,  A  prisoner  in  execution  may  now  be  brought  up 
in  this  manner  to  give  evidence,  Oeery  v.  Hopkins,  2  Ld.  Raym, 
151.  R.  V.  Burbage,  3  Bur.  1440,  although  it  was  formerly  bolden 
otherwise.  Barnes,  222.  Comb,  17.  48.     So,  a  sailor  on  board  a 
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King's  ship  may  be  brought  up  by  this  writ,  if  be  have  been  pre^ 
viously  subpoena'd,  and  be  willing  to  attend.  R.  ▼.  Roddam, 
Cowp,  672.  But  the  court  will  not  grant  this  writ,  to  bring  up 
a  prisoner  of  war;  the  proper  way  of  proceeding  m  that  case  is 
by  application  to  the  secretary  of  state.  Fur  ley  v.  Newham,  Dtntg. 
420.  So,  where  the  application  appeared  to  be  a  mere  contri- 
vance to  remove  a  prisoner  in  execution,  the  court  refused  to 
grant  it.  R  v.  BurbagCt  3  Bur.  1440.  Also,  by  stat  44  O.  3,  c. 
102,  the  judges  of  the  court  of  King's  Bench  or  Common  Pleas, 
or  the  barons  of  the  Exchequer,  or  justices  of  oyer  and' terminer 
or*gaol  delivery,  (being  such  judge  or  baron),  may  award  writs 
of  habeets  corpus  for  bringing  a  prisoner  detained  in  any  gaol  or 
prison  before  any  of  the  said  courts,  or  before  any  sitting  of  Nisi 
PriuSf  or  before  any  other  court  of  record,  to  be  there  examined 
as  a  witness  before  the  grand,  petit,  or  other  jury,  in  all  causes 
civil  or  criminal. 

Privilege  of  witnesses  fiom  arrest] — A  person  supcena'd  as  a 
witness,  or  bound  over  by  recognizance,  either  to  prosecute  or 
give  evidence,  enjoys  a  privilege  from  arrest,  whilst  attending 
the  court,  not  only  on  the  day  mentioned  in  the  subpcena,  ^c., 
but  also  on  every  day  of  the  same  sittings,  assizes,  or  sessions, 
until  the  cause  is  tried ;  he  is  also  privileged  in  like  manner, 
during  a  reasonable  time,  before  and  after  the  trial,  whilst  com- 
ing to  or  returning  from  the  place  where  the  sittings,  assizes,  or 
sessions  are  held.  See  1  Arch,  Pr:  B,  R.77.'i7l.  And  this  privi- 
lege has  also  been  holden  to  extend  to  witnesses  attending  volun- 
tarily, and  not  suposna'd.  See  Meekins  v.  Smith,  1  H.  Bh  636. 
If  a  witness  under  these  circumstances  be  arrested,  the  conrt  out 
of  which  the  subpoena  issued,  or  the  judge  of  the  court  in  which 
the  cause  has  been  or  is  to  be  tried,  will,  upon  application,  order 
him  to  be  discharged.    1  Arch.  Pr.  B.  R.  77.  171. 

Penalty  for  non-attendance']-^Vi\iett  a  suhpoenaj  sued  out  at 
tlie  crown  office,  has  been  served  upon  the  witness,  and  he  -Ao 
not  attend  at  the  sessions  or  assizes,  &c.,  in  obedience  to  it,^  the 
court  of  King's  Bench,  upon  application,  will  grant  an  attach- 
ment against  him,  R.  v.  Ring,  ^T.R.  585,  provided  the  wit- 
ness were  served  personally  with  the  suhpoena.  Smalt  v.  Whitmill, 
2  Sir.  1 054.  Wakefield's  case,  Hardw.  813,  and  were  served  a  rea- 
sonable time  before  the  trial;  Hammond y.  Stewart,  liSfr.  510. 
and  see  1  Marshall,  ^\(i\  and  this,  whether  the  cause  were  in 
fact  called  on  or  not  Barrow  v.  Humphreys,  ZB.  ^A.  498.  It 
is  doubtful  whether  the  justices  at  sessions,  &c.  have  autiiority 
to  issue  an  attachments  the  only  mode  of  proceeding  against  the 
witness  in  such  a  case  seems  to  be  by  indictment.  As  to  the 
mode  ofproceeding,  where  the  subpoena  has  been  served  in  Ire- 
land or  Scotlaiid;  see  ante,p,  146,  and  stat.  45  G.  3,  c.  92. 


Parol  Evidence.  149 


6.  ffitnestes*  Expenses^  S^, 

At  common  law,  a  witness  in  criminal  cases  was  not  entitled 
to  his  expenses,  3  Hawk,  c,  46,  «.  173,  at  least,  if  he  attended  on 
the  part  of  the  prosecution.  This,  in  cases  of  felony,  was  provided 
&r  by  stats.  27  Cr.  2,  c.  3 ;  18  G.  3,  c.  19 ;  and  58  G.  3,  c.  70,  which 
did  not  extend  to  cases  of  misdemeanor,  and  are  now  repealed. 

In  felomes,  by  stat.  7  G.  4,  c,  64,  t.  22,  the  court  before 
which  any  person  is  prosecuted  or  tried  for  any  felony,  at  the 
request  of  the  prosecutor,  or  of  any  other  person  who  shall  |ip- 
pear  on  recognizance  or  subpoena  to  prosecute,  or  give  evidence, 
may  order  the  treasurer  of  the  county,  (7  G»  4,  c.  64,  «.  24),  or, 
if  die  offence  be  committed  vrithin  counties,  &c,  which  do  not 
contribute  to  the  county  rates,  the  magistrate,  overseer,  or 
other  ofiScer,  having  the  collection  and  disbursement  of  the  rate 
within  the  county,  &c.  (7  G,  4,  c.  64,  s.  25),  to  pay  to  the  prosecu- 
tor the  costs  and  expenses  incurred  by  him  in  preferring  the  in- 
dictment, and  to  the  prosecutor  and  his  witnesses,  a  reasonable 
allowance  for  their  expenses,  and  for  their  trouble  and  loss  of 
time  in  attending  before  the  examining  magistrate,  the  grand 
jury,  and  otherwise  carrying  on  the  prosecution :  and  though  no 
bill  be  preferred,  the  court  may  order  to  be  paid  to  those  who 
hare  btmd  fide  attended  the  court  in  obedience  to  their  rec(^ni- 
zance  or  subpoena,  a  reasonable  allowance  for  their  expenses  and 
trouble,  and  loss  of  time,  in  attending  before  the  extunining  mar 
gistrates,  and  obeying  the  recognizance  or  subpoena.  The  amount 
to  be  paid  to  the  prosecutor  and  his  witnesses  *for  trouble,  and 
loss  of  time,  and  expenses  in  attending  before  the  examining  ma- 
gistrate, must  be  ascertained  by  the  certificate  of  the  magistrate' 
granted  before  the  trial.  7  G.  4,  c.  64,  s,  22.  The  other  ex- 
penses are  allowed  by  the  proper  officer  of  the  court,  but  the  fees 
attendant  on  the  examination,  and  the  allowance  to  the  prosecu* 
tor  and  his  witnesses  in  attending  before  the  magistrate,  can  only 
be  allowed  upon  the  production  of  this  certificate.  It  may  be 
necessary  to  mendon  that  the  expenses  are  not  allowed,  till  after 
the  trial  has  actually  taken  place,  and  that  therefore,  when  the 
trial  of  a  prosecution  is  put  off,  the  court  will  make  no  order 
with  reference  to  the  expenses.  R,  v.  Hunter,  3  C.  4"  P.  591. 

By  the  same  statute,  in  certain  mudemeanors,  namely — "  As- 
saults with  intent  to  conjmit  felony" — "  Attempts  to  commit  fe- 
lony"— "  Riots" — **  Misdemeanors  for  receiving  any  stolen  pro- 
perty, knovring  the  same  to  have  been  stolen" — **  Assaults  upon 
peace  officers  in  the  execution  of  their  duty,  or  upon  persons 
acting  in  their  aid" — "  Neglect  and  breach  of  duty  as  a  peace 
officer" — **  Assaults  committed  in  pursuance  of  any  conspiracy  to 
raise  tlie  rate  of  wages" — *'  Knowingly  and  designedly  obtaining 
any  property  by  false  pretences" — **  Wilful  and  indecent  ex- 
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posures  of  the  person" — "  Wilful  and  corrupt  perjury" — "  Subor- 
nation of  perjury," —  the  court  has  the  same  power  to  allow  the 
expenses  of  the  prosecutor  and  his  witnesses,  and  to  order  a  rea- 
sonable compensation  for  their  trouble  and  loss  of  time,  whether 
a  bill  be  or  be  not  preferred :  but  this  power  of  the  court  does 
not  extend  to  the  payment  of  expenses  or  compensation  for 
trouble  and  loss  of  time  in  attending  before  the  examining  ma- 
gistrate. 7  G,  4,  c.  64,  «.  23.  Where  an  indictment  for  a  mis- 
demeanor is  removed  by  certiorari,  by  the  prosecutor,  into  the 
court  of  King's  Bench,  and  tried  at  Nisi  Prius,  the  prosecutor 
and  witnesses  are  not  entitled  to  costs  under  this  statute.  ML  y. 
Johnson,  R,  ^  M.  173.  See  R,  ¥.  JSichards,  SB.^C,  420,  2  M. 
4*  R.  405. 

In  felonies  and  the  misdemeanors  before  mentioned  committed 
upon  the  high  seas,  the  judge  of  the  court  of  admiralty  may  or- 
der the  assistant  to  the  counsel  for  the  admiralty,  to  pay  such 
costs,  expenses,  and  compensation  to  the  prosecutors  and  wit- 
nesses, in  the  same  manner  as  other  courts  may  order  the  trea- 
surer of  the  county  to  pay  the  same.  7  G.  4,  c.  64,  s.  27. 

As  to  prosecutors'  and  witnesses'  expenses,  where  the  offence 
was  committed-in  the  county  of  a  city  or  town  corporate,  and  the 
offender  tried  in  the  next  adjoining  county,  see  38  (r.  3,  c.  52,  and 
51  Cr.3,  c.  100,  ante,  p AS, 

In  addition  to  these  allowances,  any  court  of  oyer  and  terminer 
and  gaol  delivery  may,  if  any  person  shall  appear  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged  with 
any  of  the  following  offences,  order  the  sheriff  of  the  county  in 
which  the  offence  was  committed,  {see  7  G,  4,  c.  64,  s,  29),  to  pay 
to  such  person  such  a  sura  of  money  as  shall  seem  reas'onable, 
and  sufficient  to  compensate  for  his  expenses,  exertions,  and  loss  of 
time,  viz.— 'in  cases  of  "  Murder"-i — «'  Feloniously  and  mali- 
ciously shooting  at,  or  attempting  to  discharge  any  kind  of 
loaded  fire  arms  at  any  other  person" — "  Stabbing"—-"  Cut- 
ting"— "  Poisoning" — "  Administering  any  thing  to  procure  the 
miscarriage  of  any  woman" — "Eape" — "  Burglary" — "  Fdoni- 
ous  house  breatdng" — "  Robbery  on  the  person — "  Arson" — 
"  Horse  stealing" — "  Bullock  stealing" — "  Sheep  stealing" — 
"  Being  accessary  before  the  fact  to  any  of  the  offences  aforesaid" — 
"  Receiving  stolen  property,  knowing  it  to  have  been  stolen." — 
And  in  the  last-mentioned  case,  the  justices  at  sessions  have  the 
same  power.  7  G,  4,  c,  64,  s,  28.  If  any  man  be  killed  in  endea- 
vouring to  apprehend  any  person  charged  with  any  of  the  offences 
before  mentioned,  the  court  may  order  the  undersheriff  of  the 
county  to  pay  a  sum  of  money  to  his  widow,  if  he  were  married, 
or  to  his  children,  in  case  his  wife  be  dead,  or  to  his  father  or 
mother,  in  case  he  shall  have  left  neither  wife  nor  child.  7  G,  4, 
9.  64,  s.  30. 
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7.  Examination  of  Wiinesses. 

It  may  be  necessary  to  premise,  that  when  the  cause  is  called 
on,  or  at  any  other  period  during  the  trial,  the  court,  at  the  re- 
quest of  the  defendant,  R,  v.  Vaughan,  HoU,  689,  5  St,  Tr,  20, 
ond  tee  ^  St,  Tr,  191,  S,  P.,  or  indeed  at  the  request  of  either 
party,  will  order  such  of  the  witnesses  of  the  opposite  party  as 
have  not  yet  been  examined,  or  who  are  not  under  examination, 
to  leave  the  court  until  they  shall  be  called  for  in  their  order,  so 
that  each  witness  may  be  examined  out  of  the  hearing  of  the 
other  witnesses  on  the  same  side,  who  are  to  be  examined  after 
him.  The  attorney  for  either  party  is  not  within  this  rule. 
Pomeroy  ▼.  Baddeiey,  R,8fM.N,  P.  430.  It  has  been  said,  that 
\if  after  such  an  order,  a  witness  be  present  during  the  examin- 
fttion  of  the  other  witnesses,  he  cannot  be  examined;  Attorney' 
Qtneral  v«  Bufpit,  9  Price,  4 ;  but  the  conduct  of  the  witness 
Seems  to  be  no  ground  for  depriving  the  crown,  or  the  defend- 
ant, of  a  witness,  and  the  practice  is  to  allow  him  to  be  exam- 
ined, subject  to  observation  as  to  his  conduct  in  disobeying  the 
order.    R,  v.  Colley,  M,  4*  M,  329. 

It  should  also  be  observed,  that  although  in  strictness  it  is  not 
necessary  for  the  prosecutor  to  call  every  witness  whose  name  is 
<m  the  back  of  the  indictment,  it  is  usual  so  to  do,  that  the  de- 
fimdant  may  cross-examine  them ;  R,  v.  Simmondt,  1  C.  4*  P*  34 ; 
and  if  the  counsel  will  not,  the  judge,  in  his  discretion,  may.  R, 
V.  Whitehead,  Id,  322,  ji. 

It  should  slso  be  mentioned,  that  during  the  progress  of  the 
trial,  the  judge  may  question  the  witnesses ;  and  that  even  though 
the  counsel  for  the  prosecution  has  closed  his  case,  and  the  coun- 
sel for  the  defendant  has  taken  an  objection  to  the  evidence, 
Uie  judge  may  make  any  further  inquiries  of  the  witnesses  he 
thinks  fit,  in  order  to  answer  the  objection.  R,  v.  Remnant,  R. 
^A.  136. 

ExammaHon'] — After  ,the  witness  has  been  sworn,  the  counsel 
lor  the  party  who  calls  him  proceeds  to  examine  him.  In  doing 
this,  two  tMngs  are  principally  to  be  attended  to:  1st,  that  the 
questions  be  pertinent  to  the  matter  immediately  in  issue ;  and 
2dly,  that  they  be  not  leading  questions. 

Firsi,  The  questions  must  be  pertinent  to  the  matter  immedi- 
ately in  issue.  No  question  should  be  asked  of  a  witness  upon  a 
direct  examination,  the  probable  answer  to  which  cannot  have  a 
tendency  to  prove  the  offence  or  defence,  or  other  matter  put  in 
issue  by  the  pleadings.  In  the  case  of  circumstantial  evidence, 
the  court  of  necessity  allow  of  a  greater  latitude  in  this  respect; 
but  still  in  this  case,  the  questions  must  be  such  as  are  likely  to 
elicit  evidence  of  facts  from  which  the  jury  may  reasonably  pre- 
sume the  guilt  or  innocence  of  the  prisoner.  Upon  an  indict- 
ment  for  a   conspiracy,  general  evidence  of  the    conspiracy 
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charged  may  be  received  in  the  first  instance,  although  it  can- 
not affect  the  defendant,  unless  afterwards  brought  home  to  him 
or  to  an  agent  employed  by  him.  The  Queen's  case,  2  B*  S^ 
B,  302.  And  the  same  rule  applies,  where  a  defendant  seeks, 
by  such  general  evidence,  in  the  first  instance,  to  affect  the  pro- 
secutor with  a  conspiracy  to  suborn  witnesses  for  the  destmctioo 
of  the  defence,  (provided  the  proposed  evidence  be  previohsly 
opened  to  the  court),  as  in  the  case  of  a  prosecution  for  a  conspi* 
racy.  Id.  So,  if  A.  commit  a  burglary,  and  B.  stay  outside  die 
house  for  the  purpose  of  preventing  interruption ;  upon  the  trial 
of  B.,  the  prosecutor  first  proves  the  offence  committed  by  A., 
and  then  brings  the  guilt  home  to  B.,  by  proving  his  share  of 
it  In  these  cases,  however,  the  matter  to  be  proved  naturally 
branches  itself  into  two  propositions :  that  a  certain  conspiracy 
exbted,  and  that  the  defendant  was  engaged  in  it;  that  A.  com- 
mitted the  burglary,  and  B.  aided  and  assisted  him  in  the  conk* 
mission  of  it. 

Secondly.  It  is  a  general  rule,  that,  in  a  direct  examination  of 
a  witness,  he  shall  not  be  asked  leading  questions,  or,  in  odier 
words,  questions  framed  in  such  a  manner  as  to  surest  to  the 
witness  the  answers  required  of  him.  To  this  rule,  however, 
there  are  a  few  exceptions.  To  identify  a  person  whom  the  wit- 
ness has  already  described,  the  person  may  be  pointed  out  to 
him,  and  be  may  be  asked  in  direct  terms,  if  that  be  not  the 
person  he  meant.  A.  v.  Watson,  2  Stark.  116.  Where  a  wit- 
ness swears  to  a  certain  tajct,  and  another  witness  is  called  for  the 
purpose  of  contradicting  him,  the  latter  may  be  asked,  in  direct 
terms,  whether  that  fact  ever  took  place.  Courteen  v.  Touse, 
1  Camp.  43.  So,  if  the  witness  appear  evidently  to  be  hostile  to 
the  party  who  has  called  him,  the  counsel  may  put  leading  ques- 
tions to  him,  having  first  obtained  permission  of  the  court  to  do 
so.  Peake,  Ev.  198.  1  Ph.  Ev.  283.  Clarke  v.  St^ery,  JL^M. 
126.  and  see  Basten  v.  Carew,  Id.  127.  And  lastly,  questions 
which  are  merely  introductory  to  others  that  are  material,  are  in 
general  allowed  to  be  asked  in  direct  terms,  without  objection. 

If  an  irrelevant  or  leading  question  be  put,  the  counsel  on  the 
other  side  should  immediately  interpose,  and  object  to  it  So,  if 
a  witness  be  asked  whether  a  certain  representation  was  made,  the 
opposite  counsel  may  interpose,  and  ask  him  whether  the  repre- 
sentation in  question  were  by  parol  or  in  writing;  for  if  the  latter, 
the  writing  must  be  produced.  The  Queen's  case,  2  B.  Sf  B.  292. 

We  have  seen,  {ante,  p,  132),  that  a  witness  can  be  allowed  only 
to  speak  of  fiicts  within  hb  own  knowledge  and  recollection,  ex- 
cept in  matters  of  sciente,  in  which  case  his  opinion  is  admissible 
evidence.  See  R,  v.  Wright,  \R.i^R.  456,  ante,  p.  13, 1 32.  He  can- 
not,therefore,  be  admitted  to  read  his  evi4ence;  5  St.  Tr.  445;  but 
he  will  be  allowed  to  refresh  his  memory  from  any  book  or  pa- 
per, if  he  can  afterwards  swesir  to  the  fact  from  his  recollection. 
Doe  V.  Perkins,  3  T  R*  749.  and  see  Burrough  v.  Martin,  2  Can^ 
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112.  If  he  know  the  &ct,  howeTer,  only  from  seeing  it  in  the 
book  or  paper,  the  original  book  or  paper  must  be  given  in  evi- 
dence and  proved  by  other  means.  S  T,  R,  749.  In  like  man- 
ner, depofitiona  made  by  an  old  witness  have  been  allowed  to  be 
read  to  him,  for  the  purpose  of  refreshing  his  memory  as  to  dates, 
&c.  Vaughan  v.  Martin^  1  JS«p.  440. 

It  may  be  necessary  to  observe  here,  that  when  a  witness  is 
under  the  examination  of  a  junior  counsel,  the  leading  counsel 
may  interpose,  take  the  witness  into  his  own  hands,  and  finish 
the  examination;  but  after  one  counsel  has  brought  his  examin- 
ation to  a  close,  no  other  counsel  on  the  same  side  can  put  a 
questicm  to  the  witness.  Doe  v.  Roe^  2  Camp*  280. 

.  Cross'examinatiou] — When  the  direct  examination  is  finished, 
the  witness  may  then  be  cross-examined  by  the  connsel  for  the 
opposite  party.  Or,  if  the  party  calling  a  witness  do  not  think 
proper  to  examine  him  after  he  is  called  and  sworn,  the  witness 
may,  nevertheless,  be  cross-examined  by  the  counsel  for  the  op- 
posite party.  R.  v.  Brooke,  2  Stark.  472.  See  Morgan  v.  Bridges , 
Id.  314.   and  PhUlips  v.  Emner,  1  Esp.  357,  S.  P. 

When  a  witness  is  produced,  the  first  thing  that  claims  the  at- 
tention of  the  counsel  for  the  opposite  party  is,  whether  the  wit- 
ness be  competent;  and  if  not,  then  in  what  manner  the  objec- 
tion to  his  competency  must  be  made.  See  ante,  p.  133 — 139. 

Formerly,  it  was  holden  that  the  objection  for  incompetency 
must  have  been  made  before  the  witness  was  sworn  in  chief:  but 
it  may  now  be  made  at  any  time  during  the  trial.  Stone  v.  Black' 
hum,  1  Esp.S7.  Turner  v.  Pearte,  1  T.  22.717.  However,  it  is 
still  in  many  cases  desirable  to  make  the  objection  before  the 
witness  has  been  examined  in  chief,  and,  if  he  can  be  examined 
as  to  it,  to  examine  him  on  the  voire  dire. 

The  next  thing  that  claims  the  opposite  counsePs  attention,  in 
the  course  of  the  examination,  is,  whether  parol  evidence  be  the 
best  evidence  of  the  facts  to  which  the  witness  deposes;  and,  if 
not,  whether  grounds  have  been  laid  for  its  admisdon  as  second- 
ary evidence;  whether  the  question  be  relevant  and  pertinent  to 
the  matter  in  question ;  and  whether  they  be  leading  questions. 
If  the  evidence  of  the  witness  be  objectionable  in  any  of  these  re- 
spects, the  counsel  should  immediately  interpose,  and  make  his 
objection. 

Supposing,  however,  the  witness  and  his  evidence  not  open  to 
these  preliminary  objections,  the  opposite  counsel  must  then  pro- 
ceed to  cross-examine  him,  if,  in  his  judgment,  a  cross-examin- 
ation be  necessary  or  advisable.  In  giving  his  evidence,  a  wit- 
ness tells  the  truth,  wholly  or  partialtyj  or  tells  a  falsehood.  If 
be  tell  the  whole  truth,  a  cross-examination  may  be  dangerous, 
at  it  may  have  the  effect  of  rendering  his  story  more  circumstan* 
tial,  and  impressing  the  jury  with  a  stronger  opinion  of  its  truth; 
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it  is  better,  in  such  a  case,  either  not  to  cross-examine  him  at  all, 
or  to  confine  your  questions  to  his  credibility,  by  impugning  hia 
means  of  knowledge,  his  disinterestedness,  his  integrity,  or  his 
veracity.  See  ante,  p.  139 — 143. 

If  the  witness  tell  only  part  of  the  truth,  then  the  opposite 
counsel,  if  the  residue  be  favourable  to  his  client,  will  immediate- 
ly proceed  to  cxoss-ezamine  him  as  to  it;  but  if  unfavourable,  the 
counsel  will  either  refrain  altogether  from  cross-examining  him« 
or  will  confine  his  questions  to  the  witness's  credibility,  as  above 
mentioned. 

If,  on  the  other  hand,  the  evidence  of  the  witness  be  false,  thea 
the  whole  force  of  die  cross-examination  must  be  directed  to  his 
credibility ;  see  ante,  p.  139 — 143 ;  and  you  may  afterwards  prove 
the  truth  by  other  witnesses. 

In  cross-examining  a  witness,  the  counsel  may  ask  him  lead- 
ing questions ;  that  is,  be  may  lead  the  witness,  so  as  to  brinjg 
him  directly  to  the  point  on  which  he  requires  the  answer;  but 
he  will  not  be  allowed  to  put  into  the  witness's  mouth  the  very 
words  he  is  to  echo  back  again.  Per  BuUer,  J.,  in  R,  v.  Hardy, 
24  How.  St.  Tr.  755.  The  questions,  however,  must  be  either 
relevant  and  pertinent  to  the  matter  in  issue,  or  calculated  to  eli- 
cit the  witness's  title  to  credit. 

When,  in  cross-examining  a  witness,  you  shew  him  a  letter, 
and  he  admits  it  to  be  of  his  handwriting,  the  ordinary  course  is 
to  have  the  letter  read,  as  part  of  your  evidence,  after  you  have 
opened  your  case.  But  if  it  become  necessary  to  have  the  letter 
read,  in  order  to  found  certain  questions,  with  relation  to  the 
contents  of  the  letter  to  be  propounded  to  the  witness,  the  court, 
upon  application,  will  allow  the  letter  to  be  read  at  the  time  of 
the  cross-examination,  subject,  of  course,  to  the  consequences  of 
the  letter  being  considered  as  part  of  your  evidence.  The  Queen* e 
case,  2  B.  ^  B.2SS. 

If,  upon  the  trial  of  an  indictment,  it  appear,  upon  cross-exa- 
mination of  one  of  the  witnesses  for  the  prosecution,  that  J.  S.  was 
employed  by  the  prosecutor*  for  the  purpose  of  procuring  and  ex- 
amining evidence  and  witnesses  in  support  of  the  indictment:  the 
defendant  cannot  give  evidence  of  J.  S.'s  having  offered  a  bribe  to 
a  certain  person,  to  induce  him  to  give  evidence  touching  the  mat- 
ter of  the  indictment,  unless  such  person  have  been  examined  as 
a  witness.  The  Queen*s  case,  2B.^B.  302. 

It  may  be  necessary  to  mention,  that  i^  upon  the  trial  of  an 
indictment  for  misdemeanor,  the  defendant  address  the  jury,  he 
will  not  be  entitled  to  the  assistance  of  counsel  to  cross-examine 
the  witnesses ;  but  counsel  may  argue  pomts  of  law,  and  suggest 
questions  to  be  put  to  the  witnesses.  R,  v.  White,  3  Camp.  98.  R. 
V.  Parkins,  R.^M.IQ6. 

Re'examination'] — If  any  new  fytct  arise  out  of  the  cros8*exam- 
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inadon,  tfae  witness  may  be  examined  as  to  it  by  the  counsel 
who  first  examined  him.  In  the  same  manner  he  may  be  re- 
examined when  necessary,  in  order  to  explun  any  part  of  his 
cross-examination.  In  The  Queen*s  case  it  was  holden,  that  if  a 
witnessi  upon  his  cross-examination,  admit  his  having  used  cer- 
tain expressions  in  a  conversation  with  a  person  not  a  party  to 
the  cause,  the  opposite  counsel,  in  re-examining  the  witness,  is 
confined  to  such  questions  as  may  elidt  the  meaning  of  the  ex- 
pressions, and  the  motives  of  the  witness  for  using  them.  But 
where  a  witness  deposes  to  certain  expressions  being  used  by  a 
party  to  the  cause,  the  counsel  for  that  party  is  entitled  to  re- 
examine the  witness  as  to  the  whole  of  the  conversation  in  which 
the  expressions  occurred ;  because  the  expressions  are  given  in 
evidence,  in  such  a  case,  as  an  admission  of  the  party,  and  the 
whde  of  the  admission  should  be  taken  together.  2B.8fB,  294. 
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OFFENCES  AQAIMST  THE  PBOPERTT  OF  IKDIVI DUALS. 

Sect.  1.  Larceny, 

2.  Enibezzlement. 
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4.  Burgiarffm 
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6.  Malicious  Injuries. 

7.  Forgery, 

8.  False  Pertonatimt, 


Sect.  1. 

Larceny. 
Indkiment  for  Simple  Larceny. 

JMLlDDLESEX,  to  wit:  The  jurors  for  our  lord  the  Kiug,  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesud,  [three  pairs  of  shoes  of  the  value 
of  twelve  shillings,  one  shirt  of  the  ttahie  effour  shillings,  and  one 
waisteoat  of  the  value  of  seven  shillings^  of  the  goods  and  chattels 
of  one  J.  N.,  then  and  there  being  found,  feloniously  ^d  steal, 
take,  and  carry  away :  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment  not  ex' 
eeeding  two  years,  {with  or  without  hard  labottr,  and  with  or  with' 
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mt  aoHUary  eonfiMefmemit  for  ike  wMt  or  any  ptart  of^  impH^ 
sommtnt,  7  4-  8  6.  4,  &  29,  «.  4),Md, (^a moI^,  to fo onm, fwfet, or 
thrice  pubUeiy  orprwately  whipped,  m  addUium  to  the  impritem^ 
ment,iftheeimrt9haUthitikJlt.  7  i^8  G.4,c.29,t.S. 

If  &e  defendant  be  previoutly  wider  sentence  ef  tramepertaHem 
or  impritoiment  for  another  crime,  the  court  mau  award  the  trane^ 
portaium  or  imprisonment  for  every  tuheeqmentjclony  to  eomemnee 
at  the  expiration  of  the  trantportation  or  impritonment  to  which 
the  prisoner  was  previously  sentenced,  7  4"  8  6. 4,  c.  28,  s.  10. 

The  distinction  between  grand  and  petit  larceny  is  now  aboMsk^ 
ed;  and  courts  whose  jurisdiction  was  before  Ihdted  to  petit  lor* 
eeny  may  now  try  every  case  punishable  as  siv^tle  larceny,  and  aU 
accessaries  to  such  cases*  7  j*  8  Cr.  4,  e.  29,  s.  2. 

Evidence. 

J.  S.  late  of,  i[cS\ — It  is  little  matter  whether  this  be  the  cor- 
rect name  and  addition  of  the  defendant  or  not;  if  he  do  not 
plead  the  misnomer  or  wrong  addition  in  abatement,  he  waivet 
all  objection  to  the  indictment  for  any  error  in  this  respect  AO^ 
therefore,  the  prosecutor  has  to  do,  is,  to  prove  that  the  defend- 
ant is  the  person  who  actually  committed  the  offence;  which  is 
done  either  by  identifying  him  as  the  party  who  committed  it,  or 
by  drcumstantial  evidence.  See  ante,  p,  113. 

On  the  third  day  of  May,  4*^.] — The  time  and  place  here 
stated  need  not  be  proved  as  laid :  if  the  oflfence  be  proved  to  have 
been  committed  at  any  time  before  or  after,  provided  it  be  some 
day  before  the  finding  of  the  indictment,  ante,  p.  35,  88 — or  at 
any  other  place,  provided  it  be  within  the  county,  or  other  ex- 
tent of  the  court's  jurisdiction,  ante,  p.  35,  89,  it  will  be  sufficient. 
Or  if  it  be  proved  that  the  larceny  was  actually  committed  by  the* 
defendant  in  another  county,  or  in  another  part  of  the  united 
kingdom,  and  that  he  carried  the  goods,  at  any  distance  of  time, 
through  or  into  the  county  or  other  extent  of  the  court's  juris- 
diction, it  will  be  sufficient ;  unless  the  nature  of  the  property  be 
changed,  and  the  indictment  be  for  stealing  the  article  in  its  ori- 
ginal state.  So,  it  will  be  sufficient  if  the  offisnce  be  either  begun 
or  completed  in  the  county  in  which  the  defendant  is  indicted; 
or  be  committed  within  five  hundred  yards  of  the  boundary  of 
such  county.  And  where  a  larceny  is  committed  on  a  person,  or 
with  respect  to  property  in  or  upon  any  coach,  &c,  or  vessel, 
during  a  journey  or  voyage,  it  will  be  suffident  if  the  coach  or 
vessel,  in  the  progress  of  the  journey  or  voyage,  pass  through  the 
county,  or  by  the  boundary  of  the  county,  in  which  the  defend- 
ant b  indicted.  See  ante,  p,  20,  21. 

Three  pairs  ofohoes,  4*0.] — The  species  of  goods  must  be  proved 
as  laid;  for  instance,  upon  this  indictment,  if  the  prosecutor  wero 
to  fiul  in  proving  that  shoes,  or  a  shirt,  or  a  waistcoat,  were 
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Btoicii,  the  defendADt  should  be  acquitted,  although  there  might 
be  in^^utable  evidence  of  his  having  stolen  other  articles.  See 
«Mfo,  p.  45,  92.  Goods  may  be  described  by  the  name  by  which 
they  are  known  in  trade;  as,  for  iuttance,  a  set  of  new  hend- 
kerahiefs  in  the  piece  may  be  described  as  so  many  handker- 
daefit,  though  they  are  not  separated  from  each  other,  if  the  pat* 
tern  designate  each,  and  they  are  considered  in  trade  as  so  many 
JnDdkerdiie&.  IL  v.  Nibbt,  R^S^A,  25.  An  indictment  for  a 
larceny  of  hve  animals  need  not  state  them  to  be  alive,  because 
tiie  law  will  presume  them  to  be  so,  unless  the  contrary  be  stat- 
ed; but  if,  when  stolen,  the  animals  were  dead,  that  fact  must  be 
slated;  Ibr,  as  the  law  would  otherwise  presume  them  to  be  alive, 
the  variance  would  be  fatal.  R.  v.  Edwards^  R,  8f  R.  497.  See 
R,  V.  Williams,  R.  ^  M.  107.  But  if  an  animal  have  the  same 
appellation  whether  it  be  alive  or  dead,  and  it  make  no  difference 
as  to  the  charge,  whether  it  were  alive  or  dead,  it  may  be  called, 
when  dead,  by  the  appellation  applicable  to  it  when  alive*  R^  v. 
Puekenng,  RiSfM.  242.  But  it  is  not  necessary  that  the  prose- 
outor  diould  prove  all  the  articles  mentioned  in  the  indictment 
to  have  been  stolen;  if  he  prove  the  defendant  to  have  stolen 
any  one  of  them,  (as,  for  instance,  if  he  proTe  that  the  defendant 
stole  the  waistcoat,  or  the  shirt,  or  one  pair  of  the  shoes),  it 
would  be  sufficient.  Ante,  />.  45,  92. 

The  goods  taken  must  appear  in  evidence  to  be  personal  goods; 
ibr  none  other  can  be  tiie  subject  of  larceny  at  ciommon  law. 

First  Things  real,  or  which  savour  of  the  realty,  cannot  be 
the  Buligect  of  larceny  at  common  law;  and  so  strict  yras  the  rule 
in  this  respect,  that  a  larceny  could  not  be  committed  even  of 
tide-deeds,  1  Male,  510.  1  Hawk.  c.  33,  s.  35.  2  Str.  1137,  or 
any  other  charter  or  writing  concerning  the  realty,  R,  v. 
Westbeer,  1  Leach,  12.  R.  v.  Walker,  R,  ^  M.  155,  or  even 
of  the  box  in  whidi  they  were  kept.  \  Hale,  510.  3  Inst 
109.  But  now,  to  steal,  or,  fdr  any  fraudulent  purpose,  to  take 
from  its  place  of  deposit,  or  from  any  person  having  the  lawful 
custody  thereof,  or  unlawfully  and  maliciously  to  obliterate,  in> 
jure,  or  destroy  any  record,  writ,  return,  panel,  process,  interro- 
gatory, deposition,  affidavit,  rule,  order,  or  warrant  of  attorney, 
or  any  original  document  whatsoever,  of  or  belonging  to  any 
court  of  record,  or  relating  to  any  matter  civil  or  criminal,  begun, 
depending,  or  terminated  in  any  such  court;  or  any  bill,  answer, 
interrogatory,  deposition,  affidavit,  order  or  decree,  or  any  ori- 
ginal document  whatsoever  of  or  belonging  to  any  court  of 
equity,  or  relating  to  any  cause  or  matter  begun,  depending,  or 
terminated  in  any  such  court,  is  a  misdemeanor  punishable  by 
transportation,  or  by  fine  or  imprisonment,  or  both.  7  4"  8  G.  4, 
c.  29,  s,  21.  And  to  steal,  or  fraudulently  destroy  or  conceal, 
either  during  the  life  of  the  testator  or  after  his  death,  any  will, 
codicil,  or  other  testamentary  instrument,  whether  the  same  re- 
late to  real  or  personal  estate,  or  to  both,  (7  4*  8  G.  4,  c.  29,  s. 
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2%),  sr  to  steal  any  paper  or  paschment  written  or  printed,  or 
partly  written  or  printed,  being  evidence  of  the  title,  or  of  any 
part  of  t^e  title,  to  any  real  estate,  {7  ^SG.  4,  c.  29,  s.  23),  is 
Qflsr.a  misdemeanor  punishable  in  like  manner;  without  pre- 
Jodioe,  however,  to  any  remedy  which  the  party  aggrieved  by 
the  offience  may  have,  either  at  law  or  in  equity.  7  4*  B  6r.  4,  e.  29» 
«..2i.   Lands,  tenements,  and  hereditaments,  (either  corporeal  or 
incorporeal),  cannot,  in  their  nature,  be  taken  and  carried  away. 
Of  tldngs,  also,  that  adhere  to  the  freehold,  as  corn,  gras9,  trieet, 
and  the  like,  or  lead  or  other  thing  attached  to  a  house,  no  lar- 
ceny can  be  committed  at  common  law ;  but  the  severance  of 
■them  was,  and,  in  many  cases,  still  is,  a  mere  trespass,  and  the 
sulgect  of  a  ciril  action  only.     But  it  was  always  holden  at  com- 
mon law,  that  if  the  owner,  or  a  stranger,  sever  them,  and  ano- 
ther man  come  and  steal  them — or  if  the  thief  sever  them  at  one 
time,  and  at  another  come  and  take  them  away*— it  is  a  lar- 
ceny. 3  Inst.  109.  1  Male,  510.     And  now,  stealing,  or  severing 
with  intent  to  steal,  the  ore  of  any  metal,  or  any  lapis  calamin- 
aris,  manganese  or  mundick,  or  any  wad,  black  cawke,  or  black 
lead,  or  any  coal,  or  cannel  coal,  from  any  mine,  bed,  or  vein 
Ui9reof  respectively,  is  felony,  and  punishable  as  simple  larceny. 
7  4r  8  (i^»  4,  c.  29, «.  37.  To  steal  or  cut,  break,  root  up,  oc  other- 
wise destroy  or  damage,  with  intent  to  steal,  the  whole  or  any 
put  oi  any  tree,  sapling,  or  shrub,  or  any  underwood,  above  Abe 
value  of  iL,  respectively  growing  in  any  park,  pleasure-ground, 
garden,  orchard,  or  avenue,  or  in  any  ground  acyoining  or  be- 
longing to  any  dwelling-house,  or  above  the  value  of  6L  in  any 
other  jtuation,  is  felony,  and  punishable  as  simple  larceny;  (7\ 
S  G,  4r,  p,  29,  «.  38) }  when  the  iigury  amounts  to  1«.  at  the  leas^ 
summary  punishment  may  be  imposed,  by  fine  not  exceeding  5/. 
above  the  injury  done,  upon  the  fintf  conviction ;  by  imprisonment, 
with  hard  labour,  not  exceeding  twelve  months,  upon  the  second 
convictioD,  and  if  the  conviction  take  place  before  two  magis- 
trates, by  public  or  private  whipping;  and  Uie  third  offence,  aiter 
two  previous  convictions,  is  felony,  and  punishable  as  simple  lar- 
ceny. 7  4*  8  (7. 4,  c.  29,  s.  39.     To  steal,  or  cut,  break,  or  throw 
down,  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or 
any  wooden  post,  pale,  or  rail,  set  up  or  used  as  a  fencci  or  any 
stile  or  gate,  or  any  part  thereof  respectively;  (7  4*  8  6r.  4,  e.  29,  s. 
40);  to  have  possession  of  the  whole  or  any  part  of  any  sapling 
or  shrub,  or  any  underwood,  or  any  part  of  any. live  or  dead 
lence,  or  any  post,  pale,  rail,  stile,  or  gate,  or  any  part  thereof 
respectively,  of  the  value  of  2^.,  without  satisfactorily  accounting 
for  that  possession ;  (7  4^  8  6r.  4,  c.  29,  s.  41} ;  and  to  steal,  or  de- 
stroy or  damage,  with  intent  to  steal,  any  cultivated  root  pr  plant 
used  fox  the  food  of  man  or  beast,  or  for  medicine,  or  distilling, 
or  dyeing,  or  for  or  in  the  course  of  manufacture,  growing  on 
any  land  open  or  inclosed,  not  being  a  garden,  orchard,  or  nur- 
sery ground,  (7  4"  8  G.  4,  c.  29,  s.  43),  is  punishable  upon  sum- 
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mary  conviction,  by  fine,  imprisonment  with  or  without  hard 
labour,  and  by  public  or  private  whipping,  according  to  the  na- 
ture of  the  offence.  So,  to  steal,  or  destroy  or  damage  with  in- 
tent to  steal,  any  plant,  root,  fruit,  or  vegetable  production,  grow- 
ing in  any  garden,  orchard,  nursery  ground,  hot  house,  green 
bouse,  or  conservatory,  is,  for  the  first  oflfence,  punishable  upon 
summary  conviction,  by  imprisonment,  with  <M|^without  liard  la* 
hour,  not  exceeding  six  months,  or  by  fine  not  exceeding  20^ f 
but  the  second  ofibnce  is  felony,  punishable  as  simple  larceny.  7 
4"  8  Cr.  4,  e.  29,  c.  42.  And  lastly,  to  steal,  or  rip,  cut,  or  break, 
with  intent  to  steal,  any  glass  or  wood-work  belonging  to  lAy 
building  whatsoever,  or  any  lead,  iron,  copper,  brass,  or  othw 
metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other 
materia],  respectively  fixed  to  any  building,  or  any  thing  made 
of  metal  fixed  in  any  land,  being  private  property,  or  for  a  fence 
to  any  dwelling-house,  g«rden,  or  area,  or  in  any  square,  street, 
or  other  place  dedicated  to  public  use  or  ornament,  is  felony,  pu" 
nishable  as  simple  larceny.    7  4*  8  6. 4,  c.  29,  s.  44. 

Secondly,   Bonds,  bills,  &c.,  being  mere  choses  in  action,  are 
not  the  subject  of  larceny  at  common  law,  for  they  are  of  no  in- 
trinsic value.  Calye's  e<ue,  8  Co.  33.  1  Hawk,  c.  33,  «.  35.     But 
now,  by  statute  7  S^SO,i,c.  29,  t.  5,  to  steal  any  tally,  order, 
or  other  security  whatsoever,  entitling  or  evidencing  the  title  of 
any  person  or  body  corporate  to  any  share  or  interest  in  any 
public  stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Bri- 
tain, or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any. 
body  corporate,  company,  or  society,  or  to  any  deposit  in  any 
savings  bank,  or  any  debenture,  deed,  bond,  bill,  note,  warrant, 
order,  or  other  security  whatsoever  for  money,  or  for  pay- 
ment of  money,  whether  of  this  kingdom,  or.  of  any  foreign 
state,  or  any  warrant  or  order  for  the  delivery  or  transfer  of  any 
goods  or  valuable  thing,  is  felony,  of  the  same  nature  and  degree, 
and  punishable  in  the  same  manner,  «s  if  the  offender  had  stolen 
any  chattel  of  like  value  with  the  share,  interest,  mr  deposit  to 
which  the  security  so  stolen  may  relate,  or  with  the  nftney  due  on 
the  security  so  stolen  or  secured  thereby,  and  remaining  unsatis- 
fied, or  with  the  value  of  the  goods  or  other  valuable  thing  men- 
tioned in  the  warrant  or  order.     The  several  documents  herein- 
before enumerated  are  included  in,  and  denoted  by,  the  words 
''valuable  security"  wherever  they  occur  in  this  statute.    74* 
8  0. 4,  c.  29,  s.  5.     So,  to  steal  any  exchequer  order  or  tally, 
exchequer  bill,   navy  bill,  or  dividend  warrant  of  the  Bank 
or  South  Sea  Company,  is  declared  by  stat.  2  G.  2,  c.  5,  s,  3, 
to  be  felony,  and  is  punishable  in  the  same  manner  as   if 
the  offender  had  stolen  goods  to  the  value  of  the  sum  se- 
cured by  such  written  instruments,  or  remaining  due  there- 
on; for  the  repeal  of  this  statute,  by  stat.  7  4  8  t?.  4,  c.  27,  is  qua- 
lified by  the  second  section  of  that  act,  which  enacts  that  the  repeal 
•hall  not  affect  or  alter  such  parts  of  the  acts  repealed  as  relate 
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to  any  branch  of  the  public  reTenue,  the  Bank  of  England,  or  the 
South  Sea  Company.  If  any  officer  or  servant  of  the  Bank  of  Eng» 
land  intrusted  with  any  note,  bill,  dividend  warrant;  bond,  deed, 
or  other  security,  mpney^  or  other  eflfects,  belonging  to  the  com- 
pany; or  having  any  bill,  dividend  warrant,  bond,  deed,  or  other 
security  or  effects  of  any  person  or  persiMis  lodged  or  deposited 
with  tbe<eoinpany,«tn:  with  him  as  officer  or  servant  of  the  com- 
pany, shall  secrete,  embezzle,  or  run  away  with  the  same,  it  is 
felony,  death.  15  6.  2,  c,  13,  «.  12.  see  35  G,  3,  c.  66,  «.  6 ;  37  O, 
3,  e.  46,  s.  6.  And  a  similar  provision  is  contained  in  stat.  24  O, 
2,  ^11,  s.  3,  with  respect  to  the  South  Sea  Company.  And  by 
stat.  52  G.  3,  e.  143,  «.  1,  if  any  officer  or  servant  of  the  post 
office  shall  secrete,  embezzle,  or  destroy  any  letter  or  packet  con- 
taining the  whole  or  part  of  any  bank  note,  bill  of  exchange,  &c., 
or  other  valuable  paper  specified  in  the  act,  or  shall  take  the  same 
out  of  any  letter  or  packet ;  it  is  made  felony,  death.  Or  if  he  shall 
destroy  any  letter  or  packet  with  which  he  has  received  money 
for  the  postage,  or  shall  advance  the  rate  of  postage  on  any  letter 
or  packet  sent  by  the  post,  and  shall  secrete  the  money  received 
for  such  advanced  postage,  it  is  a  felony.  5  G.  3,  c.  25,  t.  19« 
7  G,  3,  c.  50,  8.  3. 

Thirdly.  Larceny  at  common  law  cannot  be  committed  of  things 
which  are  not  the  subject  of  property,  as  of  a  dead  corpse;  but  it 
is  a  high  misdemeanor  to  disinter  a  dead  body  for  the  purpose  of 
dissection,  or  to  sell  and  dispose  of  it  for  gain  and  profit.  R.  v. 
Lynn,  2T.R.  733.  R.  v.  GiUieSt  R.^R.  366.  see  R.  v.  Cundick, 
D.  8f  R.  N.  P.  13.  So,  of  things  in  which  none  have  any  deter- 
minate property,  as  treasure  trove,  wai&,  &c.,  till  seized,  it  has 
been  said  that  larceny  cannot  be  committed;  I  HcUe,  510.  1 
AotoAr.  c.  33, «.  24;  but  it  would  seem  that  the  true  owner» 
though  unknown,  has  still  a  property  in  them  before  seizure  by 
the  lord,  unless  there  be  causes  to  shew  an  intended  derelictioii 
of  the  property.  2  East,  P.  C.  606,  607.  The  same  has  been 
said  of  wreck.  But  now,  to  plunder  or  steal  any  part  of  any 
ship  or  vessel,  in  distress,  wrecked,  stranded,  or  cast  on  shore^ 
or  any  goods,  merchandize,  or  articles  of  any  kind,  belonging  to 
such  ship  or  vessel,  is  felony,  death ;  but  if  articles  of  small 
value,  stranded  or  cast  on  shore,  he  stolen  without  circumstan- 
ces of  cruelty,  outrage,  or  violence,  the  offender  may  be  prose* 
cuted  and  punished  for  simple  larceny;  7  4*  8  C?.  4,  c.  29,  «.  18; 
to  be  in  possession  of,  or  to  offer  or  expose  to  sale  any  such 
goods,  &c.,  without  being  able  satis&ctorily  to  account  for 
the  possession  thereof,  is  punishable  upon  summary  convic- 
tion by  fine.  7  4*  8  Cr,4,  c.  29,  s.  19,  20.  So,  no  larceny  at 
common  law  can  be  committed  of  such  animals,  in  which 
there  b  no  property  either  absolute  or  qualified ;  as  of  beasts 
that  tae /era  natura,  and  unreclaimed,  such  as  deer,  hares, 
and  conies,  in  a  forest,  chase,  or  warren ;  fish  in  an  open  river 
or  pond ;  or  wild  fowls  at  their  natural  liberty*  1  ^a^i  5X1,  Fqs(< 
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S66.  But  if  they  are  redaimcd  or  confined,  and  may  serve  for 
Ibodf  it  is  otherwiae;  for  of  deer  so  inclosed  in  a  park  that  they 
may  be  taken  at  pleasure,  fish  in  a  trunk  or  net,  and  pheasants 
or  partridges  in  a  mew,  larceny  may  be  committed.  1  HtUe,  511. 
1  Hawk.  c.  33,  «.  39.  Swans,  it  b  said,  if  lawfully  marked,  are 
the  subject  of  larceny  at  conmMm  law,  although  at  large  in  a 
public  river;  DiUt.  Just.  €•  156;  or  whether  marked  or  not,  if 
they  be  in  a  private  river  or  pond.  Id.  So,  all  valuable  domestic 
animals,  as  horses,  and  all  animals  domita  tuUura,  which  serve 
for  food,  as  swine,  sheep,  poultry,  and  the  like,  and  the  product 
of  any  of  them,  as  eggs,  milk  firom  the  cow  while  at  pasture,  Fos- 
ter,  99,  wool  pulled  from  the  sheep's  back  feloniously,  SL  v. 
MartMf  I  Leaehi  171,  and  the  flesh  of  such  as  are  /era  nature, 
may  be  the  subject  of  larceny.  1 M^,  511.  But  as  to  all  other 
animals  which  do  not  serve  for  fiKNi,  such  as  dogs,  ferrets  though 
tame  and  saleable,  IL  v.  Spearing,  it.  4*  -fi.  250,  and  other  crea- 
tures kept  for  whim  and  pleasure,  stealing  these  does  not  amount 
to  larceny  at  common  law.  lH<Ue,5l2,  But  now,  to  course, 
hunt,  snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill 
or  wound,  any  deer,  kept  or  being  in  the  inclosed  part  of  any 
forest,  chase,  or  purlieu,  or  in  any  indosed  land  wherein  deer  arfe 
usually  kept.  Is  felony,  punishable  as  simple  larceny;  and  if 
committed  in  the  unindosed  part  of  any  forest,  chase,  or  purlieu, 
the  first  offence  is  punishable,  upon  sununary  conviction,  by  fine 
not  exceeding  502.,  and  the  second,  upon  a  previous  conviction, 
is  felony,  and  punishable  as  simple  larceny.  7  Sf  S  G.  4,  c.  29, 
#.  26.  Summary  punishment  may  also  be  imposed  by  fine,  not 
exceeding  202.,  upon  any  person  who  shall  have  possession,  or 
upon  his  premises  with  his  knowledge,  any  deer,  or  the  head, 
•kin,  or  other  part  thereof^  or  any  snare  or  engine  for  the  taking 
of  deer,  without  satisfactorily  accounting  for  such  possession, 
(7  ^B  O,  4,  c.  29,  s.  27),  or  who  shall  set  or  use  any  snare  or 
•Qgine  whatsoever  for  the  purpose  of  taking  or  killing  deer 
in  any  part  of  any  forest,  chase,  or  purlieu,  whether  inclosed  or 
not,  or  in  any  fence  or  bank  dividing  the  same  from  any  land 
adljoining,  or  in  any  inclosed  land  where  deer  are  usually  kept, 
or  shall  destroy  any  part  of  the  fence  of  any  land  where  deer  are 
then  kept.  7  4-8  G.  4,  c.  29,  s.  28.  To  Uke  or  kill  hares  or 
conies  in  the  night  time,  in  any  warren  or  ground  lawfully 
used  for  the  breeding  or  keeping  of  the  same,  is  a  misde^- 
meanor ;  and  to  take  and  kill  them  in  any  warren  or  ground 
in  the  day  time,  or  at  any  time  to  set  any  snare  or  engine 
for  the  taking  of  them,  is  punishable  upon  summary  convic- 
tion by  fine.  7  4*  8  €r.  4,  c.  29,  s.  30.  Stealing  dogs,  or  any 
beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  not 
being  the  subject  of  larceny  at  common  law ;  {7  $^  S  G.  4,  0. 
A9,  «.  31);  knowingly  being  in  possession  thereof,  or  of  the  skin 
or  plumage  thereof;  (7  ^8  G.  4,  c,  29,  «.32);  killing,  wounding, or 
taking  any  dove-house  pigeon,  under  such  circumstances  as  ^all 
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not  amount  to  larceny  at  common  law*  $€9  R,  y.  Brooke,  4CL^P, 
131,  (7  (^  8  (r.  4,  c.  29,  «.  33),  is  punishable,  upon  summary  con- 
viction, by  fine,  imprisonment,  and  whipping,  according  to  the  na- 
ture of  the  offence.  So,  to  ti^e  or  destroy  any  fish  in  any  water 
which  shall  run  through  or  be  in  any  land  adjoining  or  belonging 
to  the  dwelling-house  of  any  person  being  the  owner  of  such 
water,  and  having  a  right  of  fishery  therein,  is  a  misdemeanor ; 
and  to  take  and  destroy  fish  in  any  other  water,  being  private 
property,  or  in  which  there  shall  be  any  private  right  of  fishery ; 
and  to  take  and  destroy  fish  by  angling,  in  the  day  time,  in 
either  description  of  water,  is  punishable,  upon  summary  convic- 
tioD,  by  fine,  varying  according  to  the  nature  of  the  offence. 
7  4'  8  G^.  4,  c.  29,  s.  34.  And  lastly,  to  steal  any  oysters  or  oyster 
hrood  from  any  oyster  bed,  laying,  or  fishery,  being  the  pro- 
perty of  another,  and  sufilciently  marked  out  or  known  as  such, 
is  larceny ;  and  to  use  any  dredge  or  any  net,  instrument,  or  en- 
gine whatsoever  within  the  limits  of  such  oyster  fishery,  for  the 
purpose  of  taking  oysters  or  oyster  brood,  although  none  be  tak- 
en, or  to  drag  upon  the  soil  of  any  such  fishery  with  any  net,  in- 
strument, or  engine,  is  a  misdemeanor.  7  4^  8  G.  4,  c,  29,  #.  36. 

Cj/  the  value  of  4*0.] — It  is  immaterial  whether  the  goods  be 
proved  to  be  of  the  value  laid  In  the  indictment  or  noti  Aniet  p* 
45,  94.  So  long  as  the  distinction  between  grand  and  petit  lar- 
ceny existed,  it  was  necessary,  in  order  to  convict  the  defendant 
of  die  former  offence,  to  prove  that  the  articles  or  some  of  them 
stolen  at  the  same  time  exceeded  the  value  of  12^. ;  but  this  dis- 
tinction is  now  abolished,  and  every  simple  larceny,  whatever  be 
the  value  (rf*  the  property,  is  now  of  the  same  nature,  and  subject 
to  the  same  incidents,  aa  grand  larceny  was  formerly.  7  4^  8  G. 
4,  c.  29,  «.  2. 

Cfthe  goods  and  chattelt  qfotte  J,  .Y.]— It  must  be  proved,  upon 
the  trial,  that  the  goods  stolen  are  the  absolute  or  special  proper- 
ty  of  the  person  thus  named  in  the  indictment.     If  he  be  mis- 
named, if  the  name  thus  stated  be  not  either  his  real  name  or  the 
L  name  by  which  he  is  usually  known,  or  if  it  appear  that  the  own- 

^  er  of  the  goods  is  another  and  different  person  from  him  thds 

named  as  such  in  the  indictment,  the  variance  will  be  fiital,  and 
I  the  defendant  must  be  acquitted.     So,  if  he  be  described  in  the 

indictment  as  a  certain  person  to  the  jurors  unknown,  and  it  ap- 
,  peared  in  evidence  that  his  name  is  known,  the  defendant  will  be 

f  acquitted,  ^e  R.  v.  Walker,  3  Camp.  264.  ^.  v.  JRo6tfMon,  1  Holt, 

595.  aide,  p.  31,  2Eaet,  P,a6&l,  ' 

It  has  already  been  observed,  that  where  goods  are  stolen  out 

of  the  possession  of  a  bailee,  they  may  be  described  in  the  indict- 

I  ment  as  the  property  of  the  bailor  or  bailee ;  axiU\  p,  27.  2  HiUe, 

^  181 :  although  the  goods  were  never  in  the  real  owner's  possession, 

^  but  in  that  of  the  bailee  merely,  /2,  v,  Remnantt  /2.  ^  R.  136,  as 

V 
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for  instance,  goods  left  at  an  inn,  R,  v.  Todd,  2  East,  P,  C-  658, 
or  intrusted  to  a  person  for  safe  keeping,  R,  v.  Taylor,  1  Leacht 
356.  R,  ▼.  Staiham,  lb.,  or  to  a  carrier  to  carry,  R.  v.  Deykm,  2 
Id,  862,  cloth  to  a  tailor  to  make  into  clothes,  linen  to  a  laun- 
dress to  wash,  72.  v.  Packer,  lb,  1  Leach,  357,  goods  pawned, 
and  the  like,  may  be  laid  to  be  the  goods  and  chattels  of  the  per- 
son to  whom  they  are  so  intrusted,  &c.,  or  of  the  owner,  at 
the  option  of  the  prosecutor,  see  2  Hale,  181.  1  Id,  513.  2  East, 
P,  C,  652.  1  Hawk,  c.  33,  s,  47.  So,  where  cattle  were  alleged  in 
the  indictment  to  be  the  property  of  a  person,  who,  it  appeared  in 
evidence,  was  merely  the  agister,  and  not  the  actual  owner,  the 
judges  heldit  to  be  sufficient  iZ.v.  Woodward,  2  East,  P.  C.653. 
But  where  a  bailor  steals  his  own  goods  from  his  bailee,  they  must 
be  described  as  the  goods  of  the  bailee.  R,  v.  JfFilkinson,  A  4*  -R- 
470.  R,  V.  BranUey,  Id,  478.  The  property  must  not,  however, 
be  laid  in  one  who  has  neither  the  actual  nor  constructive  pos^ 
session  of  the  goods.  R>  v.  Adams,  ILij^R,  225.  Thus,  if  it  ap- 
pear that  the  person  named  as  owner  is  merely  servant  to  the 
real  owner,  the  defendant  must  be  acquitted;  2  East,  P,  C,  653. 
R.  V.  Hutchinson,  R,S^  R.Al2i  for  the  servant  has  not  a  special 
property  in  the  goods,  the  possession  of  the  servant  being  the 
possession  of  the  master.  So,  where  the  person  named  as  owner 
appears  to  be  a  married  woman,  the  defendant  must  be  acquit- 
ted; because  in  law  the  goods  are  the  property  of  thehuslMuid; 
1  Hale,  513 ;  even  though  she  be  living  apart  from  him,  upon  an 
income  arising  from  property  vested  in  trustees  for  her  separate 
use ;  because  the  goods  cannot  be  the  property  of  the  trustees, 
nor  can  they  be  the  property  of  the  wife,  for  in  law  she  can  have 
no  property.  R,  v.  French,  12.  4"  A.  491.  See  R,  v.  Wilford,  R, 
4'i2>  517.  But  where  goods  were  stolen  from  a  feme  sole,  and 
before  indictment  she  married,  it  was  holden  that  describing  her 
as  the  owner  of  the  goods,  by  her  msuden  name,  was  sufficient. 
R,  V.  Turner,  1  Leach,  536.  So  goods  let  with  a  ready  furnished 
lodging  must  be  described  as  the  goods  of  the  lodger,  and  not 
as  the  goods  of  the  original  owner ;  for  the  owner  has  neither 
the  possession,  nor  is  entitled  to  the  possession,  and  cannot 
maintain  trespass.  22.  v.  Belstead,  R,^  R441,  JR.  v.  Bruns^ 
wick,  R,SfM,  26.  But  if  a  larceny  be  committed  by  the  lodg- 
er, then  ihe  goods  may  be  described  as  the  property  of  the 
owner  or  person  letting  to  hire.  7  4*  8  Cr.  4,  c.  29,  s,  45. 
Goods  seized  under  a  writ  of  JS.  fa.  may  be  described  as  the  pro- 
perty of  the  party  against  whom  the  writ  issued;  fior,  though 
they  are  in  custodid  legis,  the  original  owner  continues  to  have 
a  property  in  them,  until  they  are  sold.  R,  v.  Eastall,  2  Russ, 
158.  So,  if  A.  steal  the  goods  of  B.,  and  C.  steal  the  same  goods 
from  A.  the  goods  may  be  described  as  the  goods  of  either;  of  A. 
because  he  had  the  possession,  and  of  B.  because  the  property 
of  the  true  owner  is  not  divested  by  the  tortious  taking.  R,  v. 
Wilkins,  1  Lettch,  522,  523.    Clothes  or  other  necessaries  fur- 
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niflhed  by  a  father  to  his  child  may,  it  seems,  be  laid  io  be  the 
property  either  of  the  fiither  or  of  the  child,  particularly  if  the 
child  be  of  tender  age ;  R.y.  Hayne,  12  Co.  113,  2  Eatt, P.  C. 
654 ;  bat  it  is  safer  perhaps  to  allege  it  to  be  the  property  of  the 
child.  See  R.  ▼.  Forsgate,  1  Leach,  463,  464,  n.  Where  goods  are 
the  property  of  several,  they  must  be  so  described  in  the  indict- 
menL 

But  we  have  seen,  {ante,  p.  29),  that  where  goods  stolen  are 
the  property  of  partners  in  trade,  joint-tenants,  parceners,  or 
tenants  in  common,  (including  joint-stock  companies,  and  trus- 
tees), they  may  be  described  as  the  goods  and  chattels  of  one  or 
more  of  the  partners,  and  another  or  others,  as  the  case  may  be ; 
7  G.  4,  c.  64,  «.  ]  4 ;   and  that,  with  a  view  to  this  description,  it 
is  not  necessary  that  a  strict  legal  partnership  should  exist.  Thus, 
where  D.  and  C.  carried  on  business  in  partnership,  and  the 
widow  of  C.  upon  his  death,  acted  as  partner,  without  taking  out 
administration,  and  the  stock  was  afterwards  divided  between 
her  and  the  surviving  partner,  but,  before  the  diviaon,  part  of  the 
stock  'was  stolen,  it  was  holden  sufficient  to  describe  the  goods  as 
the  joint  property  of  the  surviving  partner  and  the  widow,  al- 
though it  was  objected  that  the  children  of  C.  should  have  been 
named  as  joint  proprietors,  or  that  the  goods  should  have  been  de* 
scribed  as  the  joint  property  of  the  ordinary  and  the  surviving 
partner.  R.  v.  Gahey,  R.SfR,  178.  And,  where  a&ther  and  son 
took  a  farm  upon  their  joint  account,  and  kept  a  flock  of  sheep, 
thor  joint  property,  and  the  father,  upon  the  death  of  his  son,  ma- 
naged the  farm  for  the  joint  benefit  of  himself  and  bis  son's  chil- 
dren, who  were  infants,  it  was  holden,  upon  an  indictment  for 
stealing  sheep,  bred  from  the  joint-stock  some  before  and  some 
after  the  son's  death,  that  the  property  was  well  laid  in  the  fa- 
ther and  son's  children.    R,  v.  Scott,  R.  iS^R.  13.     So,  where 
goods  are  vested  in  a  body  of  persons  not  incorporated,  they 
must  not  be  described  as  Ihe  property  of  the  body,  but  of  the  in- 
dividuals who  constitute  it,  or  some  of  them,  as  in  the  case  of 
partners,  trustees,  and  joint-stock  companies.    R.  v.  Sherrington, 
1  Leach,  51S.  R.  v.BeacaU,  R,SfM.  15.  But  when  the  goods  of  a 
corporation  are  stolen,  they  must  be  laid  to  be  the  property  of  the 
corporation,  in  their  corporate  name,  and  not  in  the  names  of  the 
individuals  who  compose  it;    R,  v.  Patrick,  2  East,  P.  C.  1059, 
1  Leach,  253;  and   there  is  a  difference,  upon  this  subject, 
between  an  ancient  corporation  and  a  corporation  newly  erected : 
.  an  ancient  corporation  may  by  use  have  a  special  name  differing 
in  substance  from  that  by  which  they  were  originally  incorpo- 
rated, and  they  may  plead  and  be  impleaded  by  that  name ;  but 
a  corporation  created  within  memory,  must  plead  and  be  implead- 
ed by  the  name  by  which  they  were  incorporated.  Hob.  211.  Noy, 
54.  2  Brouml  292.  Latch,  229.  11  Co.  94.  Dy,  279.  3  Mod,^. 
Cro.  EUz.  351.  2  Bac.  Abr.  Corp.  (C  3).  and  see  10  Co.  87. 
So,  if  a  larceny  be  committed  of  goods  and  chattels  provided 
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for,  or  at  the  expense  of  any  county,  riding,  or  division,  they  may 
be  described  as  belonging  to  the  inhabitants  of  such  county, 
&e.  without  spedfying  the  names  of  any.  7  O,  4,  e,  64,  s.  15. 
Goods  and  chattels  provided  for  the  use  of  the  poor  of  any  parish, 
township,  or  hamlet,  to  be  used  in  the  workhouse,  or  poorhouse, 
or  by  the  master  or  mistress  thereof,  or  the  workmen  or  servunts 
therein,  may  be  described  as  belonging  to  the  overaeers  of  the 
parish,  &c.  for  the  time  being,  without  specifying  their  names. 
7  G.  4,  c.  64,  5.  16.  So,  materials,  tools,  or  implements  for 
making,  altering,  or  repairing  highways  (not  being  turnpike 
roads)  may  be  described  as  belonging  to  the  surveyor  of  the 
highways  of  the  parish,  &c.  for  the  time  being,  without  specify- 
ing their  names.  lb.  Property  under  turnpike  trusts,  materials, 
tools,  or  implements  provided  for  making,  altering,  or  repairing 
turnpike  roads,  may  be  described  as  belonging  to  the  trustees  or 
commissioners  of  such  road,  without  specifying  their  names.  7  G. 
4,  c.  64^  t.  17.  And  property  under  the  commissioners  of  the 
sewers  may  be  described  as  belonging  to  the  commissioners 
of  sewers,  within  whose  view,  cognizance  or  management  it 
shall  be,  without  specifying  their  names.  7  G.  4,  c.  64,  s.  18.  The 
property  of  friendly  societies  may  be  described  as  the  property  of 
the  treasurer  for  the  time  being  in  his  proper  name,  widiout 
further  description.  10  G.  4,  c.  56,  «.  21.  And  clothes,  linen,  or 
other  goods  belonging  to  the  hospital  at  Chelsea,  or  the  Commis- 
sipners  thereof,  may  be  described  as  belonging  to  the  "  Lords  and 
others.  Commissioners  of  the  royal  hospital  for  soldiers  at  Chelsea, 
in  the  county  of  Middlesex."  7  G.  4,  c.  16,  s.  31. 

Feloniottsly] — The  taking  and  carrying  away  must  be  feloni- 
ous, that  is,  done  animo  fitrandi ;  or,  as  the  civil  law  expresses 
it,  btcri  causd.  4  BL  Com.  232.  This  indeed  is  not  very  definite  t 
but  larceny,  as  far  as  respects  the  intent  with  which  it  is  com- 
mitted, (and  the  intent  here  is  a  material  ingredient  in  the  of- 
fence), may  perhaps  correctly  be  defined  thus:  where  a  man 
knowingly  takes  and  carries  away  the  goods  of  another,  without 
any  claim  or  pretence  of  right,  with  intent  wholly  to  deprive  the 
owner  of  them,  and  to  appropriate  or  convert  them  to  his  oVrn 
use.  if  the  sheep  of  A.  stray  into  the  flock  of  B.,  and  B.,  not 
knowing  it,  drive  them  home  along  with  his  own  flock,  and  shear 
them,  tlids  is  no  felony;  but  it  would  be  otherwise  if  he  did  any 
act  for  the  purpose  of  concealing  tliem,  for  that  would  indicate 
his  knowledge  of  their  being  the  sheep  of  another.  1  Hale,  506. 
If,  under  colour  of  arrear  of  rent,  although  none  be  actually  due, 
I  distrain  or  seize  my  tenant's  cattle,  this  may  be  a  trespass,  but 
is  no  felony.  1  Hale,  509.  If  I  take  an  estray,  upon  a  claim  of 
right  to  it  as  lord  of  the  manor,  it  is  no  felony,  however  ground- 
less my  claim  may  be.  lb.  If  a  servant  take  his  master's  horse 
without  his  knowledge,  and  bring  him  horoeagain;  if  a  man  take 
big  neighbour's  plough,  that  is  l^ft  in  a  field,  and  use  it  upon  his 
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own  land,  and  then  return  it :  these  may  be  trespaflses,  but  are 
not  felomefly  1  HaU,  509,   because  the  returning  the  thing  taken 
snffidently  evinces  that  the  party,  when  he  took  it,  had  no  inten- 
tion to  deprive  the  owner  of  it,  or  to  convert  it  to  his  own  use. 
Returning  the  goods,  however,  can  be  considered  merely  as  evi- 
dence- of  the  defendant's  intentions  when  he  took  them ;  for  if  it 
a|ipear  that  he  took  them  originally  with  the  intent  of  depriving 
the  owner  of  them,  and  of  appropriating  them  to  his  own  use,  his 
afterwards  returning  them  will  not  purge  the  offence.   See  1 
Hawk.  c.  34,  s.  2.  1  Hale,  533.   In  72.  v.  PhilUps  Sf  aL,  2  East,  P. 
C.  662,  663,  it  was  proved  that  the  defendants  took  two  horses 
out  of  the  prosecutor's  stable  at  night,  without  his  leave,  and 
having  rode  them  about  30  miles,  left  them  at  an  inn,  desiring 
care  to  be  taken  of  them,  and  saying  that  they  should  return  in 
three  hours ;  the  defendants  were  taken,  on  the  same  day,  at  the 
distance  of  14  miles  from  the  inn,  walking  in  a  direction  from  it : 
the  jury  found  the  defendants  guilty,  but  at  the  same  time  found 
specially  that  the  defendants  meant  merely  to  ride  the  horses  the 
thirty  miles,  and  to  leave  them  there,  without  an  intention  to  re- 
turn for  them  or  otherwise  dispose  of  them;  and  ten  of  the  judges 
held  that  this  was  no  felony,  as  there  was  no  intention  in  the  pri- 
soners to  change  the  property  or  make  it  their  own.    So,  where, 
upon  an  indictment  for  larceny,  it  appeared  that'  the  prisoner  had 
clandestinely  taken  the  goods  alleged  to  have  been  stolen  from  a 
young  woman,  for  the  mere  purpose  of  inducing  her  to  call  for 
them,  that  he  m%ht  have  an  opportunity  of  soliciting  her  to  com- 
mit fornication  with  him,  the  judges  held  this  not  to  be  a  felonious 
taking.  R.  v.  Dickinson,  R,SfIL  420.     So,  where  the  captain  of  a 
ship,  taken  as  a  prize,  secreted  some  of  the  cargo,  and  clandes- 
tinely removed  it  from  the  ship ;  it  being  doubtful  whether  he 
did  so  for  his  own  benefit,  or  for  that  of  his  owners,  he  was  re- 
commended for  a  free  pardon;  but  the  majority  of  the  judges 
were  of  opinion  that  if  the  goods  had  been  secreted  for  his  own 
benefit,  it  would  have  amounted  to  larceny.    R.  v.  Van  Muyen, 
R,8[R,  118.    And  where  a  person  stole  certain  articles,  and  also 
took  a  horse,  not  with  an  intention  to  steal  it,  but  merely  to  get 
off  more  conveniently  with  the  property,  this  was  holden  not  to  be 
a  felonious  stealing  of  the  horse.     R,  v.  Crump,  \  C,  8[  P,  653. 
Where  A«,  at  the  instigation  of  a  police  officer,  concerted  with 
three  persons  to  commit  a  felony,  in  order  that  the  officer  might 
apprehend  them,  and  upon  their  conviction  receive  the  reward, 
which  was  to  be  divided  between  the  officer  and  A.,  and  A.  with 
the  others  did  commit  the  felony,  it  was  holden  by  a  majority  of 
the  judges  that  A.  had  not  the  felonious  intention  necessary  to 
make  him  a  principal,  although  he  acted  from  a  bad  motiv^ 
namely  the  reward,  because  he  was  not  present  to  aid  and  assist, 
but  to  detect,  and  had  no  intention  that  the  felony  should  be  suc- 
cessfril.    R.  V.  Dtmally,  R,  8f  R,  310,    2  Marsh,  571.     There  are 
cases,  however,  which  go  to  establish  that  it  is  not  necessary  that 
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the  takiog  should  be  lucri  eautd,  if  it  be  fraudiilent,  and  with  m.^  . 
tent  wboUy  to  deprive  the  owner  of  the  property.   Thus,  wher«A  % 
a  prisoner,  to  screen  his  accomplice,  who  was  indicted  for  horse  <•* 
stealing,  broke  into  the  prosecutor's  stable,  and  took  away  the 
horse,  which  he  backed  into  a  coal  pit  and  killed,  and  it 
objected  at  the  trial  that  this  was  not  larceny,  because  the 
was  not  with  an  intention  to  copTwt  the  horse  to  the  use  of  the 
taker,  aitimo  fitrandi  et  lucri  causd;  seven  of  the  judges  held 
that  it  was  larceny,  and  six  of  that  majority  were  of  opinion,  tha^ 
to  constitute  larceny,  it  was  not  essential  that  the  taking  should  be 
lucri  causd,  if  it  be  fraudulent,  and  with  intent  wholly  to  deprive 
(he  owner  of  the  property;  but  some. of  this  majority  thought  that 
the  object  of  the  prisoner  might  be  deemed  a  benefit,  and  the 
taking  lucri  causa.   R.  v.  Cabhtge,  JLS^E.  292.     Again,  where 
the  prisoners,  servants  in  husbandry,  opetied  the  granary  of  their 
master  by  means  of  a  false  key,  and  took  thereout  two  bushels 
of  beans  to  give  to  their  master^s  horses,  in  addition  to  tlie  quan- 
tity usually  allowed,  this 'was  holden  larceny  by  a  majority  of  the 
judges;  but  it  was  alleged  by  some  of  the  judges,  that  the  addi- 
tional quantity  of  beans  would  diminish  the  work  of  the  men  who 
had  to  look  after  the  horses,  and  therefore  the  ktcri  coimo,  to  give 
thonselves  ease,  was  an  ingredient  in  the  offence.    R.  v.  Morfii  et 
al  R.  8f  R»  307. 

In  all  cases  of  larceny,  the  questions,  whether  the  defendant 
took  the  goods  knowingly  or  by  mistake — whether  he  took  them 
bondjlde,  under  a  claim  of  right,  or  otherwise — and,  whether  he 
took  them  with  an  intent  to  return  them  to  the  owner,  or  to  de- 
prive the  owner  of  them  altogether,  and  to  appropriate  or  convert 
them  to  his  own  use — or  fraudulently,  and  to  deprivethe  owner 
of  them  altogether — are  questions  entirely  for  the  consideration  of 
the  jury,  to  be  determined  by  them,  upon  a  view  of  the  particu- 
lar facts  of  the  case. 

Take] — There  most  be  a  taking  of  the  goods,  either  actual  or 
constructive,  to  constitute  larceny.  Therefore,  if  a  wife  carry 
away  and  convert  to  her  own  use  the  goods  of  her  husbands  it  is 
no  larceny,  for  husband  and  wife  are  one  person  in  law,  and,  con- 
sequently, there  can  be  no  taking  so  as  to  constitute  larceny. 
1  Hale,  514.  So,  if  a  man  take  his  own  goods,  it  is  no  larceny, 
unless  they  be  in  the  hands  of  a  bailee,  and  the  taking  of  them 
have  the  effect  of  charging  the  biulee.  Where  thirty  bales  of 
nux  vomica,  which  pays  no  duty  upon  exportation,  but  a  large 
duty,  if  intended  for  home  consumption,  deposited  by  A.  with 
B.,  who  gave  the  usual  bond  to  the  custom  house,  were  sent  by 
B.,  under  the  care  of  C,  to  be  shipped  on  board  a  foreign  vessel, 
for  exportation,  and  A ,  by  collusion  with  C,  took  the  nux  vo- 
mica, from  the  bales,  substituted  cinders  for  it,  and  shipped  the 
bales  on  board  the  vessel,  this  was  holden,  by  a  majority  of  the 
judges,  to  be  larceny,  because  the  taking -rendered  B.  chargeable 
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^6'  the  custom  house,  and  liable  to  a  suit  upon  his  bond.    R,  v. 

N-^  P^Wcbuon,  R.8fR,  470.     So,  if  there  be  joint  tenants,  or  tenants 

^  .'  in  common  of  a  personal  chattel,  and  one  of  them  carry  away  and 

^^ifpotM*  of  it,  this  is  no  larceny;  1  H(de,  513;  there  is,  in  fact,  no 

\     talking  fophe  is  already  in  possession:  it  is  merely  the  sulgect  of 

-    an  attion.of  account,  or  bill  in  equity.     But  if  he  were  to  take  it 

out  af  the  possession  of  a  person  in  whose  hands  it  was  for  safe 

custody,  and  the  effect  of  the  taking  would  be  to  charge  the  bailee, 

it  would  be  otherwise;  as,  where  a  member  of  a  benefit  sodety 

entered  the  room  of  the  person  with  whom  a  box  containing  the 

funds  of  the  society  was  deposited,  and  took  and  carried  it  away, 

this  was  holden  to  be  larceny,  the  bailee  being  answerable  to 

the  society  for  the  funds.  R,  v.  Bromley ,  R.  ^  R.  478. 

If  a  man  lose  goods,  and  another  find  them,  and,  not 
.  knowing  the  owner,  convert  them  to  his  own  use,  this  is  no  lar- 
ceny, Z  Inst.  108.  1  Hawlc.  c.33,  s.2,  even  although  he  deny 
the  finding  of  them,  or  secrete  them.  1  Hale,  506.  But  this 
doctrine  must  be  taken  with  great  limitation,  and  can  only  apply 
where  the  finder  hoM  fide  supposes  the  goods  to  have  been  lost, 
and  not  to  a  case  in  which  he  colors  a  felonious  taking  under  that 
pretence.  76.  2  Eastt  P.  C.  664.  It  is  clearly  otherwise,  if  he 
know  the  owner:  and  therefore,  where  a  bureau  was  given  to  a 
carpenter  to  repair,  and  he  found  money  secreted  in  it,  which  he 
kept  and  converted  to  his  own  use,  it  was  holden  to  be  a  larceny. 
Cartwright  v.  Green,  8  Vee,  405.  2  Leach,  952.  So,  if  a  hackney 
coachman  convert  to  his  own  use  a  parcel  left  by  a  passenger  in 
his  coach  by  mistake,  it  is  a  felony,  if  he  know  the  owner,  or  if 
he  took  him  up  or  set  him  down  at  any  particular  place  where 
he  might  have  inquired  for  him.  R.  v.  Wynne,  2  East,  P.  C.  664. 
1  Leach,  413.  R,  v.  Lamb,  2  East,  P.  C.  664.  R.  v.  Sear,  1  Leach, 
415,  n.  And  in  every  case  in  which  there  is  any  mark  upon  the 
property  by  which  the  owner  may  be  traced,  and  the  finder,  in- 
stead of  restoring  the  property,  converts  it  to  his  own  use,  such 
(inversion  witl  amount  to  larceny.  R.  v.  James,  2  Russ,  102. 

We  have  jyst  now  said,  that  the  taking  may  be  actual  or  con- 
structive :  actual,  where  the  goods  have  been  actually  taken  out 
of  the  owner's  possession,  against  his  will  or  without  his  consent, 
and  which  requires  no  further  comment  or  illustration;  con- 
structive, where  the  owner  delivers  the  goods,  but  either  does 
not  thereby  divest  himself  of  the  legal  possession,  or  the  posses- 
sion of  the  goods  has  been  obtained  from  him  by  fraud,  and  in 
pursuance  of  a  previous  intent  to  steal  them.  As  this  subject  of 
constructive  possession  has  given  rise  to  some  very  nice  distinc- 
tions, it  may  be  necessary  to  consider  it  with  some  minuteness ; 
1  shall  therefore  class  the  cases  decided  upon  it,  under  the  fol- 
lowing heads:  1.  Where,  by  the  delivery,  the  owner  of  the 
goods,  passes  not  only  the  possession,  but  the  right  of  property 
also;  2.  Where  the  possession  has  been  obtained  animojurandi; 
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3.  Where  the  poMeaaion  wm  origiDaUy  obtained  hand  fide,  wad 
without  a  felonious  intent;  4.  Where  the  delivery  does  not  sUter 
the  possession  in  law.         \ 

Firgt,  As  to  the  cases  WherCi  by  a  delivery  of  the  goods,  not 
only  the  possession,  but  the  right  of  property  aUo,  passes. — It  is 
clear  that  no  subsequent  conversion  by  the  person  in  when  tlue 
right  of  property  has  thus  vested,  can  be  construed  into  laroeny, 
whatever  the  intent  of  the  party  may  be.  As,  for  instance,  wliere 
goods  are  sold  upon  credit  and  delivered,  no  conversion  oif  them 
by  the  vendee  can  amount  to  larceny.  Where  the  defendant 
bought  a  horse  at  a  fair,  of  the  prosecutor,  to  whom  be  was 
known,  and  having  mounted  the  horse,  said  to  the  prosecutor, 
that  he  would  return  immediately,  and  pay  him,  to  which  the 
prosecutor  answered,  "very  well;"  the  defendant  rode  the  horse 
away,  and  never  returned :  this  was  holden  to  be  no  larceny, 
because  the  property,  as  well  as  the  possession,  was  parted  with. 
R,  V.  Harvey f  1  Leach,  467.  So,  where  the  defendant  bought 
goods,  and  desired  them  to  be  sent  to  him  with  a  bill  and  receipt; 
and  the  shopman  who  brought  them,  left  them,  upon  being  paid 
for  them  by  two  bills,  which,  however,  afterwards  turned  out  to 
be  mere  fabrications ;  the  judges  held  that  this  was  not  hureeny, 
because  the  prosecutor  had  parted  with  the  property,  as  well  m 
the  possession,  upon  receiving  what  was  deemed  at  the  time, 
by  his  servant,  to  be  payment.  R,  v.  Parkes,  2  Leach,  614L 
Where  the  servant  of  a  pawnbroker,  who  had  a  general  authority 
from  his  master  to  act  in  his  business,  delivered  up  a  pledge  to 
the  pawner  upon  receiving  a  parcel,  which  he  supposed  to  con- 
tain diamonds,  and  under  that. belief  parted  with  the  pledge 
entirely,  but  the  parcel  contained  stones  of  no  vatae,  this  was 
holden  to  be  no  larceny.  R,  v.  JacJcton,  R,  Sg  M*  119.  So, 
where  the  defendant  sent  to  a  hatter,  in  the  name  of  one  of  his 
customers,  for  a  hat,  and  it  was  accordingly  delivered  to'th^ 
messenger,  upon  the  credit  of  the  customer:  the  judges  held 
that  this  was  not  larceny,  the  owner  having  parted  with  hia  pror 
perty  in  the  hat  R,  v.  Jdamf,  R.  Sf  R,  225.  So,  where  a  woman 
obtained  from  the  prosecutor,  in  the  name  of  one  of  his  ndghf 
hours,  half  a  guinea's  worth  of  silver,  and  said  that  she  would 
return  presently  with  the  half  guinea,  it  was  holden  not  to  bo 
larceny,  for  the  same  reason.  R,  v.  Coleman,  2  Eatt,  P.  C  672* 
So,  where  the  defendant  sent  a  letter  to  the  prosecutor,  in  the 
name  of  another  person,  requesting  a  loan  of  3/.  for  a  few  days, 
and  obtained  the  money  accordingly :  eleven  of  the  judges  held 
this  to  be  no  felony,  because  it  appeared  that  the  {Hroperty  in  the 
money  was  intended  to  pass  by  the  delivery.  R,  v.  Atkinstn,  2 
East,  P.  C  673.  And  where  the  prosecutor  was  inveigled  by  a  set 
of  sharpers  to  bet  with  them,  and  by  a  preconcerted  trick,  one  of 
them  won  from  him  the  money  in  question,  and  which  he  pMd* 
imagining  it  to  have  been  won  fairly:  the  judges  held,  that  thia 
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wa»  no  larceny,  the  prosecutor  hamg  parted  with  his  property 
in  the  money^  under  an  idea  that  it  had  been  fairly  won.  &,  t. 
NicMoison  etaU  2  Leadh  610. 

Secondly.  Where  the  possession  of  the  goods  has  been  obtained 
ammo  furandi, — Where  a  man  having  the  aanmus  furan^,  (see 
ante,  p.  166)  obtains,  in  pursuance  thereof,  possession  of  the 
goods,  by  some  trick  or  artifice;  this  is  considered  such  a  taking 
(even  although  there  be  a  delivery  in  fact),  as  to  constitute  lar* 
oeny.  Where  the  defendant  oflR^ed  to  give  the  prosecutor  gold  for 
bank  notes,  and,  upon  the  prosecutor's  laying  down  some  bank 
notes  for  the  purpose  of  having  them  changed  for  gold,  the  de- 
fendant took  them  up  and  went  away  with  them,  promiung  to 
return  immediately  with  the  notes,  but  never  in  &ct  returned: 
Woodf  B.,  left  it  to  the  jury  to  say,  whether  the  defendant  had 
the  animus  Jiirandi  at  the  time  he  took  the  notes,  and  said,  that 
if  they  were  of  that  opinion,  the  case  clearly  amounted  to  larceny. 
R.  V.  Oliver,  4  Taunt.  274^  cit.  2  Leach,  1072.  Where  the  de- 
fendant agreed  to  discount  a  bill  for  the  prosecutor,  and  the  bill 
was  given  to  him  for  that  purpose;  he  told  the  prosecutor  that  if 
he  then  sent  a  person  with  faim  to  his  lodgings,  he  would  give 
him  the  amount,  deducting  the  discount  and  commission ;  a  per- 
son was  sent  accordingly,  but  upon  reaching  the  lodgings,  the 
defendant  left  the  messenger  there,  and  went  out  on  pretence  of 
getting  the  money,  but  never  returned :  the  judge  left  it  to  the 
jury  to  say,  whether  the  defendant  obtained  possession  of  the  bill 
wiUi  intent  to  steal  it,  and  whether  the  prosecutor  meant  to  part 
with  his  property  in  the  bill,  before  he  should  have  received  the 
money  for  it;  the  jury,  being  of  opinion  in  the  afiSirmative  on  the 
first  proposition,  and  in  the  negative  on  the  second,  convicted  the 
prisoner,  and  the  judges  afterwards  held  the  conviction  to  be 
right.  R.  V.  Aickles,  2  East,  P.  C.  675,  1  Leach,  294.  Where 
the  defendant  obtained  from  a  silversmith  two  cream  ewers, 
that  a  customer  of  the  silversmith,  with  whom  the  defendant 
said  he  lived,  might  select  which  he  liked  best,  and  abscond- 
ed with  them^  but  the  silversmith  did  not  charge  for  either 
of  the  ewers,  and  did  not  at  the  time  of  the  delivery  intend  to 
charge  for  either  of  them  until  he  had  ascertained  which  would 
be  chosen,  this  was  holden  by  Bayley,  J.,  to  be  larceny,  because 
Che  possession  only,  and  not  the  right  of  property,  had  been 
parted  with.  R.  v.  Davenport,  MS.  1  Jrch.  PeeVs  Acts,  5.  So, 
where  the  defendant  prevailed  upon  a  tradesman  to  take  goods 
to  a  particular  place,  under  pretence  that  the  price  would  then 
be  paid  for  them,  and  afterwards  induced  him  to  leave  the  goods 
in  the  care  of  a  third  person,  from  whom  the  defendant  got  the 
goods  without  paying  the  price ;  the  tradesman  swore  that  he  did 
not  intend  to  part  with  the  goods  until  they  were  paid  for,  and 
the  jury  found  that  the  defendant,  ah  initio,  intended  to  get  the 
goods  without  paying  fiur  them,  this  was  holden  to  be  larceny, 
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R,  V.  Campbell,  R.  8fM.  179.  So,  where  the  defendant  havingr 
bargained  for  goods,  for  which,  by  the  custom  of  trade,  the  mice 
should  have  been  paid  before  they  were  taken  away,  took  mem 
away  without  the  consent  of  the  owner,  and  at  the  time  he  bar- 
gained for  them  did  not  intend  to  pay  for  them,  but  meant  to  get 
them  into  his  own  possession,  and  dispose  of  them  for  bis  own 
benefit ;  this  was  holden  to  be  larceny.  R,  v.  Gilbert,  R,  ^  M. 
185.  And  where  the  defendant  intending,  ab  initio,  to  get  goods 
by  fraud,  had  them  put  into  his  cart  upon  the  express  condition 
that  they  should  be  paid  for  before  they  were  taken  out  of  the 
cart,  and  then  took  them  out  of  the  cart  without  paying  for  them, 
and  converted  them,  this  was  holden  to  be  larceny.  JL  v.  Pratt,  R. 
4*  M,  250.  So,  obtaining  money  or  goods  by  the  practice  of  ring- 
dropping,  {sis  it  is  termed),  has  beeti  holden  to  be  hu'ceny.  Thus, 
where  the  defendant,  in  the  presence  of  the  prosecutor,  picked  up  a 
purse  in  the  street,  containing  a  receipt  for  1472.  for  a  **  rich  bril- 
liant  diamond  ring,**  and  also  the  ring  itself;  it  was  then  pro- 
posed, that  the  ring  should  be  given  to  the  prosecutor,  upon  his 
depositing  his  watch  and  some  money,  as  a  security  that  he  would 
return  the  ring  as  soon  as  his  proportion  of  the  value  of  it  should 
be  paid  to  him  by  the  defendant;  the  prosecutor  accordingly  de- 
posited his  watch  and  money,  which  were  taken  away  by  some 
of  the  defendant's  confederates ;  but  the  ring  turned  out  to  be  of 
the  value  of  1  Og.  only,  and  the  watch  and  money  were  never  re- 
turned ;  it  was  left  to  the  jury  to  say,  whether  this  was  not  an 
artful  and  preconcerted  scheme  to  get  possession  of  the  prosecut- 
or's watch  and  money ;  and  the  jury  being  of  that  opinion,  con- 
victed the  defendant  R.  v.  Patch,  1  ZeocA,  238.  In  R.\. Moore, 
1  Leach,  314,  2  East,  P.  C,  679,  the  defendant  being  convicted 
of  larceny,  under  the  same  circumstances,  and  the  case  being  re- 
served for  the  opinion  of  the  judges,  nine  of  them  were  of  opin- 
ion, that  this  practice  of  ring-dropping  amounted  to  larceny;  and 
they  distinguished  it  from  the  case  of  a  loan ;  for  here,  although 
the  possession  was  parted  with,  the  property  in  the  goods  was  not. 
See  R.  v.  IVataon,  2  Leach,  640.  iEast,  P.  C.  680,  S.  P.  by  all  the 
judges.  Where  the  defendants  decoyed  the  prosecutor  into  a 
public  house,  and  then  introduced  the  play  of  cutting;  and  one  of 
them  prevailed  upon  the  prosecutor,  who  did  not  play  on  his  own 
account,  to  cut  the  cards  for  him;  and  then,  under  pretence  that 
the  prosecutor  had  cut  the  cards  for  himself,  and  lost,  another  of 
them  swept  his  money  off  the  table,  and  went  away  with  it,  it  was 
considered  to  be  a  case  in  which  it  should  be  left  to  the  jury  to 
determine,  qub  animo  the  money  was  obtained ;  and  which  would 
be  felony,  should  they  find,  that  the  money  was  obtained  upon  a 
preconcerted  plan  to  steal  it.  R,  v.  Homer,  1  Leach,  270,  Cold. 
295.  So,  where  the  prosecutor  was  induced,  by  a  preconcerted 
plan,  to  deposit  his  money  with  one  of  the  defendants,  as  a  depo- 
sit upon  a  pretended  bet,  and  the  stakeholder  afterwards,  upon 
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pretence  that  one  of  his  confederates  had  won  the  wager,  handed 
the  money  over  to  him ;  and  it  was  left  to  the  jury  to  say,  whether, 
at  the  time  the  money  was  taken,  there  was  not  a  plan  that  it  should 
be  kept,  under  the  false  colour  of  winning  the  bet,  and  the  jury  found 
that  there  was :  this  was  held  to  be  larceny ;  because,  at  the  time  the 
defendants  obtained  the  money  from  the  prosecutor,  he  parted  with 
the  possession  only,  and  the  property  was  to  pass  eventually,  only 
if  the  other  party  really  won  the  wager.  R,  s.Rohson  et  aL  R,Sf  H. 
413.    Where  a  hosier,  by  the  desire  of  the  defendant,  took  a  parcel 
of  silk  stockings  to  his  lodgings,  out  of  which  the  defendant  chose 
six  pair,  which  were  laid  on  the  back  of  a  chair ;  the  defendant 
then  sent  the  prosecutor  back  to  his  shop  for  some  articles,  and 
while  he  was  absent,  he  absconded  with  the  stockings:  the  judges 
held,  that  this  amounted  to  larceny,  the  defendant  having  clearly 
obtained  possession  of  the  goods  ammofurandL  R,  v.  Sharplets  et 
oL  1  Leach,  93,  2  East,  P.  C,  675.     Where  the  defendant  hired 
a  horse  from  the  prosecutor,  on  pretence  of  taking  a  journey,  and 
it  turned  out,  tha^  instead  of  going  the  journey,  he  sold  the  horse 
in  Smithfield  market,  on  the  same  day :  it  was  left  to  the  jury  to 
consider,  whether  he  hired  the  horse  for  the  purpose  of  steahng 
it,  or  whether  he  hired  it  really  for  the  purpose  of  taking  the 
journey,  and  afterwards  changed  his  intention;  and  the  jury,  be- 
ing of  the  former  opinion,  found  him  guilty:  seven  of  the  judges 
were  afterwards  clearly  of  opinion,  that  the  offence  was  felony. 
ILY.Pear,  1  Leach,  212,    2  East,  P.  C.  6S5.     And  the  same, 
where  the  defendant  hired  the  horse  in  the  name  of  another  per- 
son.    R.  V.  Charlewood,  1  Leach,  409,   2  East,  P.  C.  689.      So, 
where  the  defendant  hired  a  post  chaise,  with  intent  to  convert 
it  to  his  own  use,  and  never  returned  it;  upon  being  indicted  for 
it,  twelve  months  afterwards,  as  for  a  larceny,  it  was  holden  clear- 
ly to  amount  to  that  offence,  although  the  chaise  was  not  hired  for 
any  definite  time.  R,  v.  Semple,  1  Leach,  420.     If  a  man,  animo 
fiarandi,  sue  out  a  replevin,  and  by  that  means  obtain  the  pos- 
session of  another  man's  horse,  and  ride  away  with  it;  or  if  by  a 
fraudulent  ejectment  he  get  possession  of  another's  house,  and 
carry  away  the  goods  out  of  it,  he  is  guilty  of  larceny.    1  Hale, 
507.  1  Hawk,  c,  33,  «•  12.  3  Inst,  108.  and  see  R.  v.  Farr  et  al, 
KeLiS.  2  Leach,  1064,  n.  Where  the  defendant,  animo  fitrandi, 
obtained  goods  from  the  servant  of  a  carrier,  by  falsely  pretend- 
ing to  be  the  person  to  whom  the  goods  were  directed,  it  was 
holden  to  be  larceny;  because  the  servant  had  no  authority  to 
part  with  the  goods  but  to  the  right  person.  R.  v.  Longstruth,  R. 
4*  3f.  137.    Where  the  defendant,  by  artifice,  obtained  possession 
of  a  request  note  at  the  India  House,  by  means  of  which  he  ob- 
tained a  permit  for  a  chest  of  tea  belonging  to  the  prosecutor,  (to 
whom  he  was  a  perfect  stranger),  and  the  chest  of  tea  was  there- 
upon delivered  to  him:  the  judges  held  this  to  be  larceny,  not- 
withstanding the  possession  had  been  obtained  by  means  of  a 
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regular  request  note  and  permit  Jt.  ▼.  i&ncA,  /Z.  ^  JR.  163. 
A  hosier  in  the  Haymarket,  having  sent  his  apprentice  with  a 
parcel  of  stockings  to  Cheapaide,  the  defendant  met  him  on  Lud* 
gate  Hill,  and  asked  him  where  he  was  going;  the  apprentice  an- 
swered, to  Mr.  Heath's;  the  defendant  replied,  that  he  was  /die 
person,  dedred  the  boy  to  give  him  the  parcel,  and  gave  him  a 
small  parcel  in  return,  to  take  home  to  his  master;  the  boy 
accordingly  gave  him  the  parcel,  but  the  parcel  he  took  from  him 
for  his  master  contained  nothing  but  old  n^,  of  no  ^alue :  die 
judges  held  this  to  be  larceny.  R,  y.  WWcinSf  1  Leach,  520,  2  East, 
P.  C.  673.  It  must  be  owned,  that  these  two  last  cases  so  nearly 
resemble  a  few  of  the  latter  cases  collected  under  the  last  head, 
that  the  reader  will  probably  feel  some  difficulty  in  distinguishing 
them  upon  principle.  They  may  be  considered  as  very  nearly 
approadiing  the  boundary  which  separates  the  one  class  of  cases 
firom  the  other.  In  such  cases,  it  is  safer  and  more  prudent  to  in- 
dict the  defendant  for  obtaining  goods,  &c.,  by  false  pretences ; 
the  punishment  is  nearly  the  same  as  for  simple  larceny ;  and  If^ 
upon  an  indictment  for  obtaining  goods,  8k.,  by  false  pretences, 
it  be  proved  that  the  defendant  obtained  the  goods,  &c.,  under 
circumstances  which  in  law  amount  to  larceny,  he  will  not,  upon 
that  ground,  be  entitled  to  his  acqmttal.  7  <$•  8  G.  4,  c.  29,  s.  58. 

Thirdly,  As  to  the  case  where  the  possession  of  the  goods  kas 
been  obtained  bond  fide,  without  any  fraudulent  intention  in  the 
first  instance.  Where  goods  are  delivered  to  a  man  upon  trust,  or 
taken  by  him  with  the  owner's  consent,  he  is  not  guilty  of  larceny 
by  converting  them  to  his  own  use.  Even  if  the  goods  of  a  hus- 
band be  taken  with  the  consent  or  privity  of  the  wife,  it  is  not  lar- 
ceny. R,  V.  Harriton,  1  Leaeh,  47.  However,  it  is  said,  that  if  a 
woman  steal  the  goods  of  her  husband,  and  give  them  to  her 
avowterer,  who,  knowing  it,  carries  them  away,  the  avowterer  is 
guilty  of  felony;  I^t,  c.  104;  and  where  a  stranger  took  the 
goods  oi  the  husband,  jotnf/y  with  the  wife,  this  was  holden  to  be 
larceny.  R,  v.  Tolfree,  R,  SfM,  243.  Where  the  defendant  saved 
some  of  the  prosecutor's  goods  from  a  fire  which  happened  in  his 
house,  and  took  them  home  to  her  own  lodgings ;  but  the  next 
morning  she  concealed  them,  and  denied  havii^  them  in  her  pos- 
aession:  the  jury,  finding  that  she  took  them  originally  merely 
from  a  desire  (^  saving  them  for,  and  returning  them  to,  the  pro- 
secutor, and  that  she  had  no  evil  intention  until  afterwards,  the 
judges  held,  that  it  was  a  mere  breach  of  trust,  and  not  a  felony. 
R,  V.  Leigh,  2  Batt,  P.  C.  694.  So,  where  a  letter,  directed  to  J. 
M.,  St  Mai^in's  Lane,  Birmingham,  inclosing  a  bill  of  exchange 
drawn  in  favour  of  J.  M.,  was  delivered  to  the  defendant,  whose 
name  was  J.  M.,  and  who  resided  near  St.  Martin's  Lane,  Bir- 
mingham; but,  in  truth,  the  letter  was  intended  for  a  person  of  the 
name  of  J.  M.,  who  resided  in  New  Hall  Street ;  and  the  pri- 
soner, who,  from  the  contents  of  the  letter,  must  have  known  that 
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It  was  Bot  intended  for  him,  appHed  the  bill  of  exchange  to  his 
Ofwn  use ;  the  judges  held,  that  it  vras  no  larceny,  becaase,  at  the 
time  when  the  letter  was  delivered  to  him,  the  defendant  had 
not  the  anmcuB  farandu  B*y.  Mudetow,  JR.  4'3#.  160.  If  A.  lend 
B.  a  horse*  and  he  ride  away  with  him,  or  if  I  send  goods  by  a 
earner,  and  he  carty  them  away;  or  if  any  other  bailee  convert 
the  goods  baBed  to  his  own  use,  it  is  not  larceny;  because  the 
original  taking  was  bond  fde^  and  without  fhiud.  1  Hale,  504. 
1  Hnwh,  e.  33y  «.  2.  So,  if  A.  bond  fide  hire  a  hone  for  a  parti- 
cular purpose,  and,  after  that  purpose  is  accomplished,  sell  the 
horse,  it  is  no  larceny;  for,  unless  he  had  an  original  fdonious 
intention,  the  subsequent  withholding  or  disposing  of  the  horse 
does  not  constitute  a  new  felonious  taking.  R.  v.  Btmke,  IL$^R, 
441,  oeerrvUng  R,  v.  Ttumard,  2  Etut,  P.  C.  687.  But  this  rule 
can  only  obtain  in  cases  in  which  the  possession  is  obtained  hend 
fide  in  the  first  iostance;  for  if  A.  obtain  goods  wdmefiirtmdi,  or 
receive  them,  harbouring,  at  the  time,  an  intention  wrongfully  to 
convert  them  to  his  own  use,  it  is  larceny.  Thus,  where  the  de- 
fendant was  emj^oyed  to  drive  s\ieep  to  a  fair,  but  instead  of 
driving  them  to  the  fair,  he  drove  them  a  contrary  direction,  and 
sold  ten  of  them  on  the  morning  he  received  them;  and  the  Jury 
vrere  of  opinion,  that,  at  the  time  he  received  them,  he  intended 
to  convert  than  to  his  own  use:  this  was  holdofi  to  be  larceny.  R, 
V.  Stochf  R,8f^M.%1,  The  rule  also  applies  oidy  white  the  contract 
of  bailment  continaes ;  for  if  that  be  determined,  and  the  cenvev- 
ilMt  take  place  afterwards,  it  will  amount  to  larceny.  As,  for 
instance,  if  a  carrier  take  goods  to  the  place  appointed,  and  af- 
terwards take  them  away  and  convert  them,  it  vrill  amount  to 
larceny.  3  Jnst.  107.  So,  the  contract  may  be  determined  before 
its  regular  completion,  by  the  tortious  act  of  the  bailee.  Thus,  if 
a  carrier  open  a  bale  or  pack  of  goods,  or  pierce  a  vessel  of  wine, 
and  take  away  part  thereof  he  is  guilty  of  larceny,  3  Inei.  107. 
1  Hole,  105,  for,  by  this  tortious  act,  the  contract  of  bailment  is 
determined.  Id.  and  tee  KeL  82, 83.  Where  forty  bags  of  wheat 
irere  sent,  for  safe  custody,  to  a  warehouseman,  who  emptied 
ievend  of  the  sacks,  sold  the  wheat,  and  substituted  other  wheat 
of  inferior  quality,  the  judges  were  unanimously  of  opinion,  that 
the  taking  the  whole  of  the  wheat  out  of  one  sack  was  as  much  a 
lifceny  as  the  taking  of  a  part  merely.  R.  v.  Brassier,  R,  4*  R' 
dS7.  Where  a  captain,  in  whose  ship  several  casks  of  butter 
were  stowed,  the  principal  number  being  in  the  hold  battened  down, 
but  some  were  on  deck,  being  driven  into  port  by  stress  of 
weather,  sold,  as  his  own,  some  of  the  casks  which  were  on  deck, 
andy  upon  arriving  at  his  destination,  told  the  con^gnee  that  the 
casks  had  been  thrown  overboard,  the  judges  held  this  to  be  no 
larceny ;  but  it  seemed  to  be  admitted,  that  if  the  defendant  had 
broken  bulk,  by  taking  the  casks  from  the  holdj  it  would  have 
been  otherwise.  R.  v.  Madox,  R»  4*  R*  92. 
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larceny.  An,  fbr  iiutance,  if  a  gueat  rob  his  inn  or  tevem  of  s 
piece  of  plate,  it  is  larceny;  in  he  hath  not  the  possesaloii  de- 
livered to  him,  but  merely  the  oft.  1  Haie,  506.  1  Hamk,  c.  88, 
«.6. 

It  may  be  necessary  to  add,  that  although  the  takiag  nmat  i« 
strictness  be  utvUo  domino  ;  yet,  where  a  servant,  being  solieifeed 
to  become  an  accomplice  in  robbing  his  master's  house,  informed 
his  master  of  it;  and  the  master  thereupon  told  hia  to  carry  tua 
the  affai^,  consented  to  his  openiqg  the  door  leading  to  the  |»se> 
mises,  abd  to  his  being  with  the  robbers  during  the  robbery,  and 
also  marked  his  property,  and  laid  it  in  a  place  where  the  rob* 
bers  were  expected  to  come ;  it  was  holden,  that  this  condvet  fkf 
the  master  was  no  defence  to  an  indictment  agdnst  the  robbers. 
R.  T.  Egghaon,  2B,^P,  508,  2  Leach,  913. 

Where  a  larceny  is  committed  in  one  county,  and  the  thief,  «t 
any  distance  of  time,  R,  t.  Parkin,  R.SfM.  45,  carries  the  goods 
into  another  county;  in  contemplation  of  law,  he  is  guilty  of,  not 
only  a  carrying  away,  but  also  of  a  taking,  in  every  county 
through  or  into  whidi  the  goods  have  been  carried  by  hina. 
1  Hale,  507.  1  Hawk.  e.  33,  «.  52.  3  Inst.  1 13.  So,  if  a  larceny 
be  committed  in  one  part  of  the  united  kingdom,  and  the  goods 
be  carried  into  another  part  of  the  united  kingdom,  the  offendor 
may  be  indicted'in  that  part  of  the  united  kingdom  into  which  the 
goods  are  carried.  So,  if  a  larceny  be  committed  within  500  yards 
of  the  boundary  of  two  counties,  the  defendant  may  be  iniUcted 
in  either  county.  And  if  committed  upon  any  person,  or  with 
reipect  to  any  property  in  or  upon  any  coach,  &&,  or  vessel  dur-> 
ing  the  progress  of  a  journey  or  vo]rage,  the  defendant  may  be 
indicted  in  any  county,  in  which,  or  by  the  boundary  of  which, 
the  coach,  &c.  or  vessel,  may  pass  during  the  progress  of  the  jour* 
ney  or  voyage.    Jnte,  p.  20,  21. 

Carry  away'] — There  must  not  only  be  a  taking,  but  also  a 
carrying  away,  in  order  to  constitute  larceny.  A  bare  removal, 
however,  from  the  place  in  which  the  tluef  found  the  goods, 
though  he  does  not  make  off  with  them,  is  a  sufBdent  asporta- 
tion or  carrying  away.  4  BL  Com.  281.  As,  for  instance,  if  a  man 
be  leading  another's  horse  out  of  a  close,  and  be  apprehended  in 
the  feet ;  or  if  a  guest,  stealing  goods  out  of  an  inn,  have  remov- 
ed them  from  his  chamber  down  stairs ;  3  Inst  108, 109;  or  if  a 
thief,  intending  to  steal  plate,  take  it  out  of  a  chest  in  which  it 
was,  and  lay  it  down  upon  the  floor,  but  be  surprised  before  he 
can  make  his  escape  with  it;  R.  v.  Sm^on,  KeL  31.  1  Hawk.  c. 
33,  s.  25 ;  or  if,  intending  to  steal  a  ask  of  wine,  he  remove  it 
from  the  head  to  the  tail. of  the  waggon  in  which  it  is  placed,  and 
be  detected  before  he  can  effect  his  purpose  of  carrying  It  off. 
R»  V.  fValsh,  R.  Sf  M.  14.  And  where  the  defendant  drew  a  bode 
from  the  inside  pocket  of  the  prosecutor's  coat,  about  an  inch 
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aboTe  the  top  of  the  pocket;  but,  whilst  the  book  was  sdH  about 
the  person  of  the  prosecutor,  the  prosecutor  suddenly  put  up  his 
hand,  upon  which  the  defendant  let  the  book  drop,  and  it  fell 
into  the  prosecutor's  pocket :  this  was  considered  a  sufficient  as- 
poitaiion  to  constitute  larceny.  R,  ▼.  Tltompwn,  R.  S^  M,7S,  But 
where  the  defendant  merely  set  a  package  on  end,  in  the  place 
where  it  lay,  for  itie  purpose  of  cutting  open  the  side  of  it,  to  get 
out  the  contents,  and  was  detected  before  he  had  accomplished 
hU  purpose;  the  judges  held  that  this  was  not  sufficient.  A.  v. 
Cherry,  2  Bast,  P.  C.  556.  So,  where  the  thief  was  not  able  to 
carry  •ff  the  goods  on  account  of  their  being  attached  by  a  string 
to  the  counter;  Anon.  2  East,  P.  C.  556;  or  to  carry  off  a  purse, 
<Mi  aecount  of  some  keys  attached  to  the  strings  of  it  getting  en- 
tn^ed  in  the  owner's  pocket:  JLt.  WUktnacm,  1  Hale,  508: 
die  oowt  in  these  cases  held,  that  there  was  not  a  sufficient  car- 
rym^  away,  to  constitute  larceny ;  to  render  the  asportation  in 
such  cases  complete,  there  must  be  a  severance.  2  Ruu,  96. 


IntUetment  far  Larceny,  by  Clerks  or  Servants. 

ComsmencemeHi  as  ante,  p.  156] — ^In  the  courily  aforesaid,  was 

derk  (*'  clerk  or  servant ")  to  Jf.  N.,  and  that  the  said  J.  S.  after* 

wards,  and  whilst  he  was  such  clerk  to  the  said  J.  N.  as  afore> 

said,   on  the  day  and  year  aforesud,  at  the  parish  aforesaid, 

in  the  county  aforesaid,  ten  pieces  of  the  current  gold  coin  of 

the  realm,  called  sovereigns,  of  the  value  of  ten  pounds;  ten 

yards  of  linen  cloth,  of  the  value  often  shillings;  and  one  bill  of 

cxclauEige  for  the  payment  of  ten  pounds,  and  of  the  value  of  ten 

pounds ;  ("  any  chattel,  money,  or  valuable  security,"  see  ante,  p. 

160,)  of  and  belonging  to  the  said  J.  N.  his  master,  then  and  there 

being  found,  [or  "in  the  possession  and  power  ("possession  or 

power'*)  of  the  said  J.  N.  his  master,  then  and  there  being,"]  then 

and  there  feloniously  did  steal,  take,  and  carry  away;  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Tou  may  add  a  count  for  larceny  at  common  law;  and  if  it  ap- 
pear that  the  money,  ^c.  was  received  by  the  clerk,  ^c.  by  virtue 
of  his  employment^  on  account  of  his  master,  and  was  not  received 
into  the  possession  of  the  master,  or  otherwise  than  by  the  actual 
possession  of  the  derk,  S^c,  so  as  to  be  doubtful  whether  the  of- 
fence stricHy  amounts  to  larceny,  add  a  count  for  embezzlements 
post. 

Felony,  transportation  for  not  more  than  fourteen,  nor  less 
than  seven  years,  or  imprisonment  {with  or  without  hard  labour, 
and  with  or  without  solitary  confinement ^  for  the  whole  or  any  part 
of  the  imprisonment,  7  4"  8  ^*  4,  c.  29,  s.  4,)  for  not  more  than  three 
years  ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
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Fourthly.  As  to  cases  where,  although  there  is  a  delivery  of 
the  goods  by  the  owner,  yet  the  possession  in  law  remains  iis 
him.     If  a  servant,  who  has  merely  the  care  and  oversight  of  the 
goods  of  his  master,  as  the  butler  of  plate,  the  shepherd  of  sheep, 
and  the  like,  embezxle  them,  this  is  a  larceny  at  common  law  ; 

1  Haki  506 ;  because  the  goods,  at  the  time  they  are  taken,  are- 
deemed  in  law  to  be  in  the  possession  of  the  master,  the  posses- 
sion of  the  servant,  in  such  a  case,  being  the  possession  of  the 
master.  Where  the  defendant,  who  was  carter  to  the  prosecutor, 
went  away  with  and  disposed  of  his  master's  cart,  it  was  h<riden 
to  be  felony.  JL  v.  iZobtiwoii,  2  Em^  P.  C.  565.  Where  the  de- 
fendant, a  porter  to  the  prosecutor,  was  sent  by  his  master  to  de- 
liver goods  to  a  customer,  and  instead  of  doing  so,  sold  them,  the 
judges  held  this  to  be  fek>ny.  R.  v.  Bast,  2  Eatt,  P.  C.  566. 
The  defendant,  foreman  and  shopkeeper  to  the  prosecutor,  not 
residing  in  the  house  with  him,  but  merely  attending  there  in  the 
day  time,  received  from  his  master  a  bill  of  exchange,  with  direc- 
tions to  send  it  inclosed  in  a  letter  to  J.  S.  in  London ;  the  de- 
fendant absconded  with  the  bill :  and  the  judges  held  this  to  be 
felony.  R,  v.  Paradicey  2  Eatt,  P.  C,  565.  So,  if  money  be  giT« 
en  by  a  master  to  his  servant,  to  carry  to  another,  and  the  servant 
apply  it  to  his  own  use,  it  is  larceny.  A.  v.  Lavender^  2  Russ* 
201.  So,  if  a  man,  having  purchased  com  on  board  a  vessel, 
send  his  clerk  or  lighterman  with  a  barge,  for  the  purpose  of  land- 
ing it,  and  the  clerk  or  lighterman  embezale  a  part  of  it,  this  is 
larceny.  A.  v.  Abrahat,  2  Leaeh,  824.  R,  v.  Spear,  2  Leach,  825, 

2  East,  P.  C  568.  So,  where  the  servant  of  a  master  carman, 
employed  to  cart  goods,  by  collusion  with  others,  suffered  the 
goods,  with  the  cart,  to  be  taken  away,  it  was  holden  to  be  lar- 
ceny in  the  servant;  and  to  be  immaterial  whether  the  property- 
were  laid  in  the  bailee  or  the  original  owner.  R,  v.  Harding,  R, 
8f  R,  125.  So,  where  a  servant  got  ten  guineas  from  her  master, 
in  order  to  get  silver  for  them,  and,insteadof  doing  so,  ran  away 
with  the  guineas,  it  was  holden  to  be  larceny.  R.  v.  Atkinson,  1 
Leach,  302.  Even  where  a  confidential  clerk  to  a  merchant, 
who  had  authority  to  get  his  master's  bills  discounted,  and  had 
the  general  management  of  his  cash  concerns,  took  a  bill  of  ex- 
change, unindorsed,  got  it  discounted,  and  absconded  with  the 
produce  of  it,  it  was  holden  to  be  felony.  R,  v.  Chipchase,  2 Leach, 
699.  and  see  R,  v.  Murray,  1  Leach,  344.  Where  the  defendant, 
a  clerk  and  cashier  in  a  banking  house,  made  false  entries  in  the 
books,  to  the  credit  of  a  customer,  then  obtained  the  customer's 
cheque  for  the  sum  thus  falsely  placed  to  his  credit,  and  paid  the 
amount  of  thescheque  to  himself,  by  certain  bank  notes,  entering 
the  payment  in  the  book,  as  being  made  to  *'  a  man:"  this  was 
holden  by  the  judges  to  be  a  larceny  of  the  bank  notes.  R,  v. 
Hammon,  A.  4*  72.  221,  2  Leach,  1083,  4  Taunt  304.  So,  if  a 
sheriff's  officer  clandestinely  sell,  for  his  own  use,  part  of  the 
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gooiis  which  he  haa  seiied  under  AJL/a.^  he  is  guilty  of  larceny, 
Uecause  he  has  die  custody  of  the  goods  merely,  like  a  servant, 
and  has  not  the  legal  possession.  R.  v.  EaataUt  2  Ru$s*  197.    Bnt 
where  goods,  of  which  the  master  has  never  been  in  possession, 
are  delivered  to  the  servant  for  the  master's  use,  and  the  servant, 
instead  of  delivering  them  to  his  master,  by  depositing  them  in 
his  house,  or  the  like,  converts  them  to  his  own  use,  this  is  hold- 
e&  to  be  no  larceny  at  common  law.  2  Eastf  P,  C.  568.     There- 
fore, if  a  shopman  receive  money  from  a  customer  of  his  master, 
and,  instead  of  putting  it  into  the  till,  secrete  it ;   R,  v.  Bullf  2 
Iteadk,  841,  cit.;  or,  if  a  banker's  clerk  receive  money  at  the 
counter,  and,  instead  of  putting  it  into  the  proper  drawer,  purloin 
it,  R,  v^Bmcekf,  2  Leach,  835,  or  receive  a  bond  for  the  purpose 
of  being  deposited  in  the  bank,  and,  instead  of  depositing  it,  con- 
vert it  to  his  own  use :  R.  v.  Waite,    1  Leach,  28,  2  East,  P.  C. 
470 :  in  these  cases,  it  has  been  holden,  that  the  clerk  or  shop- 
nuin  is  not  guilty  of  larceny.     So,  where  a  servant  wag  sent  by 
bis  master  to  get  silver  for  a  5^  note,  which  he  did,  and  abscond- 
ed with  the  silver,  it  was  holden  no  larceny,  because  the  silver  had 
never,  been  in  the  possession  of  his  master,  except  by  the  hands 
ef  the  servant  R.  v.  Sullens,  R.  Sf  M.  129.    And  where  the  pro- 
secutor having  employed  the  defendant  to  purchase  exchequer  bills 
for  him,  gave  him  a  cheque  upon  his  bankers  for  the  amount,  and 
the  defendant  received  the  amount  of  the  cheque  in  bank  notes, 
and  absconded,  it  was  holdennot  to  amount  to  a  larceny  of  the 
notes,  because  the  prosecutor  never  had  possession  of  them  except 
by  the  hands  of  the  defendant.  R,  v.  WaUh,  R,SfR,2\S.    There 
is  a  distinction  between  servants  and  bailees,  which  it  may  be  ne- 
cessary to  mention  in  this  place :  if,  for  instance,  a  weaver  or  silk 
throwster,  deliver  yam  or  silk  to  be  wrought  by  his  journeymen 
in  his  house,  and  they  carry  it  away  and  convert  it  to  their  own 
use,  this  is  larceny:  but  if  to  be  wrought  out  of  the  house,  it  is 
not;,  for  the  journeymen  in  that  case  are  considered  bailees,  not 
-servants.  See  2  East,  P.  C.  682,  683.  ' 

If  the  owner  of  goods  deliver  them  to  another,  but  be  present 
all  the  time  they  are  in  the  other's  possession,  and  there  be  no 
intention  upon  the  part  of  the  owner  to  relinquish  his  dominion 
over  them  by  such  delivery,  the  owner  still  retains  the  possession 
in  law,  notwithstanding  this  delivery;  and  if  the  person  to  whom 
he  has  so  delivered  them,  make  away  with  them  and  convert 
Uteni  to  his  own  use,  he  will  be  guilty  of  larceny.  2  East,  P,  C, 
683,  684.  1  Hawk.  c.  33,  s.  2.  As,  for  instance,  if  the  owner 
give' the  goods  to  a  man  to  carry,  and  accompany  him  at  the  same 
time — if  the  man  run  away  with  the  gfoods,  he  is  clearly  guilty 
of  larceny. 

8<v  if  a  man  have  a  bare  use  of  the  goods  of  another,  this  does 
not  divest  the  owner  of  the  possession  in  law ;  and  if  the  person^ 
who  thus  hath  the  use  of  them,  fraudulently  convert  them,  it  is 

i3 
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at  the  death  wound  was  given  before  the  theft,  it  was  sufflcienty 
and  the  defendsnt  was  conTicted ;  the  judges  afterwards  were  una- 
nimOBS,  that  Ae  conviction  was  right   R.  v.  C/ay,  R,  S^  R.  387. 

S.  That  he  killed  the  sheep  with  the  intent  stated  in  the  indict- 
ment. The  best  proof  of  this  b,  that  the  part  of  the  carcase  men- 
tioned was  actually  stolen.  But  if  the  defendant  were  caught  in 
the  fiict,  that  is,  after  killing  the  sheep,  but  before  he  had  actu- 
ally cut  them  up,  then  it  is  for  the  jury  to  say,  upon  a  consider- 
ation of  the  £iets  of  the  case,  whether  he  did  not  intend  to  steal 
the  carcase.  Upon  an  indictment  for  killing  three  sheep,  with  in- 
tent to  steal  the  whole  of  the  carcases,  the  jury  found  that  the  de- 
fendant intended  to  steal  a  part  of  the  carcases  only,  but  the 
judges  were  of  opinion,  that  the  evidence  was  su£3cient  to  sustain 
the  indictment,  as  the  statute  meant  to  make  it  immaterial,  whe- 
ther the  intent  was  to  steal  the  whole,  or  a  part  only  of  the  car- 
case. JS.T.  Wmam»,R.^M.  107. 

In  this,  as  in  the  last  case,  the  evidence  must  correspond  with 
the  description  of  the  animal  in  the  indictment     See  supra. 


Indictment  far  steading  a  Record,  SfC. 

Commencemait  as  ante,  p.  156] — a  certain  judgment-roll  of 
the  court  of  our  lord  the  King,  before  the  Kii^  himself,  ("  any 
record,  writ,  return,  p€inel,  process,  interrogatory,  deposition,  qffi- 
davit,  rule,  order,  or  warrant  of  attorney,  or  any  original  doewneut 
whatsoever,  of  or  belonging  to  any  court  of  record,  or  relati$tg  to 
any  matter  civil  or  criminal,  begun,  depending,  or  terminated  in 
any  such  court,  or  any  bill,  answer,  interrogatory,  deposition,  qfi- 
davit,  order,  or  decree,  or  any  original  docvment  whatsoever,  of  or 
belonging  to  any  court  of  equity,  or  relating  to  any  cause  or  mat- 
ter begun,  depending,  or  terminated  in  any  such  court,")  then  and 
there  being  found,  then  and  there  unlawfully  did  steal,  take,  and 
carry  away ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  It  is  not  necessary  to  allege,  that  the  record,  Sfc^,  is 
the  property  of  any  person,  or  is  of  any  value,  1 8(%G.A,c,  29, 
«.  21. 

Misdemeanor,  transportation  for  seven  years;  or  imprisonment 
(with  or  without  hard  labour,  and  with  or  without  solitary  eot^Sne- 
ment  for  the  whole  or  any  part  of  the  imprisonment,  7^S  G.  A, 
€.  29,  s. 4),  orfine,  or  both,  7^SG,4,c.  29,  «.  21.  See  ante,  p, 
157. 

Evidence, 

Prove  a  larceny  of  the  record,  &c  described  in  the  indictment, 
as  directed  ante,  p.  157 — 179.  It  is  an  indictable  ofifence  at 
common  law,  to  steal  the  parchment  upon  which  a  reoMrd,  not 
concermng  the  realty,  is  written.  R,  v.  Walker,  R^^M,  155. 
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In^ctmmUfor  taking  a  Record,  ^,  from  it»  Place  of  Deposit, 

Comomencement  as  ante,  p,  156]-*a  oertHn  jiidgneiit  nil  of  the 
eomst  of  our  said  lord  the  King  before  the  King  hinself,  (see  the 
last  precedent),  from  its  place  of  deposit  for  the  time  being,  to 
wit,  firom  the  treasury  of  the  said  court,  [or,  **  from  one  J.  N.,  the 
snd  J.  N.  then  and  there  having  the  lawfhl  custody  of  the  same,"] 
unlawfiilly  and  for  a  fraudulent  purpose,  did  take;  against  the  form 
of  tbe  statute  in  such  case  made  and- provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  (fignity.  IfpossMe, 
add  a  second  count  specifying  the  fraudulent  purpose. 

Misdemeanor,  see  the  last  precedent,  7  4*  8  G.  4,  c.  29,  «.  21.  - 

Evidence, 

Prove  that  the  record,  &c.  described  in  the  indictment,  was  de- 
posited in  the  treasury  of  the  court  of  King's  Bench,  or  other  pbce 
mentioned  in  the  indictment,  and  that  such  was  its  proper  place 
of  deposit :  or,  that  the  person  from  whose  custody  the  record, 
&C.,  is  charged  in  the  indictment  to  have  been  taken,  was  by  law 
entitled  to  have,  and  in  fact  had,  possession  of  it  at  the  time. 
That  the  defendant  took  the  record,  &c,  from  the  place  or  person 
mentioned  in  the  indictment,  which  may  be  proved  either  by  po- 
ntive  or  drcomstantial  evidence.  See  ante,  p.  113,     And  that  he 
took  it  for  a  fraudulent  purpose,  which,  in  most  cases,  can  only  be 
matter  of  inference  from  drcumstances,  and  is  not  capable  of  di- 
rect proof.     The  mere  taking  is  evidence  from  which  fraud  may 
foiriy  be  presumed,  unless  it  be  sattsfoctorily  explained  by  the  de- 
fonikmtt 


Indictment  for  obliterating,  injuring,  or  destroying  a  Record,  Sfc, 

Commencement  as  ante,  p.  156] — a  certain  judgment  roll  of 
the  court  of  our  said  lord  the  King,  before  the  King  himself,  (tee 
supra)  then  and  there  being  found,  then  and  there  unlawfrilly 
and  maliciously  did  obtiterate,  ("obliterate,  injure,  or  dettroy"); 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
aodag;ainst  the  peai^e  of  our  lord  the  King,  his  crown  and 
dignity. 

Misdemeanor,  see  the  last  precedent  ha  one,  T  8f^G.A,c,  29, 
*.  21. 

Evidence, 

Prove  the  obliteration,  injury,  or  destruction  of  the  record,  &c. 
by  the  defendant,  as  stated  in  the  indictment.  Prove  that  it  was 
done  maliciously,  which  may  be  inferred,  if  it  be  proved  to  have 
been  done  wilfrdly. 
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Indictment  for  stealing,  destroying,  or  concealing  a  Will,  S^e. 

Commeneement  as  ante,  p.  156] — a  certain  will  and  testamen- 
tary instrument  ("  any  will,  codicil,  or  other  testamentary  instru- 
ment,") of  one  J.  N.,  then  and  there  being  found,  unlawfully 
did  steal,  take,  and  carry  away,  \or  **  unlawfully,  and  for  a  fraudu- 
lent purpose,  did  destroy  and  conceal "] ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity.  Where  the  indiet^ 
aent  is  for  destroying  or  concealing  a  will,  Sfc.,  add  another 
count  specifying  the  fraudulent  purpose,  if  it  can  be  done  with  cer- 
tainty. It  is  not  necessary  to  allege  that  the  will,  ^v.  is  the  pro- 
perty of  any  person,  or  is  of  any  value.   7  S^S  G,4,c.  29,  s,  22. 

Misdemeanor,  transportation  for  seven  years;  or  imprisonment, 
(with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, for  the  whole  or  any  part  of  the  imprisonment,  7  4"  8  G. 
4,  c.  29,  s.  4),  or  fine,  or  both.  7S^S0.4,c.  29,  Si  22.    See  ante, 
p.  157. 

Evidence, 

Prove  a  larceny  of  the  will,  &c.,  as  directed  ante,  p.  157 — 179 ; 
or  if  the  indictment  be  for  destroying  or  concealing  a  will,  &c., 
prove  the  destruction  or  concealment  by  the  defendant  as  stated 
in  the  indictment;  and  also  the  fraudulent  purpose  for  which  he 
did  it  The  fraudulent  purpose  can,  in  most  cases,  be  only  mat- 
ter of  inference,  not  capable  of  direct  proof;  but  the  mere  de- 
struction or  concealment,  unexplained  by  the  defendant,  is  evi- 
dence from  which  fraud  may  fairly  be  presumed.  It  is  immaterial 
whether  the  will,  &c.,  be  stolen  during  the  life  or  after  the  death 
of  the  testator,  or  whether  it  relate  to  real  or  personal  estate^  or 
to  both.  7  4- 8  6.  4,  c.  29,  «.  22. 

No  person  can  be  convicted  of  this  offence  by  any  evidence 
whatever,  in  respect  of  any  act  done  by  him,  if,  at  any  time  pre- 
viously to  his  being  indicted  for  the  offence,  he  shall  "  have 
disclosed  such  act  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or  pro- 
ceeding which  shall  have  been  bond  fide  instituted  by  any  party 
aggrieved ;  or  if  he  shall  have  disclosed  the  same  in  any  exami- 
nation or  deposition  before  any  commission  of  bankrupt."  7  4*  8 
G.  4,  c.  29,  s.  24. 


Indictment  for  stealing  Writings,  S^c,  relating  to  real  Estate. 

Commencement  as  ante,  p.  156] — a  certain  written  parchment 
("  any  paper  or  parchment,  written  or  printed,  or  partly  written 
and  partly  printed,*')  being  evidence  of  the  title  [or  "of  part  of 
the  title"]  of  one  J.  N.,  to  a  certain  real  estate  [or  "to  part  of  a 
certain  real  estate,"]  called ,  in  which  said  real  estate  the 
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said  J.  N.  then  and  there  had,  and  still  hath,  a  present  interest, 
then  and  there  being  found,  then  and  there  unlawfully  did  steal, 
take,  and  carry  away;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity.  Add  a  second  cotmt,  deterihing  the  nature 
efihe  instrument  more  particularly,  thus: — "  a  certain  other  writ- 
ten parchment,  containing  a  deed  of  release  between  A.  B.  of  the 
one  part,  and  C.  D.  of  the  other  part,  being  evidence,  Sbc  It  is 
stifficient  to  allege  the  thing  stolen  to  be  evidence  of  the  title,  or  of 
part  of  the  title,  of  the  person,  or  of  some  one  </ the  persons,  having 
a  present  interest,  whether  legal  or  equitable,  in  the  real  estate  to 
u^h  the  same  relates  ;  and  to  mentiom  such  real  estate,  or  some 
part  thereof;  and  it  is  not  necessary  to  allege  the  thing  stolen  to 
be  of  any  value. 

Misdemeanor,  transportation  for  seven  years,  or  imprisonment, 
{with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, for  any  part  of  the  imprisonment,  7ifSG,4,c.  29,  «. 
4),  or  fine,  or  both,  7  4*  8  6.  4,  c.  29,  s.  23.  See  ante,  p.  157. 

Evidence, 

Prove  a  larceny  of  the  written  parchment,  as  directed  ante,  p, 
157 — 179.  Provealso,  that  it  is  evidence  of  the  title,  or  partof  the 
title,  of  J.  N.,  to  the  real  estate  mentioned  in  the  indictment,  or 
part  of  it ;  which  may  be  done  by  producing  the  instrument,  or  giv- 
ing secondary  evidence  of  it,  (see  ante,  p.  106),  and,  by  shewing 
how  J.  N.  claims  the  estate.  Prove  also  that,  at  the  time  of  the 
larceny,  J.  N.  had  a  present  interest,  legal  or  equitable,  in  the  real 
estate,  of  his  title  to  which  the  written  parchment  is  evidence. 
The  words  of  the  statute  are  **  present  interest"  which  were  pro- 
bably used  in  contradistinction  to  a  contingent  interest,  which 
may  never  be  realised,  and  were  intended  to  mean  a  possession  or 
perception  of  rents  or  profits  by  the  prosecutor  or  his  trustee,  or 
the.immediate  right  thereto. 

No  person  can  be  convicted  of  this  offence  by  any  evidence 
whatever,  in  respect  of  any  act  done  by  him,  if,  at  any  time  pre- 
viously to  his  being  indicted  for  the  offence,  he  shall  **  have  dis- 
closed such  an  act  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or  pro- 
ceeding, which  shall  have  been  bond  fide  instituted  by  any  party 
s^rieved;  or  if  he  shall  have  disclosed  the  same  in  any  examin- 
ation or  deposition  before  any  commission  of  bankrupt."  7^8 
6.4,  c.  29,  tf.  24. 


Indictment  for  stealing,  or  severing  with  intent  to  steal.  Ore,  SfC. 

from  a  Mine. 

Commencement  as  ante,  p.  156] — twenty  pounds  weight  of 
copper  ore  (**the  ore  of  any  metal,  or  any  lapis  calaminaris,  man'. 


too  -  xmii  tviiy . 

gtmgie,  prmumdiek,  or  oKjf  wmlf  Maek  cowket  or  Modfr  feorf,    «^ 
«iy  eoo^  or  eoimol  «oa/,")  of  the  vakie  of  twenty  shUling;s,  tl>« 
property  of  J.  N.,  in  a  certain  mine  of  copper  ore  {"mine,  6e«^ 
or  ooffi  tkenofretpeeUveiff")  of  the  said  J.  N.  there  sitiiate,  then 
and  there  being  found,  f^m  the  said  mine  Aen  and  there  feloni^ 
oosly  did  steal,  take,  and  carry  away"  [or  "felonlomly  did  sever, 
with  intent  the  same  then  and  there  felonionsly  to  steal,  take, 
and  carry  away"] ;  against  the  form  of  the  statute  in  sncli  case 
nade  and  provided,  and  i^ainst  the  peace  of  onr  loxd  the  Kin^, 
his  crown  and  dignity. 

.Mony,  trontportoHom  for  $eoen  years,  or  imprhammeni  not  ejr- 
MotKng  tme  yean,  (wtUb  or  wUkout  hard  Mour,  and  with  or  with" 
oat  teiUary  cor^inement,  for  the  whole  or  any  part  of  the  impristm^ 
ment,  7  S^B  G.4,c,  29,  «.  4),  €md,  if  a  male,  to  be  once,  twice,  er 
thHee,  pmhUely  or  prioately  whipped,  in  addition  to  the  imprison'^ 
ment,  if  the  court  shall  ^inkJU.  7  S^8  O,  4,  e,  29,  s.  37.  See  ante, 
p.  157. 

Evidenee. 

Prove  a  larceny  of  the  ore,  &c,  as  directed  ante,  p,  157 — 179 ; 
or,  if  a  severance  with  intent  to  steal  be  alleged  in  the  indictment, 
prove  the  severance  and  circumstances  from  which  the  jury  may 
imply  the  intent.  See  ante,  p.  96.  Prove  also  that  the^mine  was 
at  die  time  in  the  possession  or  occupancy  of  J.  N.,  and  u  si- 
tuate as  described  in  the  indictment. 


Indictment  for  stealing  or  cutting,  l^.,  with  intent  to  ste^  Trees, 
4^  in  Parks,  ^,,  vabu  above  IL 

Commencement  as  ante,  p.  156] — one  oak  tree  ("Me  whole  or 
any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,**)  of  the 
value  of  two  pounds*,  the  property  of  J.  N.,  then  and  there  grow- 
higin  a  certain  park  {"park,  pleasure  ground,  garden,  orchard, 
aeenue,  or  any  ground  adjoining  or  belonging  to  any  dwelling*' 
house**)  of  the  said  J.  N.,  there  situate  in  the  said  park,  then  and 
there  feloniously  did  steal,  take,  and  carry  away,  [or  "  feloniously 
did  cut,  {"cut,  break,  root  up,  or  otherwise  destroy  or  damage,**) 
with  intent  the  same  then  and  there  feloniously  to  steal,  take, 
and  carry  away,  thereby  then  and  there  dmng  injury  to  the  said 
J.  N.,  to  an  amount  exceeding  the  sum  of  one  pound,  to  wi^  the 
amount  of  two  pounds  "]*,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

^ If  the  indictment  be  for  cutting,  ^c,  with  intent  to  ste€il,  omit 
this  allegation  of  value. 

Felony,  transportation  for  seven  years,  or  imprisonment  iwt  ex- 
ceeding two  years,  {with  or  without  hard  labow,  and  with  or 
without  solitary  confinement,  for  the  whole  or  any  part  of  the  im- 


7  US  G,  4,  e.  99,  <•  4,)  mif,  if  a  maie,  to  be  mice, 
imioe,  or  thriee  publieUf  or  frhatefy  whipped^  m  addHUm  to  tko 
trnpnoonmoMt,  tf  the  eowrt  ehma  ikmkfit,  7  4*  6  G.  4,  e.  29, «.  38. 
Seeamte^p^  157. 

Eeidemee, 

Prorea  larceny  of  the  tFee,  as  directed  ante,  p,  157 — 179 ;  or,  if 
tlwiodictmeBt  aUcge  that  the  defendant  cat,  &c.,  the  tree  with  in- 
tent to  steal  it,  prove  the  cutting,  &c.,  as  stated  in  the  in^Bctment ; 
and  drcumstances  from  which  the  jnry  may  imply  the  intent  See 
ante,  p.  96.  In  the  former  case,  the  valae  of  the  tree,  and  in  the  lat- 
ter, the  amount^of  the  injury  done,  must  be  proved  to  exceed  the 
mm  of  1/.  But  if  several  trees  be  stolen  or  cut  at  the  same  time, 
and  the  value  or  injury  done  exceed  that  amount  in  the  aggre- 
gate, it  wHl  be  sidldenL  Prove  that  the  tree,  &&,  stolen  or  cut, 
&c,  was,  at  the  time,  growing  in  a  park,  &c.,  belonging  to,  or  in 
the  oceupadon  of  J.  N.,  and  sitoate  as  described  in  the  indict- 
ment. The  words,  adjoining  any  dweOing-house,  import  actual 
contact,  and,  therefore,  ground  separated  from  a  house  by  a  nar- 
row walk  and  paling,  wall,  or  gate,  is  not  within  their  meaning. 
«£.  ¥.  Hodges^  M. ^M.  341. 


Indictment  for  eteaUng  or  attting,  ^,9  wiA  intent  to  etealf  Treee, 
4'c.  growing  ehewkere,  vabte  above  5i. 

Commencement  ae  tmie,p,  156]— one  ash  tree  {"  the  whole  or 
«i^  ftart  of  any  tree,  sapling,  or  shrub,  or  any  underwood  **)  of  the 
value  of  six  poonds*,  the  property  of  J.  N.,  then  and  there  grow^ 
ing  in  a  certain  close  (**  elsewhere  than  in  a  park,  pleasure  ground, 
garden,  orchard,  avenue,  or  antf  ground  adjoining  or  belonging  to 
4mifdwelUng'house,")  of  the  said  J.  N.,  there  situate  in  the  said  dose, 
then  and  there  feloniously  did  steal,  take,  and  carry  away  [or,  **  fe- 
loniously did  cut  {"cut,  break,  root  up,  or  otherwise  damage  or  de* 
tsroy,")  with  intent  the  same  then  and  there  feloniously  to  steal, 
take,  and  carry  away ;  thereby  then  and  there  doing  an  injury  to 
the  said  J.  N.,  to  an  amennt  exceeding  the  sum  of  five  pounds,  to 
wit,  to  the  amount  of  six  pounds  "] ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

*  If  the  indictment  be  for  cutting,  SfC,  with  intent  to  steal,  8fc., 
omit  this  allegation  of  oahte.  Add  a  count  negativing  that  the 
close  in  which  the  tree  grew  was  a  park,  ^c. 

Feiony,  see  the  last  precedent.  7SfSGA,c.  29,  s.  38. 

Evidence, 

Prove  a  larceny  of  the  tree,  as  directed  ante,  p,  157 — 179,  or, 
if  the  indictment  allege  that  the  defendant  cut,  &c.  the  tree  with 
intent  to  steal  it,  prove  the  cutting,  as  stated  in  the  indictment,  and 
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circamstances  from  which  the  jury  may  imply  the  intent  See  ante^ 
fh  96.  In  the  former  case  the  value  of  the  tree,  and  in  the  lat- 
ter, the  amount  of  injury  done,  must  he  proved  to  exceed  the  value 
of  5L  ;  but  if  several  trees  be  stolen  or  cut  at  the  same  time,  and 
the  value  or  injury  done  in  the  aggregate  exceed  that  amount,  it 
will  be  suffidenL  Prove  that  the  dose  in  which  the  tree  was 
stolen  or  cut  belonged  to  or  was  in  the  occupation  of  J.  N.,  and 
was  dtuate  as  described  in  the  indictment  It  is  not  necessary 
to  prove  that  the  dose  was  not  a  park,  &c. 


Indictment  €^ter  Two  previomt  Convictions,  for  tteaUng  or  cutting, 
4«.,  Trees,  Sfc,  wheresoever  growing,  valuer  Is. 

Middlesex,  to  wit:  The  jurors  for  our  lord  the  King,  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 

county  of  M.,  labourer,  on  the  —  day  of ,  in  the 

year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 

at  ,  in  the  county  of  ,  was  duly  convicted  before 

J.  P.,  one  of  his  Majesty's  justices  of  the  peace  for  the  said 

county  of ,  for  that  he,  the  said  J.  S.,  on,  [jv.,  as  in  the 

first  comnetion,  to  the  wortU] — against  the  form  of  the  statute  in  such 
case  made  and  provided;  and  the  said  J.  S.  was  thereupon  then 
and  there  adjudged,  for  his  said  offence,  to  forfeit  and  pay  the  sum 
of  five  pounds,  over  and  above  the  value  of  the  said  tree  so  stolen 
as  aforesaid,  and  the  further  sum  of  two  shillings,  being  the  value  of 

the  tree,  and  also  to  pay  the  further  sum  of shillings  for  costs ; 

and  in  de&ult  of  immediate  payment  of  the  said  sums,  to  be  impri- 
soned in  the ,  and  there  kept  to  hard  labour  for  the  space  of 

calendar  months,  unless  the  said  sums  should  be  sooner 

paid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  J.  8.  aforesaid,  on  the day  of 

,  in  the  year  aforesud,  at ,  in  the  county  of ,  was 

duly  convicted  before  L.  S.,  one  of  his  Majesty's  justices  of  the 

peace  for  the  said  county  of ,  for  that  li^,  [^tr.,  setting  out  the 

4»  second  conviction  in  the  same  manner  as  the  first,  and  proceed  thus  .*] 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  afterwards,  and  after  he  had  been  so  twice  con- 
victed, as  afore^di  on  the  third  day  of  May,  in  the  year  last 
aforesaid,  at  the  parish  of  B.,  in  the  county  of  M.,  one  oak  sap- 
ling* {"the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,")  of  the  value  of  two  shillings*,  the  pror 
perty  of  J.N,,  then  and  there  growing,  {**  wheresoever  growing,**) 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  [or, 
"  feloniously  did  cut,  ("  cut,  break,  root  up,  or  otherwise  destroy 
or  damage,**)  with  intent  the  same  then  and  there  feloniously  to 
steal,  take,  and  carry  away ;  thereby  then  and  there  doing  injury 
to  the  said  J.  N.,  to  an  amount  exceeding  the  sum  of  one  shilHng, 
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to  wit,  to  the  amount  of  two  shillings  "] ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

•  If  the  indictment  he  for  cutting,  ^c,  with  intent  to  stealf 
omit  this  allegation  of  value. 

Felony,  punishable  as  simple  larceny.  See  ante,  p.  157.7  ^S  G. 
4,  c.  29,  *.  39. 

Evidence. 

Prove  the  two  former  convictions,  (see  ante,  p.  119), — the  iden- 
tity of  the  defendant — the  larceny  of  the  sapling,  as  directed  ante, 
p.  157 — 179 ;  or,  if  the  defendant  be  charged  with  cutting,  &c., 
the  sapling,  with  Intent  to  steal  it,  the  cutting,  as  stated  in  the 
indictment,  and  circumstances  from  which  the  jury  may  imply 
the  intent.  See  ante,  p.  96.  Prove,  also,  that  the  sapling  was 
growing  on  land  belonging  to  or  in  the  occupation  of  J.  N.,  and 
that,  in  the  first  case,  the  value,  and,  in  the  second,  the  amount 
of  the  injury  done,  exceeds  one  shilling. 


Indictment,  after  a  previous  Conviction,  for  stealing,  or  destroying 
with  intent  8fC.,  Plants,  8fC.  growing  in  a  Garden,  Sfc, 

Commencement  as  ante,  p.  188,  {setting  out  the  conviction  to  the 
words:)"] —  against  the  form  of  the  statute  in  such  case  made  and 
V^ovided;  and  the  said  J.  8.  was  thereupon  then  and  there  ad- 
judged, for  his  said  offence,  to  forfeit  and  pay  the  sum  of  twenty 
pounds,  over  and  above  the  amount  of  the  injury  so  done  as  afore- 
said, and  the  further  sum  of  six  shillings,  being  the  amount  of 
the  said  injury;  and  also  to  pay  the  sum  of  shillings  for 

costs;  and  in  default  of  immediate  payment  of  the  said  sums,  to 

he  imprisoned  in  the ,  and  there  kept  to  hard  labour,  for 

the  space  of calendar  months,  unless  the  said  sums  should 

he  sooner  paid.   And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  labourer,  afterwards,  and  after  he  was  so 
convicted  as  aforesaid,  on  the  third  day  of  May,  in  the  year  afore^ 
said,  at  the  parish  of  B.,  in  the  county  of  M.,  twenty  pounds 
weight  of  grapes,  {"plant,  root,  fruit,  or  vegetable  production,") 
of  the  value  of  five  shillings,  the  property  of  J.  N.,  in  a  certain 
garden  {"garden,  orchard,  nursery  ground, §hot-house,  green^ 
hotise,  or  conservatory,")  of  the  said  J.  N.  there  situate,  then  and 
there  growing,  then  and  there  feloniously  did  steal,  take,  and 
carry  away  [or  "feloniously  did  damage,  {"destroy,  or  damage,") 
with  intent  the  same  then  and  there  feloniously  to  steal,  take,  and 
carry  away  "] ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

Felony,  punishable  as  simple  larceny,  see  ante,  p.  157.  7  4'  8  G. 
4,  c.  29,  s.  42. 
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Evidence. 

m 

Prove  the  former  conviction,  (tee  aaUe,  |k  1 19);  a  larceny  of  Ae^ 
grapes  aa  directed  ante,  p.  157 — 179;  or,  if  the  indictment  alTeg^^ 
that  the  defendant  damaged  the  grapes  with  intent  <to  steal  them* 
the  damage  as  stated  in  the  indictment,  and  circumstancea  firom 
which  the  jury  may  imply  the  intent.  See  ante,  p.  96,    Prove  alsoi    ' 
that,  at  the  time  of  the  offence,  the  grapes  were  growing  in  .a  gar- 
den belonging  to  or  in  the  occupancy  of  J.  N.,  an4  situate  as  de*-'^ 
scribed  in  the  indictment.     The  words  ''plant,"  or  *' vegetable    • 
production,"  do  not  include  young  trees.  R.  v.  Hodges^  M.  4*  ^t  . . 
341.     Whether  ground  be  properly  described  as  a. garden  is  a. 
question  for  the  jury.  /&, 

Indictment  for  ttetUing,  or  euHing  with' intent  8^.,  Lead,  Bfc,\ 

a^ed  to  Buildings,  Sfc. 

Commencement  as  ante,  p.  156] — sixty  pounds  weight  of  lead,   . 
("  any  glass  or  wood  work  belonging,  to  any  building  whatsoever, 
or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil,  or 
fixture,  whether  made  of  metal  or  other  material,")  of  the  value  of 
six  shillings,  the  property  of  J.  N.,  then  and  there  being  fixed  to 
the  dwelling-house  ("  any  building  whatsoever,")  of  the  said  J    - 
N.  there  situate,  then  and  there  feloniously  did  steal,  take,  and 
carry  away  (or,  **  feloniously  did  rip,  cut,  and  break  {**  rip,  cut,  or 
break,")  with  intent  the  same  then  and  there  feloniously  to  steal,, 
take,  and  carry  away  "] ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

Felony,  pwiishable  as  single  ktneny,  see  ante,  p.  157.  7  SfB  G, 
4,  c.  29,  s.  44. 

Evidence. 

Prove  a  larceny  of  the  lead,  &c,  as  directed  ante,  p.  157 — 179, 
or,  if  the  indictment  charge  that  th&  defendant  ripped,  &c  the 
lead,  with  intent  to  steal  it,  prove  the  ripping,  &c.,  as  stated  in 
the  indictment,  and  circumstances  from  which  the  jury  may  im- 
ply the  intent  See  ante,  p.  96.  Prove  also,  that  the  house  from 
which  the  lead  was  stolen  or  ripped,  was  the  dwelling-house  of 
J.  N.,  situate  as  described  in  the  indictment  Any  material  va- 
riance in  the  description  of  the  building,  between  the  indictment 
and  evidence,  will  be  fiital.  Where  a  man  (having  given  a  false 
representation  of  himself)  got  into  possession  of  a  house,  under  a 
treaty  for  a  lease  of  it,  and  then  stripped  it  of  the  lead;  the  jury 
being  of  opinion  that  he  obtuned  possession  of  the  house  with 
intent  to  steal  the  lead,  found  him  guilty,  and  he  afterwards  had 
judgment.  R.  v.  Munday,  2  Leach,  850. 


i 


I 


Indictment  for  tteaUng,  or  ripping,  8fe.  with  imtetU  ^e.f  MsUU 
jatd  m  Lani  being  private  Property,  or  for  a  Fence  to  a  Dwettf 
ins'lmuef  l^, 

dmmeneement  as  ante,  p.  156] — two  hundred  pounds  wei^t 

of  iron,  ("  any  thing  made  of  metal,*')  of  tbe  value  of  ten  shilliagit 

ttepioperty  of  J.  N.,  then  and  there  being  fixed  in  certain  landt 

which  was  then  private  property,  to  wit,  in  a  garden,  (**«•  019 

le/td  being  jsrivate  property,*')  of  the  said  J.  N.  there  sttnate,  [er, 

.^ffxed  for  a  fenc<  to  a  dweiting-house  {**dweUing^om»e,  garden^ 

■  'or  area  ")of  the  said  J.  N.  there  situate"],  then  and  there  feloni- 

'  wdiy  did  steal;  take,  and  carry  away,  [or,  **  feloniously  did  tip, 

cat,  snd  break,  (*'  rip;  cut,  or  break,")  with  intent  the  same  then 

and  there  ftloniously  to  steal,  take,  and  carry  away  "] ;  against  the 

.Unmof  the  statute  in  such  case  made  and  provided,  and  against 

the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

,     Felony,  puniehable  as  simple  larceny,  see  anU,  p.  157.  7  4"  8  G, 

4,c29,«.44. 


Evidence, 

Vrwe  a  larceny  of  the  iron  as  directed  ante,  p,  157 — 179,  or  if 

the  indictment  charge  that  the  defendant  ripped,  ftc.,  the  iron  with 

^  ioteot  to  steal  it,  prove  the  ripping,  &c.,  and  circumstances  ftom 

which  the  jury  may  imply  the  intent   See  ante,  p.  96,    Prove, 

^  also,  that  the  iron  was  fixed  in  a  garden  in  the  possession  or  oc« 

>  copodon  of  J.  N.,  that  the  garden  was  private  property,  and  is 

situate  as  described  in  the  indictment;  or,  if  the  indictment  be  for 

stealing,  or  ripping,  &c.,  with  intent  to  steal  iron  fixed  for  a  fence 

to  a  dwelling-house,  &&,  prove  that  the  iron  was  fixed  as  stated 

in  the  indictment,  that  the  dwelling-house  was  at  the  time  in  the 

possession  or  occupation  of  J.  K.,  and  is  situate  as  described  in 

the  indictment 


Indictment  for  stealing,  or  ripping,  SfC.  with  intent  to  steal.  Metal 

fixed  in  a  Square,  ^e. 

Commencement  as  ante,p,  156] — ten  iron  rails,  of  the  value  of 
five  shillings,  and  twenty-five  pounds  weight  of  iron,  of  the  valoe 
of  five  shillings,  ("  any  thing  made  of  metal,**)  then  and  then 
being  fixed  in  a  certain  square,  called  Grosvenor  Square,  ("  inany 
square,  street,  or  other  place  ciedicated  to  public  use  or  ornament,**) 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  [or, 
"feloniously  did  rip,  cut,  and  break,  {"rip,  cut,  or  break**)  with 
intent  the  same  then  and  there  feloniously  to  steal,  take,  and 
carry  away  "]  ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity.  It  is  not  necessary  in  the  indictment  to  allege 
the  thing  stUen,  4-c.  to  be  the  property  of  any  person.  1  S^^OA, 
e.  29, «.  44. 
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Felony t  punishable  as  simple  larceny*    See  ante f  p.  157,     7^ 
8  G.4,4;.  20,  >.  44. 

Evidence. 

Prove  a  iasteny  of  the  rails,  as  directed  antef  p.  1 57 — 1 59 ;  or, 
if  the  indictment  charge  the  defendant  with  ripping  &c.  the  rails 
with  intent  to  steal  them,  prove  the  ripping,  &c.,  and  circum- 
stances from  which  the  jury  may  imply  the  intent  See  ante,  p^ 
96.  Prove  also  that  the  raits  were  fixed  in  the  square,  as  men— 
tioned  in  the  indictment,  and  that  (he  square  is  situate  as  is  there 
described.  It  is  not  necessary  to  prove  that  the  rails  were  the 
property  of  any  person.  , ; 


Indictment  for  stealing  Bills  of  Exchange,  and  other   Valuable 

Securities. 

• 

.    Commencement  as  antCi  p.  156]— one  bill  of  exchange  ("  antf 
tally,  order,  or  oilier  security  whatsoever,  entitling  or  evidencing  ike 
title  of  any  person  or  body  corporate  to  any  share  or  interest  in  any 
public  stock  or  fund,  whether  of  this  kingdom  or  of  Great  Britain 
and  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body 
corporate,  company,  or  society,  or  to  any  deposit  in  any  savings 
bank;"  or  "  any  debenture,  deed,  bond,  bill,  note,  warrant,  order, 
or  other  security  whatsoever  for  money  or  for  payment  of  money, 
whether  of  this  kingdom  or  of  any  foreign  state  i"  or  "  any  war- 
rant <>r  order  for  the  delivery  or  transfer  of  any  goods  or  valu- 
able thing"),  for  the  payment  often  pounds,  and  of  the  value  of 
ten  pounds,  the  property  of  J.  N.,  then  and  there  being  found, 
the  said  sum  of  ten  pounds,  secured  and  payable  by  and  upon 
the  said  bill  of  exchange,  being  then  and  there  due  and  unsatis- 
fied to  the  said  J.  N.,  feloniously  did  steal,  take,  and  carry  away; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity,    jfs  to  the  description  of  the  bill  or  other  security,  see  ante, 
p.  41. 

Felony,  of  the  same  nature,  and  in  the  same  degree,  and  pu- 
nishable in  the  same  manner,  as  if  the  defendant  had  stolen  any 
chattel  of  like  value  with  the  share,  interest,  or  deposit  to  whkh 
the  security  so  stolen  may  relate,  or  with  the  money  due  on  tlu  se- 
curity so  stolen,  or  secured  thereby,  and  remaining  unsatisfied,  or 
with  the  value  of  the  goods  or  other  valuable  thing  mentioned  in 
the  warrant  or  order.  7  S^8  G.A,  c.  29,  s.  5.  See  ante,  p.  157. 

Evidence. 

Prove  a  larceny  of  the  bill,  &c.,  as  directed  ante,  p.  157 — 179. 
The  defendant,  a  stock  broker,  received  from  the  prosecutor 
a  cheque  upon  his  banker,  to  purchase  exchequer  IhUs  for 
him;  the  defendant  cashed  the  cheque,  and  absconded  with  the 


Larceny,  \9^ 

money;  upon  an  indictment  for  stealing  the  dMqveuuid  the  pro- 
ceeds of  it,  it  was  holden  to  be  no  larceny,  although  the  jury 
fiMnd  that,  before  he  receiyed  the  cheque,  the  defendant  had 
ftnned  the  Intention  of  converting  the  money  ta  hk  own  use : 
not  of  the  eheque,  because  the  defendant  had  used  no  fraud  or 
coiitmanoe  to  induce  the  prosecutor  to  give  it  to  him ;  and  be- 
cuse,  being  the  prosecutor's  own  cheque  and  of  no  value  in  his 
hands,  it  could  not  be  called  his  goods  and  ehatteb;  nor  of  the 
proceeds  of  the  cheque,  because  the  prosecutor  never  had  posses- 
sloD  of  them  except  by  the  hands  of  the  defendant  R,  v.  Wal$h, 
it  4- £.215. 

The  biH  or  other  security  must  be  <^  the  description  specified  . 
in  the  statute.     Thus,  an  indictment  (upon  the  repealed  statute, 
$G,  S,  e,  25,  t,  3,  which  applied  to  bank  notes,  bills  of  exchange, 
Itc,  bills,  or  promissory  notes,  &c.),  for  stealing  a  certain  note, 
eommon^  called  a  bank  note,  was  holden  insufficient  it.  v.  Cra- 
wen,  R,'l^R,li.   And  the  same,  where  the  indictment  described 
the  instrument  stolen  as  a   "  bank  post  bill,"  for  the  statute  did 
not  comprehend  instruments  of  that  descripdon.  R,  v.  Chard ,  Id. 
488.    So,  where  the  defendant  was  intficted  for  stealing  certain 
Mils,  oonunonly  called  Exdiequer  IhHs,  and  it  appeared  in  evi- 
dence, that  the  person  who  signed  them  on  the  part  of  the  go- 
vernment was  not  legally  authorized  to  do  so,  it  was  holden  that 
they  were^not  good  Exchequer  bills,  and  the  defendant  was  ac- 
quitted.  R,  V.  Astkttt  2  Leach,  954.    In  it  v.  Phipoe,  2  Leach, 
673,  where  the  prosecutor  was  compelled  by  duress  to  sign  a 
promissory  note,  which  had  been  previously  prepared  by  the  de- 
fendant, who  produced  it,  and  withdrew  it  again  as  soon  as  it  was 
signed,  a  great  difference  of  opinion  existed  among  the  judges, 
but  the  majority  thought  that  it  was  not  a  case  within  the  stat.  2 
G.  2,  c,  25,  «.  3,  because  the  instrument  was  of  no  value  to  the 
prosecutor,  who  had  not  even  a  property  In  the  paper  upon 
which  it  was  written.     Where  country  bank  notes,  paid  by  the 
agent  in  L<mdon,  were  sent  by  him  to  the  bankers  in  the  country 
to  be  re-issued,  and  were  stolen  by  the  defendant,  who  was  Indicted  ' 
for  stealing  the  notes,  and  also  for  stealing  the  paper  and  stamps; 
this  was  held  to  be  a  larceny  of  the  paper  and  stamps,  but  the 
judges,  seem  to  have  been  of  opinion,  that  the  notes  were  not 
within  the  stat.  2  G,  2,  c.  25,  «.  3,  because  it  could  not  be  said 
that  the  money  secured  thereby  was  due  and  unsatisfied.  R.  v. 
Clark,  R^R.16l,  2  Leach,  10S6.     So,  where  the  defendant 
was  indicted  for  receiving  certain  pieces  of  stamped  paper,  the 
goods  and  chattels  of  the  prosecutor,  and  it  appeared  that  the  notes 
had  been  paid  in  London,  and  were  in  the  possession  of  a  part- 
ner of  the  firm,  who  was  taking  them  to  the  country  to  be  re-is- 
sued, when  they  were  stolen,  the  judges  held  that  they  were  pro- 
perly described  in  the  indictment  as  goods  and  chattels ;  but 
some  of  the  judges  doubted  whether  they  were  valuable  securities 
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within  the  meaning  of  the  statute  7  4*  8  G.  4,  e.  29, «.  5.  R,  y.  Vyse, . 
R,8[  M.  218.  But  where,  upon  an  indictment  upon  the  stat  7 
G.  S,  c.  50,  tf.  1,  which  makes  it  felony  for  persons  employed  in 
the  post-office  to  secrete  any  letter,  &c.  containing  any  note,  &c., 
it  appeared  that  the  note  had  been  paid  to  the  holder,  and  had 
not  been  re-issued;  the  judges  were  of  opinion  that  such  notes 
retained  the  character,  and  fell  within  the  description  of  pro<^ 
missory  notes,  and  were  as  promissory  notes  valuable  to  the  own<^ 
ers  of  them.  R.  v.  Rtmom,  R,  8f  R,  232,  2  Leoch^  1090,  1093* 
A  cheque  on  a  banker,  written  on  unstamped  paper,  payable  to 
D.  F.  J.,  and  not  made  payable  to  bearer,  is  not  a  valuable  secu- 
rity within  the  meaning  of  the  statute.  R,  v.  YateSy  R,8fM»  170. 
It  is  not  necessary  that  a  bill  should  be  indorsed  by  the  payee  at 
the  time  it  is  stolen,  so  as  to  be  in  a  negotiable  state.  Anon, 
2  East,  P.  C.  598.  See  R.  v.  Pooley,  R.  ^R.V2. 

The  evidence  must  correspond  with  the  description  of  the  in-  . 
strument  in  the  indictment.  Where  an  indictment  for  stealing  a 
bank  note  alleged  it  to  be  signed  by  J.  B.  for  the  Governor  and 
Company  of  the  Bank  of  England,  and  no  evidence  was  given  of 
the  signature  of  J.  B.,  the  judges  held  that  the  defendant  should 
have  been  acquitted.  22.  v.  Craven,  72.  8f  R.  14.  But  where  the 
defendant  was  indicted  in  the  county  of  Gloucester,  for  stealing 
a  bill  of  exchange,  whereon  were  indorsed  the  names  of  A.  B.  and 
C.  D.,  and  when  it  was  negotiated  by  the  defendant  in  that  coun- 
ty, the  name  of  a  third  indorser  was  added,  the  judges  held  that 
the  addition  of  the  third  name  made  no  difference,  the  names  of 
the  two  indorsers  only  being  on  the  bill  at  the  time  it  was  stolen 
from  the  prosecutor  at  Manchester.  22.  v.  Austin,  2  East,  P.  C.  602. 


Indictment  for  stealing  a  Letter. 

Commeneement  as  ante,  p,  156] — ^in  the  county  aforesaid, 
feloniously  did  steal,  take,  and  carry  away  one  letter  from 
and  out  of  a  certain  bag  of  letters  then  and  there  sent  by 
the  post,  to  witj  by  the  post  from  Droitwich,  in  the  county 
of  Worcester,  to  the  city  of  Worcester;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.  (2nd 
count).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.,  afterwards,  to  wit,  on 
the  day  and  year  aforesdd,  at  the  parish  of  A.  in  the  county  of 
B.,  feloniously  did  steal,  take,  and  carry  away  one  packet  (the 
•aid  packet  being  then  and  there  a  letter  containing  [divers  bills 
of  exchange]  from  and  out  of  a  certain  other  bag  of  letters,  then 
and  there  sent  by  the  post,  to  wit,  by  the  post  from  Droitwich 
aforesaid,  in  the  said  county  of  Worcester,  to  the  city  of  Worces- 
ter aforesaid;  against  the  form,  &c.  (3rd  count.)  '*  carry  away 
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otie  packet  from  and  out  of  a  certain  other  bag  of  letters,  then 
and  there  sent  by  the  post,  to  wit,  by  the  post  from  Droitwieh 
aforesaid  ui  the  said  county  of  Worcester,  to  the  dty  of  Worces* 
ter  aforesaid;  against  the  form,"  &c. 

Felony,  death,  7  G.  3,  e,  50,  «.  2.  52  G,  3,  c.  143,  «.  3.  The 
venue  may  he  laid  in  the  county  where  the  offence  was  committed,  or 
mthat  m  which  the  offender  waa  apprehended,  42  G.  3,  c.  81, 4. 3. 
52Cr.3,  c.  143,  S.3. 

Evidence, 

Prove  a  larceny  of  the  letter,  as  directed  ante,  p.  157 — 179. 
Where  the  defendant  obtained  the  nuul  bags  from  the  post-office, 
pretending  that  he  was  the  mail  guard,  and  then  ran  away  ivith 
Aem; — the  jury,  being  of  opinion  that  he  got  possession  of  them 
with  intent  to  steal  them,  found  him  guilty;  and  the  judges  af- 
terwards held  the  conviction  to  be  right  A.  v.  Pearce,  2  East, 
P.  C,  603.  In  this  case  the  property  did  not  pass;  for  the  post- 
master had  no  property  in  Uie  mail  bags  to  part  with.  Taking 
the  mail  bags  off  the  horse,  during  the  momentary  absence  of  the 
person  employed  to  carry  them,  was  holden  to  be  a  taking  from 
his  possession,  within  the  meaning  of  stat.  52  G.  3,  c.  143,  s.  3. 
R.  V.  Robinson,  2  Stark,  485.  It  has  been  supposed  that  persons 
in  the  employment  of  the  post-office,  and  to  whose  care  the  let* 
ters  are  intrusted,  are  not  within  the  meaning  of  these  statutes. 
je.v.  Scutt,  1  Leach,  106,  2  Id.  904.  R,  v.  Pooley,  R,^R,  31. 
^ut  a  person  may  be  indicted  under  the  stat  52  G.  3,  c.  143,  s,  3, 
for  stealing  a  letter,  though  he  has  an  employment  in  the  post- 
office,  especially  if  the  letter  did  not  come  to  him  in  the  course 
of  that  employment  A  person  employed  by  the  post-office,  as  a 
deliverer,  and  not  as  a  sorter  of  letters,  was  indicted  as  a  sort^r^ 
for  secreting,  and  as  a  common  person  for  stealing  a  letter;  it  ap- 
peared that  he  ought  not  to  have  been  allowed  to  sort,  and  was 
therefore  acquitted  of  secreting;  but  the  judges  were  of  opinion 
that  he  was  guilty  of  stealing  the  letter,  and  that  the  decision  in 
R,  V.  Pootey  was,  as  to  the  point  in  question,  incorrect  R,  v. 
Brown,  R,l^R,  32,  n,  (a),  2  Russ,  238. 


Indictment  for  stealing  from  a  Wreck, 

Sussex,  to  wit : — The  jurors  for  our  lord  the  King  npon  their 
oath  present,  that,  on  the  third  day  of  May,  ip  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
of—,  in  the  county  aforesaid,  a  certain  shq>,  ("  any  ship  or 
vessel,")  the  property  of  a  person  or  persons  to  the  jurors  afore- 
said unknown,  was  stranded  ('*  in  distress,  or  wrecked,  strandedt 
or  east  on  shore")  and  that  J.  S.,  late  of  die  parish  aforesaid,  in 
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the  county  aforesaid,  labourer,  then  and  there,  with  force  and 
arms,  ten  pieces  of  oak  plank,  ("  any  part  of  any  ship"  ^c)  of 
the  value  of  five  shillings,  being  parts  of  the  said  ship,  [or,  **  twen- 
ty pounds  weight  of  cotton  ("  any  goods,  merchandize,  or  articles 
of  any  kind")  of  the  value  of  twenty  shillings,  of  the  goods  and 
merchandize  of  a  person  or  persons  to  the  jurors  aforesaid 
unknown,  belonging  to  the  said  ship"]  so  then  and  there  strand- 
ed as  aforesaid,  then  and  there  feloniously  did  plunder,  steal, 
take,  and  carry  away;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  You  may  add  a  second  count,  sUU- 
ing  the  ship  to  have  been  "  in  distress;"  a  third  count,  stating  the 
ship  to  htwe  been  "wrecked;"  and  a  fourth 'count,  stating  the 
ship  to  have  been  "  cast  on  shore."  If  the  name  of  the  ship  be 
knoum,  it  should  be  stated  in  the  indictment;  and,  if  the  mane 
of  her  owner  be  known,  the  ship  should  be  described  as  his  pro- 
perty. 

The  vemue  may  be  laid  either  in  the  county  in  which  the  offence 
was  committed,  or  in  the  next  adjoining  county.  7  ^  S  0*4,  c.  29, 
sAS. 

Felony,  death.  7  4*  8  G.  4,  c.  29,  s.  18.     This  sentence  may  be 
recorded.   4  G.  4,  c.  48.     However,  if  articles  of  small  vahte  are 
stranded  or  out  on  shore,  and  are  stolen  without'circumstanees  cf 
cruelty,  outrage,  or  violence,  the  prosecutor  may  indict  the  offender 
as  for  simple  larceny.  Id.    See  ante,  p.  156. 

Evidence. 

Prove  that  the  ship  or  vessel  in  question  was  stranded  and  cast 
on  shore,  &c  as  described  in  the  indictment;  if  the  name  of  the 
owner  of  the  ship  be  stated,  prove  that  she  was  his  property ; 
and  prove  the  larceny  of  the  goods  (as  directed  ante,  p.  157 — 179), 
whilst  she  was  stranded  and  cast  on  shore ;  that  the  goods  were 
part  of  or  belonged  to  the  ship,  as  stated  in  the  indictment,  and 
if  the  name  of  the  owner  of  the  goods  be  stated,  prove  them  to 
be  his  property. 

Indictment  for  hunting  or  stealing  Deer  in  inclosed  Places. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid,  in  cer- 
tain inclosed  land  {"in  the  inclosed  part  cf  any  forest,  chase,  or  pur- 
lieu,orin  any  inclosed  land  where  deer  sfutll  be  usually  kept,")  there 
situate,  in  the  occupation  of  J.  N.,  wherein  deer  had  been  and  then 
were  usually  kept,  one  fallow  deer  of  the  price  of  forty  shillings,  the 
property  of  the  said  J.  N.,  then  and  there  kept  and  being,  then 
and  there  in  the  said  inclosed  land,  unlawfully,  wilfully,  and  felo- 
niously, did  hunt,  kill,  and  carry  away  ("course,  hunt,  snare,  or 
parry  away^  or  kill  or  wound,  or  attempt  to  kill  or  wound"); 
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against  the  fonn  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. 

Felony,  punishable  as  simple  larceny.  See  ante,  p,  1.57.  7SfS 
G.4,c.29,  f.26. 

Evidence* 

To  support  this  indictment  you  must  prove  the  hunting,  kill* 
ing,  or  stealing  of  the  deer  as  stated  in  the  indictment;  see  aniet 
p.  157 — 179;  that  the  land  in  which  the  ofibnoe  was  committed 
was  at  the  time  inclosed;  in  the  occupation  of  J.  N.;  situate  as 
in  the  indictment;  and  that  deer  had  been  and  then  were  usually 
kept  therein. 


Indictment  for  hunting  or  steaUng^Deer  in  vmndosed  Places  after 

a  previous  Conviction, 

Commencement  as  ante,p,  188,  setting  out  the  conviction  to  the 
tpords'] — his  crown  and  dignity:  and  the  said  J,  P.  therefore 
adjudged  the  said  J.  S.,  for  his  said  offisnce,  to  forfeit  and 
pay  the  sum  of  fifty  pounds,  and  also  to  pay  the  sum  of  ten  shil- 
lings for  costs ;  and,  in  default  of  immediate  payment,  to  be  impri- 
soned in  ,  there  to  be  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  the  said  sums  should  be  sooner  paid  [fol* 
kwing  the  conmction\.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  SL,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  being  so  convicted,  af- 
terwards, on  the  third  day  of  May,  in  the  year  aforesaid,  at  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  in  a  certain  unindosed  part  of 
the  said  chase,  there  situate  (''  in  the  unsnclosed part  efanyforest^ 
chase,  or  purlieu")  one  other  follow  deer,  of  the  price  of  forty  shil- 
lings, then  and  there  being,  then  and  there  in  the  said  last*  men- 
tioned uninclosed  part  of  the  said  chase,  unlawfully  and  wilfully 
did  hunt,  kill,  and  carry  away  (''  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kiU  or  wound,") ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

To  course,  ifc,  deer  kept  or  being  in  the  uninclosed  part  of  any 
forest,  S^c,  after  aprevious  convictionfor  any  offence  relating  to  deer, 
for  which  a  pecuniary  penalty  is  imposed,  whether  the  second  offence 
be  of  the  same  description  as  the  first  or  not,  is  deemed  felony,  pU' 
nishable  as  simple  larceny.  See  ante,  p,l57,  7  4*  8  G,  4,  c.  29,  s, 
26.  The  offences  relating  to  deer,  for  which  a  pecuniary  penalty 
is  imposed,  are : — First,  the  coursing,  hunting,  snaring,  or  carry- 
ing away,  or  killing  or  wounding,  or  attempting  to  kiU  or  wound 
any  deer  kept  or  being  in  the  uninclosed  part  (f  any  forest,  chase, 
or  purlieu,  for  the  first  offence.  7  8^8  G,  4,c,  29,  s,  26.  Secondly, 
the  being  in  possession  of,  or  knouHngly  having  upon  the  premises, 
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any  deer,  or  the  head,  skin,  or  other  part  thereof,  or  any  engine  or 
tnarefor  the  taking  qfdeer.  Id,  s,  27.  Lastly,  the  setting  or  ««<• 
ing  any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or 
kUUng  deer  m  any  part  of  any  forest,  chase,  or  purlieu,  whether 
inclosed  or  not,  or  in  any  bank  or  fence  dividing  the  tame  from 
any  land  adjoining,  or  in  any  inclosed  land  where  deer  we  usual' 
ly  kept,  or  destroying  any  part  of  the  fence  of  any  land  where  any 
Jeer  shall  be  then  kept.  Id,  #.28. 

Evidenee. 

To  support  this  indictment  you  must  prove  the  previous  con- 
viction, as  directed  ante,  p.  119 ;  the  identity  of  the  defendant — 
the  hunting,  killing,  or  stealing  of  the  deer  hy  the  defendant,  as 
stated  in  the  indictment — the  commission  of  the  offence  in  an  un« 
Inclosed  part  of  the  cha^e  as  described,  and  the  locality  of  that 
part  of  the  chase  in  which  the  offence  was  committed. 


Indictment  for  taking  or  killing  Hares  or  Conies  in  Warrens,  Sfc, 

ts  the  night  time. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid, 
about  the  hour  of  eleven  in  the  night  of  the  same  day,  in  a  cer« 
tain  warren  and  ground  (*'  in  any  warren  or  ground  lawfully  used 
for  the  breeding  or  keeping  €f  hares  or  conies,  whether  the  same  be 
inclosed  or  not,")  in  the  occupation  of  J.  N.,  there  situate,  the 
said  warren  and  ground  then  and  there  being  lawfully  used  for  the 
breeding  and  keeping  of  hares  [or  '' conies"],  twenty  hares  then 
and  there  being  found,  then  and  there  in  the  said  warren  and 
ground  unlawfully  and  wilfully  did  take  ("  take  or  kilP*) ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
Add  a  count  for  taking  conies,  if  it  be  necessary. 

Misdemeanor,  fine  or  imprisonment,  (with  or  without  hard  la- 
boar,  and  with  or  without  soUtary  confinement,  for  the  whole  or 
any  part  of  the  imprisonment,  7  4*  8  G.  4,  c.  29,  s.  9),  or  both.  7  ^ 
d  C?.  4,  c  29,  5. 30.  See  ante,  p.  157. 

Evidence. 

»To  support  this  indictment  you  must  prove — 1st*  That  the 
defendant  took  or  killed  the  hares  (or  conies)  in  the  place  men- 
tioned in  the  indictment.  ''  Taking,"  in  the  statute,  means 
"  catching,"  and  not  taking  away.  Where  a  defendant,  who  set 
several  wires  in  a  warren,  in  one  of  which  a  coney  was  caught, 
was  seized  just  as  he  was  laying  hold  of  the  wire  to  take  the  co- 
ney, which  was  then  alive.;  the  judges  held  this  to  be  a  taking 
within  the  meaning  of  the  statute.  R*  v.  Glover,  R.^R.  269. — 2ndm 
That  the  offence  was  committed  in  the  night  time,  as  in  flie  case 
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of  burglary. — Zrd.  That  the  place  in  which  the  defendant  took 
the  hares  (or  conies)  was  a  warren  or  ground  then  used  for  the 
breeding  or  keeping  of  hares  (or  conies) ;  that  it  was  in  the  occu- 
pation of  J.  N.,  and  is  situate  as  described  in  the  indictment.  It 
it  immaterial  whether  the  warren  or  ground  was  inclosed  or  not. 


Indictment  for  talcing  or  destroying  Fish  in  water  adjoining  a 

Dwelling-homse. 

Commeneement  as  ante,  p»  156]— in  the  county  aforesaid,  in  a 
certain  stream  of  water  {"any  water")  then  and  there  running 
and  being  in  certain  land  {"  any  land  adjoining  to  or  belonging  to 
the  dweUing-house"),  adjoining  [or  "belonging"]  to  the  dwell* 
mg-house  of  J.  N.  there  situate,  the  said  J.  N.  then  and  there 
bdng  the  owner  of  the  said  Vrater  [or,  "  the  said  J.  N.  then  and 
there  having  a  right  of  fishery  therein"],  thirty  fish  called  carp, 
of  the  price  of  five  shillings;  thirty  fish  called  tench,  of  the  price 
of  five  shillings ;  and  thirty  fish  called  trout,  of  the  price  of  five 
shillings,  then  and  there  being  found,  in  the  said  stream  df  water 
then  and  there  unhiwfully  and  wilfully  did  take  [or  "destroy"]; 
agunst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. Where  the  indictment  alleged  the  fish  to  he  the  goods  and 
chattels  of  the  prosecutor,  the  judges  held  that  these  words  might 
be  rejected  as  surplusage.  R.  v.  Hundsdon,  2  East,  P.  C.  611. 

Misdemeanor,  fine  or  imprisonment,  {with  or  without  hard  2a- 
bour,  and  with  or  without  solitary  confinement,  for  the  whole  or 
any  part  of  the  imprisonment,  7  i!rSG.4,c.  29,  s.  4),  or  botK  7 
^SG.4,c  29,  s,  34.  See  ante,  p.  157. 

Evidence. 

Prove  the  taking  or  destruction  of  the  fish  mentioned,  or  some 
of  them.    The  taking  need  not  he  such  a  taking  as  would  be  ne- 
cessary to  constitute  Urceny.  See  R.  v.  Glover,  ante,  p.  198.  But  a 
taking  by  angling  in  the  day  time  will  not  be  sufficient.  7  4r  8  G. 
4,  c.  29,  *.  34.    If  a  destruction  only  be  charged,  it  must  be 
proved  to  have  been  wilful.    Prove  also,  that  the  fish  were  Viken 
or  destroyed  in  a  stream  (or  water)  running  or  being  in  land  ad- 
joining to  {see  R.  v.  Hodges,  ante,  p.  187)  or  belongmg  to  the 
dwelfing-house  of  J.N.,  which  at  the  time  belonged  to  J.N., 
or  in  which  he  had  a  right  of  fishery.      The  loc^  situation  of 
the  dwelling-house  and  water  must  also  be  proved;  but  if  the 
boundary  of  any  parish,  township,  or  viU,  happen  to  be  ii^  q,  ^^ 
the  side  of  the  water,  it  will  be  sufficient  to  prove  that  th^  offence 
was  committed  either  in  the  parish,  &c.  named  m  the  indictment, 
or  in  tiie  parish,  &c.  adjoining  tiiereto.  7  4-  8  &.  4,  c.  29^  ^^^ 


200   \$so^/'y  Larceny, 

Indietment  for  stealing  Oy tiers  cr  Oyster  Bread. 

Commencement  as  ante,  p,  1 56] — in  the  county  aforesaid,  from 
a  certain  oyster  bed  {**  any  oyster  bed,  laying,  or  fishery,  being 
the  property  of  any  other  person,  and  st^Seiently  marked  oui  or 
knoum  as  such,")  called ,  the  property  of  J;  N.,  and  sufficient- 
ly [marked  out  and]  known  as  the  property  of  the  said  J.  N.,  one 
thousand  oysters,  of  the  value  of  twenty  sellings,  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take,  and  carry 
away;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity.  //  is  sufficient  to  describe,  either  by  name  or  otherwise, 
the  bed,  laying,  or  fishery  in  which  the  offence  is  committed,  with- 
out stating  the  same  to  be  in  any  particular  parish,  township,  or 
vilL 

Larceny,  punishable  as  such,  see  ante,  p.  157.  7  Jf^B  G,  4,  c.  29, 
*.  36.  • 

Ecidence. 

Prove  a  larceny  of  the  oysters  or  some  of  them,  as  directed  ante, 
p.  157 — 179;  prove  also,  that  the  place  from  whence  they  were 
taken  was,  at  the  time,  the  oyster  bed,  laying,  or  fishery  of  J.  N*, 
and  was  sufficiently  marked  out  or  known  as  such. 


Indictment  for  using  a  Dredge,  ^c,  in  the  Oyster  Fisheiy  of 

another. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid,  with- 
in the  limits  of  a  certain  oyster  bed  ("any  oyster  bed,  laying, 

or  fishery,")  called ,  the  property  of  J.  N.,  and  sufficiently 

[marked  out  and]  known  as  the  property  of  the  said  J.  N.,  un- 
lawfully and  wilfully  did  use  a  certain  dredge  (**any  dredge,  net, 
instrument,  or  engine  whatsoever  ")  for  the  purpose  then  and  there 
of  taking  oysters  ("  oysters  or  oyster  brood") ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity.  See  the  last  precedent. 

J^demeanor,  punishable  by  fine  not  exceeding  twenty  pounds, 
or  impritonment  not  exceeding  three  months,  {unth  or  without  hard 
labour,  and  with  or  without  solitary  confinement  for  the  whole  or 
any  part  of  the  imprisonment,  7  S^SG.4,  c.  29,  s,  4),  or  both.  7  Sf 
8  G.  4,  c.  29,  s.  36.  See  ante,  p.  157. 

Evidence. 

Prove  that  the  defendant  used  a  dredge,  &c,  within  the  limits  of 
the  oyster  bed,  &c.,  of  J.-N.,  as  stated  in  the  indictment;  and 
that  such  oyster  bed,  &c.,  was  at  the  time  the  property  of  J.  N., 
and  was  sufficiently  [marked  out  and]  known  as  such.  The  pur- 
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pose  is  to  be  inferred  firom  the  act,  and  it  is  immaterial  whether 
the  defendant  took  any  oysters  or  oyster  brood,  or  not  The  8ta> 
tnte  does  not  apply  to  persons  catching  or  fishing  for  any  float- 
ing llah  within  die  limits  of  an  oyster  fishery,  with  any  net,  in- 
strument, or  engine  adapted  for  taking  floating  fish  only.  7  4"^ 
G,4j  e.29,  ».  36. 


^^g'fV  ^V^  ^^  Grmmd  of  the  Oysttr  PUMery  of 
amoiher. 

Commencement  as  ante,  p,  156] — ^in  the  county  aforesaid,  upon 
the  ground  ("  ground  or  soil")  of  a  certain  oyster  bed  ("any  oyster 

oedy  Saying,  or  fishery**)  called ,  the  property  of  J.N.,  and 

sufficiently  ^marked  out  and]  known  as  the  property  of  the  said 
J.N.,  with  a  certain  net  ("any  net,  instrument,  or  engine,")  un- 
fandnlly  and  wilfully  did  drag;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

Misdemeanor,  see  the  last  precedent,  7  4*  8  Cr.  4,  c.  29,  s,  36. 

Evidence, 

Prove  that  the  defendant  drag^d  with  a  net,  &c.,  upon  the 
ground  of  the  oyster  bed,  &c,  as  stated  in  the  indictment ;  and 
that  such  oyster  bed,  &c.,  was  at  the  time  the  property  of  J.  N., 
and  was  sufficiently  [marked  out  and]  known  as  such.  The  sta- 
tute does  not  apply  to  persons  catching  or  fishing  for  any  float- 
ing fish  witlun  the  limits  of  any  oyster  fishery,  with  any  net,  in- 
strument, or  engine  adapted  for  taking  floating  fish  only.  7  4"  8 
G.4,  C.29,  *.36, 


Indictment  for  Larceny  by  Lodgers, 

In  every  case  in  which  any  person  shall  steal  any  chattel  or 
fixture  let  to  be  used  by  him  or  her,  in  or  with  any  house  or 
lodging,  (whether  the  contract  shall  have  been  entered  into  by  him 
or  her,  or  by  her  husband,  or  by  any  person  on  behalf  of  him 
or  her,  or  her  husband),  if  a  chattel  be  stolen,  it  shall  be  lawful  to 
prefer  an  indictment  in  the  common  form,  as  for  larceny ;  and  if 
a  fixture  be  stolen,  to  prefer  an  indictment  in  the  same  form  as  if 
the  offender  were  not  a  tenant  or  lodger;  and  in  either  case  to 
lay  the  property  in  the  owner  or  person  letting  to  hire.  7  ^B  O, 
4,  e,  29,  s,  45.  The  indictment,  therefore,  for  stealing  a  chattel 
will  be  in  the  form  ante,p,  156;  and  for  stealing  a  fixture,  in 
the  form,  ante,  p,  190.  The  article  stolen  must  be  described  as 
the  property  of  the  landlord;  and  in  the  latter  case  the  dwelling- 
house  or  lodging  must,  according  to  circumstances,  be  described 
as  the  dwelling-house  of  the  defendant,  or  of  the  landlord,  as 
in  burglary. 

k3 
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Felm^t  jnmiMkahie  at  tmple  laree»y,  ante,  p,  157.  7  jr  8  6*  4» 
e.  29,  S.45. 

Evidenee* 

Prove  a  larceny  o£  the  chattel  mentioned  in  the  indictment,  as 
directed  ante,  p.  157 — 179;  or,  if  the  indictment  allege  that  the 
defendant  stole  a  fixtuiei  prove  the  allegations  of  that  indictment, 
as  directed  emte,  p.  190.  Independently  of  the  statute,  the  am- 
tract  of  letting,  and  that  the  goods  were  in  his  possession  under 
that  contract,  would.be  matter  of  defence  for  the  defendant,  but 
as  that  circumstance  would  now  be  no  defence,  it  is  immaterial 
whether  the  contract  of  letting  be  proved  or  not. 


Indictment  for  breaking  and  entering  a  Church  or  Chapel,  and 

stealing  therein. 

Commencement  as  ante,  p.  156] — ^in  the  county  aforesaid,  the 
church  of  the  said  parish,  [or  "  a  certain  chapel"  (*'  an}^  church 
or  chapel")"]  there  situate,  feloniously  did  break  and  enter,  and 
then  and  there  in  the  said  church,  one  silver  cup  ("  any  cha^ 
tel,")  of  the  value  of  six  pounds,  of  the  chattels  of  the  parishion- 
ers of  the  said  parish,  in  the  said  church  then  and  there  being 
found,  then  and  there  feloniously  and  sacrilegiously  did  steal, 
take,  and  carry  away;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  digmty. 

If  a  chapel,  which  is  private  property,  be  broken  and  entered, 
lay  the  property  as  in  other  cases  of  larceny. 

If  a  parish  church  be  broken  and  entered,  add  a  count  stating 
the  chattel  to  be  the  chattel  of  the  rector,  and  another  stating  it 
to  be  the  chatUl  of  the  churchwardens.  See  1  Haie,  512.  2  /<!.  81. 
2  East,  P.  C.  651. 

Felony,  death.  1  Sf%0.i,  c,  29,  s,  10.  TMs  sentence  may  he 
recorded,  4  Q,  4,  c.  48. 

Evidence, 

Prove  that  the  defendant  broke  and  entered  the  church  or 
chapel  described  in  the  indictment,  in  the  same  manner  as  in 
burglary,  post,  Sect,  4,  except  that  it  need  not  be  proved  to  have 
been  done  in  the  night  time.  If  the  evidence  &ii  in  this  respect, 
the  defendant  may  be  convicted  of  simple  larceny.  Then  prove 
the  larceny,  as  directed  ante,  p,  157 — 1^9.  The  words  "  any  chat- 
tel" would  probably  be  held  to  extend  to  articles  in  a  church  or 
chapel,  though  not  used  for  divine  service;  for  the  words  "any 
goods"  in  the  repealed  statute,  1  Ed, 6,  c.  12,  were  held  not  to 
be  confined  to  goods  used  for  divine  service,  but  to  extend  to  ar- 
ticles used  in  the  church  to  keep  it  in  repair,  as  a  pot  used  to 
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hold  diarcoal  for  airing  the  vaults,  and  a  snatch  block  used  to 
nise  weights,  if  the  bells  wanted  repair.  R.  v.  Rourke,  JL^R, 
386.  The  allegation  of  property  in  the  parishioners,  rector,  or 
churchwardens,  will  be  sufficiently  proved,  by  evidence,  that  the 
chozch  is  a  parish  church;  but  the  property  in  goods  in  a  chapel 
must  be  proved  as  in  ordinary  cases.  Upon  an  indictment  for 
stealing  goods  from  a  dissenting  chapel,  the  first  count  of  the  in- 
dictment described  them  as  the  property  of  the  trustees  of  the 
chapel,  and  the  second,  as  the  property  of  a  person  who  was 
employed  to  take  care  of  the  chapel,  kept  the  keys  of  the  cha- 
pel, and  received  a  salary  for  so  doing;  the  first  count  was  not 
proved,  and  the  judges  held  that  the  second  could  not  be  sua- 
tained,  because  the  goods  could  not  be  considered  as  belonging 
to  the  chapel-keeper.  JL  v.  Hutchituonf  jR.  4"  A.  412.  Lastly, 
prove  that  the  church  or  chapel  is  situate  as  described  in  the  in- 
dictment. 


Indictment  for  stealing  in,  and  breaking  out  of,  a  Church  or  Chapel, 

Commencement  as  ante,  p.  156] — ^in  the  county  aforesaid,  one 
alver  cup  of  the  value  of  six  pounds,  of  the  chattels  of  the  pa- 
rishioners of  the  said  parish,  in  the  church  (*'  church  or  chapel") 
of  the  said  parish  there  situate,  then  and  there  being  found,  then 
and  there  in  the  said  church  feloniously  did  steal,  take,  and 
carry  away;  and  that  the  said  J.  S.,  so  being  in  the  said  church  as 
aforesaid,  and  having  then  and  there  committed  the  said  felony 
in  the  said  church  as  aforesaid,  afterwards,  and  after  he  had  so 
committed  the  said  felony  in  the  said  church  as  aforesaid,  on  the 
day  and  yeax  aforesaid,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously  did  break  out  of  the  said 
church ;  against  die  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  Kinjg^,  his  crown 
and  dignity.     See  the  last  precedent. 

Felony,  death,  7  SfSG,  4,  c.  29,  «.  10.  See  the  last  precedent. 

Evidence, 

Prove  the  larceny,  as  directed  in  the  last  case;  prove  the 
breaking  out  as  in  burglary,  post,  Sect,  4,  except  that  it  need  not 
be  proved  to  have  been  done  in  the  night  time ;  and  px^ove  the 
local  situation  of  the  church  or  chapel  as  described  in  the  indict- 
ment. 


Indictment  for  Housebreaking, 

Commencement  as  ante,  p,  156] — in  the  county  aforesaid,  the 
dwelling-house  of  J.  N.,"  there  situate,  feloniously  did  break  and 
enter,  and  two  pewter  dishes,  of. the  value  of  five  shillings; 
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one  dressing  case,  of  the  valoe  of  two  pounds ;  and  six  ebaixs, 
of  the  value  of  thirty  shillings,  (*'  ekattelj  mumey,  or  vaiuahle 
seemity"  gee  a$Ue,  p.  160),  of  die  goods  and  chattels  of  the  said 
J.  N.,  in  the  said  dwelling-honse  dien  and  there  helng  foand^ 
then  and  there  in  the  said  dwelling-hoiise  feloniously  did  tftetX,' 
take,  and  earry  away ;  against  the  peace  of  our  lord  the  Bng', 
his  crown  and  dignity.  ^  ihe  intUcimgni  charge  a  larceny  ofan^ 
valuable  iecuriiyt  conclude  *'  against  the  form  of  the  statute, 
&c." 

Felony t  death.  7  4*  8  G.  4,  r.  29, 1. 1 2.  This  tenience  may  be 
recorded.  4  G,  4,  e.  48. 

Efsidence, 

The  dwelUng'houte  of  J.  N,"] — This  must  be  proved  in  the  same 
manner  as  in  burglary,  see  post.  Sect,  4.  By  stat.  7  4*  8  G.  4,  c.29, 
s.  13,  it  is  provided  and  enacted,  that  no  building,  dthough  with- 
in the  same  curtilage  with  the  dwelling-house,  and  occupied  there- 
with, shall  be  deemed  to  be  part  of  such  dwelling-house  for  the 
purposes  of  house-breaking,  stealing  in  the  dwelling-house,  &c, 
unless  there  shall  be  a  communication  between  such  building  and 
dwelling-house,  either  immediate,  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  otlier. 

Did  bretUc  and  enter"] — This  must  be  proved  in  the  same  man- 
ner as  in  butglary;  1  Hale,  526.  Fast.  108.  see  post,  Sect,^; 
except  that  it  need  not  be  proved  to  have  been  done  in  the  night 
time ;  but  if  it  be  proved  to  have  been  done  in  the  night  time,  so 
as  to  amount  to  burglary,  the  defendant  may,  notwithstanding, 
be  convicted  upon  this  indictment  See  B.  v.  Pearee,  R,  ▼.  Ro- 
binson,  ante,  p.  48. 

Then  and  there  in  the  said  dwelling-house,  4*^ .] — There  must 
be  an  actual,  and  not  merely  a  constructive,  taking,  but  in  all 
other  respects  the  larceny  may  be  proved  in  the  manner  direct- 
ed ante,  p.  157 — 179.  The  value  of  the  goods  is  immaterial,  if 
a  breaking  and  entry  be  proved. 

If  the  prosecutor  succeed  in  proving  the  larceny,  but  fail  in 
proving  any  of  the  other  circumstances  above  mentioned,  the  de- 
fendant may  be  convicted  of  simple  larceny ;  or  if  the  prosecutor 
fail  in  proving  the  breaking  and  entry,  and  the  goods  be  laid  and 
proved  to  be  of  the  value  of  five  pounds,  the  defendant  may  be 
convicted  of  stealing  in  the  dwelling  house. 


Indictment  for  stealing  in  a  Dwelling-house,  some  Person  therein 

being  put  in  fear. 

Commencement  as  ante,  p,  156] — in  the  county  aforesaid,  one 
silver  basin  of  the  value  of  three  pounds,  and  one  coat  of 
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the  ^flliie  tit  five  shUfings  ("  duUUif  money,  or  vaktaUM  Men- 
rjiy^"  met  trnte,  p.  160),  of  the  goods  and  diattels  of  J.  N.» 
hi  th»  ^weUing'house  of  the  said  J.  N.  there  situate,  thett 
and  tbere  being  found,  then  and  there  in  the  said  dwelling- 
hdvae  ftoloniously  did  steal,  take,  and  carry  away ;  one  J.  iL, 
and  M.  his  wHe,  then,  to  wit,  at  die  time  of  the  committiag 
of  Uie  felony  aforesaid,  being  in  the  said  dweUing-house»  and 
therein  by  the  said  J.  S.  then  and  there  being  put  in  fear;  against 
the  fbnn  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
7%e  indiciment  must  expressly  allege  thai  some  person  in  the  house 
fsKu  put  in  fear  by  the  defendant,  R,  v.  EiheringUm,  2  Leach,  67 1 . 
2  E€ut,  P,  C.  635. 

^ehny,  death.  7  4*  8  6. 4,  c.  29,  s.  12.     This  sentence  may  be 
recorded,  4  G.  4,  e.  48. 

Evidence. 

Prove  the  larceny  as  directed  ante,  p.  157 — 179.  The  value 
is  immaterial,  if  some  person  .was  in  the  house  at  the  time,  and 
was  put  in  fear.  Then  prove  that  the  larceny  was  committed 
in  the  dwelling-house  of  J.  N.,  situate  as  described  in  the  in- 
dictment, or  in  soifie  building  occupied  therewith,  and  connect- 
ed or  communicating  therewith,  either  immediately,  or  by  means 
of  a  covered  and  inclosed  passage.  See  the  evidence  in  the  last 
case.  Lastly,  prove  that  the  person  mentioned  in  the  in- 
dictment was  in  the  house  at  the  time,  and  was  put  in  fear  by 
the  defendant  or  his  accomplices.  JL  v.  Etherington,  2  Leach,  67 1 . 
2  East,  P.  C.  635.  It  does  not  appear  to  have  been  settled,  whe- 
ther it  is  necessary  to  prove  an  actual  sensation  of  fear,  but  the 
practice  has  been,  upon  the  repealed  stat.  3  W.SfM.  c.  9,  which, 
fortius  purpose,  is  the  same  as  the  present,  to  require  proof  of  ac« 
tual  fear,  where  the  fact  was  committed  out  of  the  presence  of  the 
party,  so  as  not  to  amount  to  a  robbery  at  d>mmon  law,  and  it 
has  been  said,  if  the  fact  be  committed  in  the  presence  of  the 
party,  to  depend  upon  circumstances  whether  fear  will  or  will  not 
be  implied ;  if  the  party  in  whose  presence  the  property  was  taken, 
was  not  conscious  of  the  fact,  no  fear  can  be  implied.  See  2  East, 

p.aezs. 

If  the  prosecutor  fail  to  prove  that  the  person  mentioned  in  the 
indictment  was  in  the  dwelling-house,  and  was  put  in  fear,  the 
defendant  may  still  be  convicted  of  simple  larceny ;  or  if  the 
goods  stolen  in  the  dwelling-house  be  laid  and  proved  to  be  of  the 
value  of  five  pounds,  he  may  be  convicted  of  stealing  in  the  dwell- 
ing-house. 


Indictment  for  stealing  in  a  DweUvng'house,  to  the  value  of  51. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid,  one 
silver  sugar  basin  of  the  value  of  three  pounds,  six  silver  table 
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■poona  of  the  ▼aliw  of  three  pounds,  and  twelve  silver  tea  spoons 
A  the  value  of  two  pounds,  ("  ckattei,  money  f  or  tfoluable  seewri-^ 
tfft*  see  ante,  p,  160),  of  die  goods  and  chattels  of  one  J.  G.,  in 
Uie  dwetUng^hottse  of  J.  N.  there  situate,  then  and  there  b^g- 
ibund,  then  and  there  in  the  said  dwelling-house  feloniously  did 
steal,  take,  and  carry  away;  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity,     ffthe  Ukdictment  charge  a  larceny 
Iff  any  valnabh  security,  eonelnde  "  against  the  form  of  the  statute, 
&C."     Where  the  indietment  alleged  that  the  defendant,  at  4««» 
etele  certain  goods  '*t«  the  dwelUng-house  of  W.  7.,  then  and  there 
being,"  omitting  the  words  **  there  situate,"  the  judges  held  that 
the  house  must  be  considered  as  stated  to  be  in  the  place  laid  as 
special  venue.    R.  v.  Napper,  IL^M.  44. 

Felono,  death.  7  4-8  G.  4,  c.  29,  s.  12.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48. 

Evidence. 

Prove  the  larceny,  as  directed  ante,  p,  157 — 179 ;  prove  it 
to  have  been  committed  in  the  dwelling-house  of  J.  N.,  or  in  some 
building  occupied  therewith,  and  connected  or  communicating 
therewith,  either  immediately  or  by  means  of  a  covered  and  in- 
closed passage  leading] from  the  one  to  the  other;  (see  the  evi- 
dence in  the  last  case  but  one) ;  and  prove  the  goods  stolen  to  be 
of  the  value  of  five  pounds  or  more. 

If  you  fail  to  prove  the  larceny,  the  defendant  must  of  course 
be  acquitted  altogether.  If  you  &il  to  prove  it  to  have  been  com- 
mitted in  a  dwelling-house  or  some  building  communicating  there- 
with, (such  as  burglary  might  be  committed  in,  2  Ecut,  P.  C.  644. 
and  see  post,  Sect,  4),  or  Ml  to  prove  that  it  was  the  dwelling- 
house  of  J.  N.,  R.y.  White,  1  Leach,  252,  R.v.  Woodward,  Id, 
253,  n.  and  see  ante,  p.  31,  or  fail  to  prove  the  goods  (stolen  at 
any  one  time,  R^w.  Petrie,  1  Leach,  294.  see  R.  v.  Hamilton, 
Id,  348.  R,  V.  Dunn,  ante,  p.  56),  to  be  of  the  value  of  five  pounds, 
the  defendant  must  be  acquitted  of  the  capital  offence,  and  found 
guilty  of  the  simple  larceny  only. 

If  a  man  steal  the  goods  of  another  in  his  own  house,  R,  v. 
Thompson  et  al.,  1  Leach,  338,  or  a  woman  steal  the  goods  of  a 
stranger  in  the  house  of  her  husband,  R.v.  Gould,  1  Leach,  217, 
it  is  not  within  the  statute ;  which  was  not  intended  to  protect 
property,  which  might  be  in  a  house,  from  the  owner  of  the  house, 
but  from  the  depredations  of  others.  Where  a  lodger  invited  an 
acquaintance  to  sleep  at  his  lodgings  without  Ihe  knowledge  of 
his  landlord,  and  during  the  night  stole  his  watch  from  the  bed's 
head,  it  was  doubted,  at  the  trial,  whether  the  lodger  was  not  to 
be  considered  a?  the  owner  of  the  house  with  respect  to  the 
prosecutor;  but.  the  judges  held,  that  the  defendant  was  properly 
convicted  of  stealing  in  the  dwelling-house.  R.  v.  Taylor,  R,  4* 
it.  418.   So,  if  the  goods  be  under  the  protection  of  the  person 
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of  the  prosecutor  at  the  time  they  are  stolen,  the  case  will  not  be 
wHhin  the  statute.  As,  for  instance,  where  the  defendant  pro- 
caied  money  to  be  delivered  to  him  for  a  particular  purpose,  and 
then  ran  away  with  it;  R.  t.  Campbell,  2  Leach,  264;  ante,jk 
171;  and  where  the  prosecutor,  by  the  trick  of  ring-dropping, 
was  induced  to  lay  down  his  money  upon  a  table,  and  the  de- 
fendant took  it  up,  and  carried  it  away ;  it.  v.  Owen,  2  Leaehf 
572.  2  Eaet,  P.  C  645 ;  these  cases  were  holden  not  to  be  with- 
in the  statute.  For  a  case  to  be  within  the  meaning  of  the  sta* 
tnte,  it  is  necessary  that  the  goods  should  be  under  the  protection 
of  the  house,  and  be  deposited  in  it  for  safe  custody.  But  property 
left  at  a.  house  for  a  person  supposed  to  reside  there,  will  be  un- 
der the  protection  of  the  house,  and  the  stealing  of  it  wUl  be 
within  the  statute.  Two  boxes  belonging  to  A.,  who  resided  at 
38,  Rupert-street,  were  delivered  by  a  porter,  (whether  by  mis- 
take or  design  did  not  appear)  at  No.  83  in  the  same  street;  the 
owner  of  the  house  imagining  that  they  were  for  the  defendant 
who  lodged  there,  delivered  them  to  him;  the  defendant  con- 
verted the  contents  of  the  boxes  to  his  own  use,  and  absconded; 
it  was  doubted  at  the  trial  whether  the  goods  were  sufficiently 
within  the  protection  of  the  dwelling-house  to  bring  the  case 
within  the  statute,  but  the  judges  held  that  they  were  under  the 
protection  of  the  dwelling-house,  and  that  the  conviction  for  the 
capital  offence  was,  therefore,  correct.  /2,  v.  Carrol,  R,  ^  M*  89. 
So,  if  one,  on  going  to  bed,  put  his  clothes  and  money  by  his  bed 
side,  these  are  under  the  protection  of  the  dwelling-house,  and 
not  of  the  person.  R,  v.  ThwBM*,  Car,  Sup.  295.  It  is  a  ques- 
tion for  the  court,  and  not  for  the  jury,  whether  goods  are  un- 
der the  protection  of  the  dwelling-house,  or  in  the  personal 
care  of  the  owner.  Ih. 


Indictment  for  breaking,  Sfc.  a  Building  within  the  Curtilage,  and 

stetUing  therein. 

Commencement  as  ante,  p,  156] — in  the  county  aforesaid,  a 
Certain  building  of  one  J.  N.,  there  situate,  felouiously  did  break 
and  enter  (the  said  building  then  and  Uiere  being  within  the 
curtilage  of  the  dwelling-house  of  tlie  said  J.  N.  there' situ- 
ate, and  by  the  said  J.  N.  then  and  there  occupied  therewith, 
and  there  being  then  and  there  no  communication  between  the 
said  building  and  the  said  dwelling-house,  either  immediate  or 
by  means  of  any  covered  and  inclosed  passage,  leading  from  the 
one  to  the  other),  and  that  the  said  J.  S.  then  and  there,  in  the 
said  building,  with  force  and  arms,  one  silver  watch  of  the  value  of 
forty  shillings,  ("  chattel,  money,  or  valuable  security,"  see  ante, 
p.  160),  of  the  goods  and  chattels  ofthe  said  J.  N.,  in  the  said  build 
ing  then  and  there  being  found,  then  and  there  in  the  said  build- 
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mg  feloniously  did  steal,  take,  and  carry  away ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  agunst  th^ 
peace  of  our  lord  the  King,  his  crown  and  dignity.  This  c<mu^ 
may  he  added  to  an  indictment  for  burglarvi  house-breakingf  or 
steaUng  in  a  dweUing'house  to  the  amount  of  five  pounds,  7  4*  ^  Cr. 
4,  c  29,  s,  14,  and  should  be  added  whenever  it  is  doubtful  whe^ 
ther  the  building  is  in  strictness  a  dwelling-house. 

Felony  f  transportation  for  life,  or  for  not  less  than  seven  years, 
or  imprisonment,  {with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement,  for  the  whole  or  any  part  of  the  impri- 
sonment, 7  4*  S  G.  4,  e.  29,  s.  4),  for  not  more  than  four  years  ;  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
in  addition  to  the  imprisonment,  if  the  court  shall  think  fit,  7  4*  8 
6.  4,  c.  29,  s.  14.     See  ante,  p,  157. 

Enidenee. 

To  support  this  indictment,  you  must  prove  that  the  defend- 
ant hroke  and  entered  the  huilding  in  question ;  that  the  build- 
ing so  broken  and  entered  was  occupied,  at  the  time  when  the; 
offence  was  committed,  by  J.  N.,  with  his  dwelling-house,  and 
was  within  the  same  cartilage  with  it;  that  the  defendant  there 
stole  the  goods,  &c.,  enumerated  in  the  indictment;  and  that  the 
building  is  situate  as  described  in  the  indictment. 

The  breaking  and  entering  must  be  proved  in  the  same  man- 
ner as  in  burglary,  post,  Sect  A,  except  that  it  is  immaterial  whe- 
ther it  be  done  in  the  day  or  night  If  this  proof  fail,  the  de- 
fendant may  be  convicted  of  simple  larceny. 

The  huilding  described  in  the  statute  is,  any  building  within 
the  curtilage  of  a  dwelling-house,  and  occupied  therewith,  not 
being  part  of  the  dwelling-house,  that  is,  not  communicating 
with  the  dwelling-house,  either  immediately  or  by  means  of  a 
covered  and  inclosed  passage  leading  from  the  one  to  the  other. 
To  break  and  enter  such  a  building  was,  before  the  present  sta- 
tute, burglary,  or  house-j^eaking;  and  although  this  enactment, 
which  expressly  defines  the  building  meant  to  be  a  building 
vrithin  the  curtilage,  appears  to  exclude  many  of  those  buildings 
which  were  formerly  deemed  parcel  of  the  dwelling-house,  from 
their  adjoining  to  the  dwelling-house,  and  being  occupied  there- 
with, although  not  within  any  common  inclosure  or  curtilage ; ' 
some  of  the  cases  decided  upon  these  subjects  may  afford  some 
construction  of  the  present  section.  Where  the  defendant  broke 
into  a  goose  house,  which  opened  into  the  prosecutor's  yard,  into 
which  yard  the  prosecutor's  house  also  opened,  and  the  yard  was 
surrounded,  partly  by  other  buildings  of  the  homestead,  and 
partly  by  a  wall,  in  which  there  was  a  gate  leading  to  the  road, 
and  some  of  the  buildings  had  doors  opening  into  the  lane,  as 
well  as  into  the  yard,  the  goose  house  was  holden  to  be  part  of 
the  dwelling-house.    ILv.Claybum,  R,^R.S60.    Where  tlie 
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prosecutor's  hoose  wa$  at  the  coroer  of  the  street,  and  adjoining 
thereto  was  a  workshop,  beyond  which  a  coach  bouse  and  stable 
adjoined,  all  of  which  were  used  with  the  house,  and  had  doors 
opening  into  a  yard  belonging  to  the  house,  whidi  yard  was  sur- 
rounded by  adjoining  buildings,  and  was  altogether  inclosed,  but 
the  shop  had  no  internal  communication  with  the  house,  had  a 
door  openmg  into  the  street,  and  its  roof  was  higher  than  that  of 
the  house ;  the  workshop  was  holden  to  be  parcel  of  the  dwell- 
mg-house.    R,  v.  ChcUkling,  R,  4*  R'  334.     So,   a   warehouse, 
which  had  a  separate  entrance  from  the  street,  and  had  no  inter- 
nal communication  with  the  dwelling-house,  with  which  it  was 
occupied,   but  was  under  the  same  roof,  and  had  a  back  door 
opening  into  the  yard,  into  which  the  house  also  opened,  and 
inrhich  inclosed  both,  was  holden  to  be  part  of  the  dwelling-house. 
R.  ▼.  Lithgo,  R.  ^R.  357.     So,  where  in  one  range  of  buildings 
the  prosecutor  had  a  warehouse  and  two  dwelling-houses,  for- 
merly one  house,  all  of  which  had  entrances  into  the  street,  but 
had  also  doors  opening  into  an  inclosed  yard  belonging  to  the 
prosecutor;  and  the  prosecutor  let  one  of  the  houses  between  his 
house  and  the  warehouse,  together  with  certain  easements  in  the 
yard ;  it  was  holden,  that  the  warehouse  was  parcel  of  the  dwell- 
ing-house of  the  prosecutor;  it  was  so  before  the  division  of  the 
house,  and  remained  so  afterwards.    R.  t.  Walters,  R,  ij^  M.l  3. 
And  where  the  dwelling-house  of  the  prosecutor  was  in  the  centre 
of  a  space  of  about  an  acre  of  land,  surrounded  by  a  garden  wall,  the 
front  wall  of  a  factory,  and  the  wall  of  the  stable  yard,  the  whole 
being  the  property  of  the-  prosecutor,  who  used  the  factory,  part- 
ly for  his  own  business  and  partly  in  a  business  in  which  he  had 
a  partner;  and  the  factory  opened  into  an  open  passage,  into 
which  the  outer  door  of  the  dwelling-house  also  opened;  it  was 
holden,  that  the  factory  was  properly  described  as  the  dwelling- 
house  of  the  prosecutor.    R,  v.  Hancock,  R,SfR.  170.  see  R.  v. 
Eggington,  2  Leach,  913,  2B,^P,  508.     But  a  building  sepa- 
rated from  the  dwelling-house  by  a  pubNfc  thoroughfare,  cannot 
be  deemed  to  be  part  of  the  dwelling-house.    R,  v.  Westwood,  R, 
^  R.  495.   So,  neither  is  a  wall,  gate,  or  other  fence,  part  of  the 
<ratward  fence  of  the  curtilage,  and  opening  into  no  building,  but 
into  the  yard  only,  part  of  the  dwelling-house ;  R.  v.  Rennet,  R. 
4*  R*  289 ;  nor  is  the  gate  of  an  area,  which  opens  into  the  area 
only,  if  there  be  a  door  or  fastening  to  prevent  persons  from 
passing  froqa  the  area  into  the  house,  although  that  door  or  other 
festening  may  not  be  secured  at  the  time.    R,  v.  Davis,  JS.  4*  -A* 
322. 

From  analogy  to  the  cases  of  R,  v.  Pearce  and  R.  v.  Robinson, 
ante,  p.  48,  it  would  seem  to  be  unnecessary  to  negative,  in  the 
indictment,  that  the  building  communicated  with  the  dwelling- 
house,  either  immediately,  or  by  means  of  a  covered  and  inclosed 
way;  and  from  the  same  analogy  it  would  seem,  that  the  defend- 
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ant  might  be  convicted  upon  tliis  indictment,  though  the  buildings 
should  appear,  in  fact,  to  be  part  of  the  dvrelling-house,  and  the 
evidence  amount  to  a  bui^lary.  But  as  this  point  has  not  been 
directly  decided,  the  analogy  between  this  and  the  cases  alluded 
to  may  be  doubted ;  and  the  prosecutor  should  be  prepared  with 
evidence  to  prove  that  the  building  did  not  so  communicate  with 
the  dwelling-house;  and  if  it  be  doubtful  whether  the  building 
be,  in  fact,  part  of  the  dwelling-house,  a  count  should  be  added 
§br  buiglary  or  house-breaking. 

The  larceny  In  the  building  must  be  proved  in  the  same  man- 
ner as  upon  an  indictment  for  house-breaking,  aute,  p,  204,  or 
stealing  in  a  dwelling-house,  ante,  p,  206. 


Indictment  fir  breaking,  SfCf  and  stealing  in  a  Shop,  S^. 

Commencement  as  ante,  p,  156] — in  the  county  aforesaid,  the 
shop  ("  ehop,  warehouse,  or  counting  iumse")  of  J.  N.,  there  si- 
tuate, feloniously  did  break  and  enter,  and  twenty  yards  of  mus- 
lin, of  the  value  of  twenty  shillings  ("  chattel,  money,  or  valuabie 
security,"  see  ante,p*  160),  of  the  goods  and  chattels  of  the  said 
J.  N.,  in  the  said  shop  then  and  there  being  found,  then  and 
there  in  the  said  shop  feloniously  did  steal,  take,  and  carry 
away;  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity.  Jf~the  indictment  charge  a  larceny  of  valuable  seeuri' 
ties,  conclwie  *'  against  the  form  of  the  statute,  &c." 

Felony,  transportation  fir  life,  or  for  not  less  than  seven  yeare, 
or  imprisonment,  {with  or  without  hard  labour,  and  with  or  with' 
oitt  soUtary  confinement  fir  the  whole  or  any  part  of  the  imprison- 
ment, 7  4r  8  OA,  c.  29,  #.  ^),fir  not  more  than  four  years;  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
in  addition  to  the  imprisonment,  if  the  court  shall  think  fit.  7  Ij^S 
0, 4,  c.  29,  s,  15.     See  ante,  p.  157. 

Evidence, 

Prove  that  the  defendant  broke  and  entered  the  shop,  &c.,  in 
question,  in  the  same  manner  as  upon  an  indictment  for  burg- 
lary, post.  Sect.  4,  except  that  it  is  immaterial  whether  the  break- 
ing and  entry  be  by  night  or  day;  if  this  proof  fail,  the  defend- 
ant may  be  convicted  of  the  simple  larceny.  Prove  that  the 
sh<^,  &c.,  was,  at  the  time,  &c.,  the  shop  of  J.  N.,  that  is,  that 
he  occupied  it,  and  carried  on  business  there ;  then  prove  the  lar- 
ceny of  the  goods  enumerated  in  the  indictment,  in  the  same 
manner  as  upon  an  indictment  for  house-breaking,  ante,  p.  204, 
or  stealing  in  the  dwelling-house,  ante,  p.  206 ;  the  value  is  im- 
material. And,  lastly,  prove  that  the  shop,  &c.,  is  situate  as  de- 
scribed in  the  indictment 

Upon  the  repealed  stat.  10  4r  11  ^.  3,  c.  23,  s.  1,  it  was 
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liolde&y  that  the  goods  stolen  most  have  been  the  actual  property 
of  the  owner  of  die  shop,  &&,  R.  v.  Stone,  1  Leach,  S3i.  Amnu 
%  JBaetf  P.  C.  642,  or,  at  least,  such  as  were  left  with  him  for  sale, 
Jb»f.  and  were  exposed,  or  intended  to  be  exposed,  for  sale.  It 
was  also  holden,  that  a  warehouse,  to  be  within  the  meaning  of 
that  atabite,  must  have  been  such  as  fiictors  or  traders  keep  their 
goods  for  sale  in,  and  where  customers  go  to  view  them,  and  not 
such  as  are  used  for  the  safe  keeping  of  goods  merely.  JLv. 
HamMMrd,  FosU  77, 78.  $ee  Jl.  ▼.  Go^ey,  1  Leaeh,  287.  But  the 
repealed  statute  is  so  totally  different  finom  the  present,  whidi, 
firom  its  general  terms,  would  appear  to  have  been  intended  to 
provide  against  these  distinctions,  that  these  dedaons  cannot  be 
relied  upon,  even  as  guides  to  the  construction  of  the  present 
section. 


Indictment  for  stealing  SUk,  ^c,  in  the  Process  cf  Manufaeiure- 

Cammencemeht  as  ante,  p.  156]  in  the  county  aforesaid,  thir- 
ty yards  of  linen  cloth,  ("  any  goods  or  article  of  silk,  umollent 
Knell,  or  cotton,  or  any  one  or  more  of  these  materials  mixed  teith 
each  other,  or  mixed  with  any  other  material"),  of  die  value  of 
twenty  shillings,  {**  to  the  vahie  often  shillings^  )  of  the  goods  and 
chattels  of  J.  N.,  in  a  certain  mill  and  building,  ("  building,  field, 
or  other  jdace"),  of  the  said  J.  N.,  there  situate,  then  and  there 
being  found,  then  and  there  in  the  said  mill  and  building  feloni* 
ously  did  steal,  take,  and  carry  away,  whilst  the  same  were  laid, 
plaoed,  and  exposed  in  the  sud  mill  and  building,  during  a  oer^ 
tain  stage,  process,  and  progress  of  manu&cture;  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.     O^hereounte 
may  be  added,  stating  the  particular  process  and  progress  of 
manufaeture  in  which  the  goods  were  when  stolen. 

Felony,  transportation  for  Ufe,  or  for  not  less  than  seven  years, 
or  imprisonment  (with  or  without  hard  labour,  and  with  or  without 
eoUtary  coi^nement,for  the  whole  or  any  part  of  the  inqprisonment, 
7 ^S  G»4,  c.  29,  s, 4),  for  not  more  than  four  years ;  and,  ifm 
nsale,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped^  m 
adttition  to  the  imprisonment,  if  the  court  shall  think  fit,  7  4*  8  G. 
4,  e,  29,  s.  16.     See  ante,  p.  157. 

Evidence* 

Prove  the  larceny,  as  directed  ante,p,  157 — 179,  except  that 
an  ai^ual,  and  not  merely  a  constructive  taking,  must  be  proved; 
prove  the  value  of  the  goods  to  be  10^.  at  the  least;  then  prove 
that  the  goods  were  stolen  from  the  building,  field,  or  other 
place  described  in  the  indictment,  situate  as  described;  and,  last* 
ly,  prove  that,  when  stolen,  the  goods  were  placed,  laid,  or  ex- 
posed in  the  building,  &c.,  described,  in  a  certain  stage,  process, 
or  progress  of  manu&cture. 
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Where,  upon  an  indictment  upon  the  repealed  statute  18  ff.  3, 
c.  27j  for  stealing  yam  from  a  bleaching  ground,  it  appeared  in 
evidence,  that  the  yam,  at  the  time  it  was  stolen,  was  in  heaps, 
for  the  purpose  of  being  carried  into  the  house,  and  not  spread 
out  for  bleaching,  Thompson,  B.,  held,  that  the  case  was  not  with* 
in  the  statute.   R,  y.  HugiU,  2  Russ,  245.     So,  where  the  indict- 
ment was  for  stealing  calico,  placed  to  be  printed  and  dried  in.  at 
certain  building,  it  was  holden,  that,  in  oWter  to  support  the  ca— 
pital  charge,  it  was  necessary  to  prove,  that  the  building  from 
which  the  calico  was  stolen,  was  used  either  for  drying  or  print- 
ing calico;  R,  v.  Dixon,  R,^R,  53;  but  it  should  be  observed, 
that  the  repealed  statute  mentioned  particularly  a  building,  &c«9 
made  use  of  by  any  calico  printer,  &c.,  for  printing,  whitenings 
booking,  bleaching,  or  dyeing. 

If  you  prove  the  larceny,  but  fiiil  to  prove  the  other  cSrcuq^ 
stances,  so  as  to  bring  the  case  within  the  statute,  the  defendant 
must  be  found  guilty  of  the  simple  larceny  only. 


Indictment  for  stealing  from  a  Vessel  on  a  navigable  River. 

Commencement  €u ante,  p.  156] — ^in  the  county  aforesaid,  twenty 
pounds  weight  of  indigo,  ("  any  goods  or  merchandize,") ,  of  the 
value  of  flf^  shillings,  <^  the  goods  and  merchandize  of  J.  N^y 
then  and  there  being  in  a  certain  ship  called  the  Rattler,  (''  ves» 
set,  barge,  or  boat,  ^any  description  whatsoever,")  upon  the  na-^ 
vigaUe  river  Thames,  ("  in  any  port  of  entry  or  discharge,  or  vpon 
any  navigable  river  or  canal,  or  in  any  creek  belonging  to  or 
eommtmicating  with  any  such  port,  river,  canal,  or  creek,")  then 
and  there  being  found,  then  and  there  in  the  said  ship  felonious- 
ly did  steal,  take,  and  carry  away;  against  the  peace  of  oiir  siud 
lord  the  King,  his  crown  and  dignity. 

Felony,  transportation  for  life,  or  for  not  less  tJuM  seven  years, 
or  imprisonment  (with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  the  whole  or  any  peart  of  the  imprisonment^ 
7  ^SO,i,c,  29,  s.  i)tfor  not  more  than  four  years,  and,  ifh  male, 
to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped,  in  add*- 
tion  to  the  imprisonment,  jfthe  court  sh(Ul  think  fit.  7  i^%G,A,  c. 
29,  s.  17.  See  ante,  p.  157. 

Evidence, 

Prove  a  larceny,  as  directed  ante,  p.  157 — 179,  except  that  you 
ipust  prove  an  actual,  and  not  merely  a  constructive  taking. 
The  words  "goods,  wares,  and  merchandise,"  in  the  repealed  stat 
24  G,  2,  a  45,  were  holden  to  extend  to  such  goods,  &c.  only  as 
are  usually  lodged  in  vessels,  or  on  wharfs  and  quays,  ^v. 
Grimes,  Fost,  79,  n.  R.v,  Leigh,  1  Leach,  52,  Prove  that  the 
goods,  &c.,  were  at  the  time  in  the  ship  described  in  the  indict- 
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m'ent.  The  words  of  the  statute  are  "tn  any  vessel,"  &c.;  tkd 
it  is  dierefore  immaterial  whether  the  defendant  succeeded  in 
tekin^  the  goods  from  the  ship  or  not,  if  there  was  a  sttiHcient 
asportation  in  the  ship  to  constitute  larceny.  A  man  cannot  be 
giikty  of  this  <^ence  in  his  own  ship.  R,  v.  Madox,  R,  8f  R,  92. 
Lastly,  prove  that  the  ship  was  at  the  time  upon  the  river,  &c. 
mentioned  ii\  the  indictment.  This  is  matter  of  local  descrip- 
tion, and  a  variance  in  this  respect  between  the  statement  and 
proof  will  be  &tal.  Inhere  it  was  laid  to  be  committed  in  a  barge 
on  the  river  Thames,  and  proved  to  have  been  committed  in  a 
barge  lying  aground  on  the  banks  of  one  of  the  creeks  of  the  ri- 
ver, namely,  Limehouse  dock,  it  was  holden  to  be  a  fatal  vari- 
ance. R,  ▼.  PikCf  1  Leachf  417. 

If  you  prove  the  larceny,  but  fail  in  proving  the  other  circum- 
stances requisite  to  bring  the  case  within  the  statute,  the  defend - 
awt  may  be  convicted  of  the  simple  larceny. 


Indictment  for  stealing  from  a  Dock,  ^c. 

Commencement  as  amte,  p»  156] — ^in  the  county  aforesaid, 
twenty  pounds  weight  of  indigo,  ('*  any  goods  or  merchandize,**) 
of  the  value  of  fifty  shillings,  of  the  goods  and  merchandize  of 
J.  N.,  in  and  upon  a  certain  dock,  {**dockf  wharf,  or  quay  ")  ad- 
jacent to  a  certain  navigable  river  called  the  Thames,  {^*  adjacent 
to  any  port,  8fc**  see  the  last  precedent)  then  and  there  being 
found,  then  and  there  from  the  said  dock  feloniously  did  steal, 
take,  and  carry  away ;  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Felony.  7  4"  8  G.  4,  c.  29,  *.  17,     See  the  last  precedent. 

Evidence. 

Prove  the  larceny,  as  directed  ante,  p.  157 — 179,  except  that 
there  must  be  an  actual  and  not  merely  a  constructive  taking. 
The  goods  must  be  such  as  are  usually  deposited  upon  docks,  &c. 
for  shipment,  safe  custody,  or  the  like.  Prove  that  the  goods  were 
tAsn  from  the  dock,  &c. ;  for  which  purpose  a  mere  removal,  such 
as  would  be  sufficient  to  constitute  simple  larceny,  will  not  suf- 
fice, for  the  words  of  the  statute  are  **  from  any  dock,"  &c.  to  sa- 
tisfy which  there  must  be  an  actual  removal  from  the  dock,  &c. 
in  die  same  manner  as  upon  an  indictment  for  stealing  from  the 
person,  post.  Lastly,  prove  that  the  dock,.&c.  from  which  the 
goods  were  taken  is  adjacent  to  the  navigable  river,  &c.  This,  as 
we  have  seen  in  the  last  case,  is  a  matter  of  local  description,  and 
must  be  proved  strictly  as  Isdd. 

•  If  you  prove  the  larceny,  but  fail  in  proving  any  of  the  other 
circumstances  necessary  to  bring  the  case  within  the  statute,  the 
defendant  may  be  convicted  of  the  simple  larceny. 
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Indictment  for  Robbery, 

Commencement  at  ante,p,  156]~in  the  county  aforesaid.  In 
and  upon  one  J.  N.,   in  ^e  peace  of  God  and  of  our  lord  tlie 
King  then  and  there  being,  feloniously  did  make  an  assault^  and 
him  the  said  J.  N.  in  bodily  fear  and  danger  of  his  life  then  and 
there  feloniously  did  put,  and  ten  pieces  of  the  current  gold  coin 
of  the  realm,  called  sovereigns^  of  the  value  of  ten  pounds,  axid 
one  gold  watch  of  the  value  of  five  pounds,  (V  cftattel,  money,  t»r 
vahuible  security"  see  ante,  p.  160),  of  the  monies,  goods;  and 
chattels  of  the  said  J.  N.,  from  the  person,  and  against  the  'will 
of  the  said  J.  N.,  then  and  there  feloniously  and  violently  did 
steal,  take,  and  carry  away :  against  the  peace .  of  our  lord  tkie ' 
King,  his  crown  and  dignity.    If  the  indictment  charge  a  rdbher*y 
of  **vabtable  securities"  conclude  **  against  the  form  of  the  statute, 
&C.'*     The  particular  place  where  the  robbery  was  cemmUteei 
ought  not  to  be  stated,  but  if  it  be  stated,  and  be  stated  ineorrect-"' 
ly,  it  unll  be  immateriaL  See  ante,  p,  100. 

Felony,  death,  7 ^SG.A,  c.  29,  s, 6.    This  sentence  may  be  re- 
corded.  4  G.  4,  c.  48. 

V 

Evidence. 

Robbery,  as  defined  by  legal  writers,  consists  in  the  felonious 
and  forcible  taking  from  the  person  of  another,  or  in  his  presence, 
against  his  will,  of"  any  chattel,  money,  or  valuable  security,"  to 
any  value,  by  violence,  or  putting  him  in  fear.  4  Bl.  Com.  243. 
I  bmok.  P.  C.  95.  And,  in  order  to  maintain  this  indictment, 
you  must  prove  a  larceny,  and  prove  it  to  have  been  committed 
under  the  circumstances  which,  together  with  it,  constitute  the 
offence  of  robbery;  and  which  we  shall  now  consider  under  the 
following  heads : 

In  bodily  fearf  S;c.'] — The  prosecutor  must  either  prove  (hat  he 
was  actually  in  bodily  fear,  from  the  defendant's  actions,  at  the 
time  of  the  robbery;  or  he  must  prove  circumstances  from  which 
the  court  and  jury  may  presume  such  a  degree  of  apprehension 
of  danger  as  would  induce  the  prosecutor  to  part  with  his  pro- 
perty; Fost,  128;  and,  in  this  latter  case,  if  the  circumstances 
thus  proved  be  such  as  are  calculated  to  create  such  a  fear,  the 
court  will  not  pursue  the  inquiry  further,  and  examine  whether 
the  fear  actually  existed.  Therefore,  if  a  man  knock  another 
down,  and  steal  from  him  his  property  whilst  he  is  insensible  on 
the  ground,  this  is  robbery.  Fost.  1 28.  A  stage  coach  having  fre- 
quently been  robbed  on  a  particular  road,  J.  N.  went  in  it  for  die 
purpose  of  apprehending  the  robber ;  the  robber  met  the  coach, 
presented  a  pistol,  and  demanded  money  of  the  passengers;  J. 
N.  accordingly  delivered  his  money,  but  immediately  afterwards 
jumped  out  of  the  coach,  and,  with  the  assistance  of  others,  se- 
cured the  robber:  and  this  was  holden  to  be  robbery.  Fost.  129. 


Larceny,  215 

Wlkere  the  defendant  tore  a  lady's  ear  through,  in  snatching  an 
ear-rin^  from  it,  the  judges  held  it  to  be  robbery.    i2.  v.  Lapier, 
X  Letic^f  320.     So,  where  the  defendant  tore  some  hair  from  a 
lady's  head,  in  snatching  a  ^amond  pin  from  it,  the  pin  hav- 
iii^r  A  corkscrew  stalk,  and  being  twisted  very  much  in  the  lady's 
hair;   this  was  holden  to  be  robbery.    IL  v.  Moore,  1  Leach,  335. 
Where  the  defendant  laid  hold  of  the  seals  and  chain  of  the  pro- 
secutor's watch,  and  pulled  the  watch  out  of  his  fob;  but  the 
watch  being  secured  by  a  steal  chain  which  went  round  the  pro- 
secutor's neck,  the'  defendant  could  not  take  it,  until,  by  pulling 
and  two  or  three  jerks,  he  broke  the  chain,  and  then  ran  off  with 
the   ^watch;  this  was  holden  to  be  robbery.    R,v,M€Uon,  IL 
-  4*  -^  4 19.     So,  if  there  be  a  struggle  for  the  property,  and  it  be 
wrested  from  the  prosecutor  by  superior  force,  it  will  be  robbery. 
A.  y.  i)avies,  2  East,  P.  C,  709.    But  merely  snatching  property 
ivom   a  person  unawares,  and  running  away  with  it,  will  not  be 
j-ohbery,  R,  v.  Steward,  2  East,  P.  C,  702.  IL\,  Horner,  Id.  703. 
IL  v.-  Baker,  1  Leach,  290.   R,  v.  Robins,  lb. ».     R.  v.  Macauley^ 
Id»  287,  because  fear  cannot,  in  fact,  be  presumed  in  such  a  case. 
The  rule,  therefore,  appears  to  be  well  established,  that  no  sudden 
.taking  or  snatehing  of  property  unawares  from  a  person  is  suffi- 
aent  to  constitute  robbery,  unless  some  injury  be  done  to  the  per- 
son, or  there  be  a  previous  struggle  for  the  possession  of  the  pro- 
X>erty,  or  some  force  used  to  obtain  it 

If  a  man  take  another's  child,  and  threaten  to  destroy  him  un- 
less the  other  give  him  money ;  this  is  robbery,  per  Eyre,  C.  J.,  in 
R.  V.  Reave,  2  East,  P.  C.  735.  and  see  R  v.  Donally,  Id.  718,  S, 
JP.     So,  where  the  defendant,  at  the  head  of  a  mob,  came  to  the 
prosecutor's  house  and  demanded  money,  threatening  to  destroy 
the  house  unless  the  money  were  given;  the  prosecutor  thereupon 
gave  him  5s.,  but  he  insisted  on  more,  and  the  prosecutor,  being 
terrified,  gave  him  5s,  more;  the  defendant  and  the  mob  then 
took  bread,  cheese,  and  cyder  from  the  prosecutor's  house,  with- 
'out  his  permission,  and  departed :  this  was  holden  to  be  a  rob- 
bery. R.  V.  Simons,  2  East,  731.  See  R  v.  Broum,  Id,  731,  S.  P, 
So,  where,  during  some  riots  at  Birmingham,  the   defendant 
threatened  the  prosecutor,  that,  unless  he  would  give  him  a  cer- 
tain sum  of  money,  he  should  return  with  the  mob  and  destroy 
his   house;   and  the  prosecutor,  under  the  impression  of  this 
threat,  gave  him  the  money:   this  was  holden  by- the  judges  to 
be  robbery.  R,  v.  Astky,  2  East,  P,  C.  729.  Even  where,  in  the 
riots  of  1780,  a  mob,  headed  by  the  defendant,  came  to  the  pro- 
secutor's house  and  demanded  half  a  crown,  which  the  prosecu- 
tor, from  terror  of  the  mob,  gave ;  this  was  holden  to  be  robbery, 
although  no  actual  threats  were  uttered.  R,-v.  Taplin,  2  East,  P, 
C.712. 

So,  obtaining  money  under  a  threat  of  charging  the  prosecutor 
with  a]\  unnatural  crime,  has,  in  many  cases,  been  holden  to  be 
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robbery,  A.  v.  Jwmsj  1  Leaeh,  139,  2  East,  P.  C.  714.  It  v.  Do- 
No/Zy,  1  /.eocA,  193,  2  £a«/,  P.  C.  715.  it.  v.  CoMnon,  JLS^R, 
146,  even  where  it  appeared  that  the  prosecutor  parted  with  his 
money  from  a  fear  merely  of  losing  4iis  character  or  situation  by 
such  an  imputation.  R.  v.  Hickman^  1  Leaeh,  278.  JR.  v.  Egerton, 
R,8f  R,  375.  See  R,  v.  Enutead,  2  Aims.  86.  And  now,  by  stat. 
7  4*  8  <?.  4,  c.  29,  s.  7,  if  any  person  shall  accuse,  or  threaten  to 
accuse  any  other  person  of  any  in&mous  crime,  (diat  is  to  say,  of 
"  the  abominable  crime  of  buggery  committed  either  with  man- 
kind or  with  beast,"  or  an  "  assault  with  intent  to  commit  the 
said  abominable  crime,"  or  any  *'  attempt  or  endeavour  to  com- 
mit the  said  abominable  crime,"  or  "  any  solicitation,  persuasion, 
promise,  or  threat,  offered  or  made  to  any  person,  whereby  to 
move  or  induce  such  person  to  commit  or  permit  the  said  abo- 
minable crime,"  Id.  s.  9.  see  R.  \,  Hickman,  R,  4*  M-  84),  with<a 
view  or  intent  t^SKtort  or  gun  Arom  him,  and  shall,  by  intimidat- 
ing him  by  such  accusation  or  threat,  extort,  or  gain  from  him, 
any  chattel,  money,  or  valuable  security,  (see  antCfp,  160) ;  every 
such  oflR^nder  shall  be  deemed  guilty  of  robbery,  and  shall  be  in- 
dicted and  punished  accordingly.  To  constitute  a  robbery  under 
this  statute,  as  formerly,  the  money  must  be  extorted  or  gained 
from  the  party  by  the  influence  of  the  threat  or  accusation. 
Where,  therefore,  before  the  passing  of  this  statute,  a  threat  of 
this  kind  was  made  for  the  purpose  of  extorting  money  from  the 
prosecutor,  and  the  prosecutor  some  time  afterwards  gave  the  de- 
fendant  the  money  demanded,  not  from  any  apprehension  of  in- 
jury to  his  character,  but  to  have  an  opportunity  of  prosecuting 
the  defendant  for  the  offence ;  the  judges  held  that  it  was  not 
robbery,  because  there  was  no  actual  fear,  nor  any  violence  from 
which  they  could  imply  or  presume  it.  R,  v.  Reane,  2  ZeocA,  616. 
antt  see  R.  v.  Jackson  et  oL,  1  EMt,  P,  C.  Addenda,  xxi.  R.  v. 
FuUer,  R.  ^  R.  408. 

Where  the  prosecutrix  was  threatened  by  some  persons,  at  a 
mock  auction,  to  be  sent  to  Bow-street,  and  from  tlience  to  New- 
gate, unless  she  paid  for  some  article  they  pretended  was  knock- 
ed down  to  her,  although  she  never  bid  for  it ;  and  they  accord- 
ingly called  in  a  pretended  constable,  who  told  her  that  unless 
she  gave  him  a  shilling,  she  must  go  with  him ;  and  she  gave  him 
a  shilling  accordingly,  not  from  any  apprehension  of  personal 
danger,  but  from  a  fear  of  being  taken  to  prison:  the  judges  held  . 
that  the  circumstances  of  the  case  were  not  sufficient  to  consti- 
tute the  offence  of  robbery;  it  was  nothing  more  than  a  simple 
duress.  R.  v.  Knewland  et  ah,  2  Leaeh,  721,  2  East,  P.  C,  732. 
But  where  the  defendant,  with  an  intent  to  take  money  from  a 
prisoner  who  was  under  his  charge  for  an  assault,  handcuffed  her 
to  another  prisoner,  kicked  and  beat  her  whilst  thus  handcuffed, 
put  hpr  into  a  hackney  coach  for  the  purpose  of  carrying  her  to 
prison,  and  then  took  four  ahillings  from  her  pocket,  under  pre- 
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fence  of  paying  the  coach-hire ;  the  jury,  finding  that  the  defend- 
ant had  previously  the  intent  of  getdng  from  the  prosecutrix 
whatever  money  she  had,  and  that  he  used  all  this  violence  lor 
the  purpose  of  carrying  his  intent  into  execution,  the  judges  held 
clearly,  that  it  was  robbery.  R.  v.  Gasarigne,  2  Etutf  P.  C.  709. 
Even  in  a  case  where  it  appeared  that  the  defendant  attempted 
to  commit  a  rape  upon  the  prosecutrix,  and  she  gave  him  some 
money  to  desist,  which  he  put  into  his  pocket,  and  then  continu- 
ed his  attempt  until  he  was  interrupted ;  this  was  holden  by  the 
judges  to  be  robbery.  R.  v.  BUtckham,  2  East,  P.  C  711. 

And  it  is  little  matter  under  what  pretence  the  robber  obtsuns 
the  money,  &c.,  if  the  prosecutor  be  forced  to  deliver  it  from  ac- 
tual fear,  or  under  circumstances  from  which  the  court  can  pre- 
sume  it.  As,  for  instance,  if  a  man  with  a  sword  drawn  ask  alms 
of  me,  and  I  give  it  him  through  mistrust  aoil^pp^hension  of 
violence,  it  is  as  much  a  robbery  as  if  he  had  demanded  money 
in  the  ordinary  way.  4  BL  Com,  242.  So,  if  thieves  come  to  rob 
A.  and  finding  little  upon  him,  enforce  him  by  menace  to  swear 
to  bring  them  a  greater  sum,  which  he  does  accordingly ;  this  is 
robbery,  if,  at  the  time  he  delivered  the  money,  the  fear  of  the 
menace  continued  to  operate  upon  him.  FUz.  Cor,  pL  464.  1 
Hale,  532.  Where  the  defendant,  at  the  head  of  a  riotous  mob, 
stopped  a  cart  laden  with  cheeses,  insisting  upon  seizing  them  for 
want  of  a  permit;  after  some  altercation  he  went  with  the  driver, 
under  pretence  of  going  before  a  magbtrate,  and  during  their 
absence,  the  mob  pillaged  the  cart:  this  was  holden  to  be  a  rob- 
bery. Merriman  v.  Hundred  of  Chippenham,  2  East,  P,  C.  709. 
So,  where  the  defendant  took  goods  from  the  prosecutrix,  of  the 
value  of  eight  shillings,  and  by  force  and  threats  compelled  her 
to  take  one  shilling,  under  pretence  of  payment  for  them ;  this 
was  holden  to  be  robbery.  R.  v.  Simons,  2  East,  P,  C  712.  and 
see  R,  V.  Spencer,  Id.  7 12, 

The  fear  must  precede  the  taking.  For,  if  a  man  privately 
steal  sixpence  from  the  person  of  another,  and  afterwards  keep  it 
by  putting  him  in  fear;  this  is  no  robbery,  for  the  fear  is  subse- 
quent to  the  taking.  R.  v.  Harmon,  1  Hale,  534.  1  Hawk,  c, 
34,  s.  7. 

One  gold  watch,  t^-c] — ^The  chattel,  money,  or  valuable  security 
taken  must  be  such  as  may  be  the  subject  of  larceny ;  see  ante, 
p,  157;  and  they  must  be  proved  to  be  of  the  absolute  or  special 
property  of  the  person  named  in  the  indictment  See  ante,  p. 
163.  .  The  value  is  immaterial.  1  Hale,  532.  But  they  must  be 
of  some  value  to  the  party  robbed;  and  therefore,  where  the  de- 
fendant compelled  the  prosecutor,  by  threats,  to  sign  a  promis* 
sory  note  for  a  sum  of  money,  it  was  holden  by  the  judges  not 
to  be  robbery,  because  the  note  was  of  no  value  to  the  prosecu- 
tor. R,  V.  Phipoe,  2  Leach,  673. 

L 
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From  the  person,  Sfc."] — The  goods  must  be  proved  to  have  been 
taken,  either  from  the  person  of  the  prosecutor,  or  in  his  presence. 
See  R,  V.  Francis,  2  Sir.  1015.  R.  v.  Grey,  2  East,  P.  C,  708.  If 
a  thief  put  a  man  in  fear,  and  then  in  liis  presence  drive  away 
his  cattle,  it  is  robbery.  1  Hale,  533.  So,  if  a  man,  being  as- 
saulted by  a  robber,  throw  his  purse  into  a  bush ;  or,  flying  from 
a  robber,  let  fiUl  his  hat;  and  the  robber  in  his  presence  take  up 
the  purse  or  hat  and  carry  it  away ;  this  would  be  robbery.  1 
Hale,  533. 

Against  the  wiW] — It  must  appear  in  evidence  that  the  goods 
were  taken  against  the  will  of  the  party  robbed;  that  b,  that 
they  were  either  taken  from  him  by  force  and  violence,  or  deli- 
vered up  by  him  to  the  defendant  under  the  impresMon  of  that 
degree  of  fear  and  apprehension  wUch  i»  necessary  to  constitute 
robbery.  Therefore,  where  the  party  robbed  cimcerted  and  con- 
nived at  the  robbery,  and  got  one  of  his  confederates  to  procure 
two  strangers  to  commit  it,  for  the  purpose  of  getting  a  reward 
upon  the  apprehension  and  conviction  of  the  strangers;  the 
Judges  held  that  it  was  not  a  robbery,  because  the  property  was 
not  taken  against  the  party's  will.  JL  v.  M'Damel  et  al..  Fast, 
121. 

FeUmiously'\ — The  goods  must  appear  to  have  been  taken 
ontmo  furandi,  as  in  other  cases  of  larceny.  See  ante,  p,  1  §6. 
And,  therefore,  if  a  man,  by  force  or  threats,  compel  another  Uk 
give  him  goods  he  has  to  sell,  and  give  him  in  return  money  to 
the  amount  of  the  value  of  the  goods,  it  is  doubted  very  much  if 
this  be  robbery;  1  Hawk.  P.  C.e.  34,  «.  14;  although  undoubt- 
edly it  would  be,  if  the  goods  were  of  greater  value  than  the  mo- 
■cy  given  for  them.  See  ante,  p.  217. 

Vtotently"] — It  is  not  necessary  to  prove  that  the  goods  were 
taken  by  actual  violence  or  force ;  proof  that  they  were  delivered 
to  the  defendant  by  the  party  robbed,  under  the  impression  of 
that  degree  of  iiear  and  apprehension  necessary  to  constitute  rob- 
bery, wiU  be  sufficient.  See  ante,  p.  214—217. 

Take  mtf  carry  atfiq^]— An  actual  taking,  either  by  force,  or 
upon  dettvery,  must  be  proved;  that  is,  it  must  appear  that  the 
robber  actually  got  possession  of  the  goods.  Therefore,  if  a  rob- 
^r  cut  a  man  s  girdle  in  order  to  get  his  purse,  and  the  purse 

t^'^^J  ^  '^  ^  «'^""^'  •«*  ^^  'o*»»^'  "»»  off  or  be  appre- 
hended before  he  can  take  it  up .  this  would  not  be  robbery,  be- 

fc«i!'nt  ,Ln  ^  r     "  >»^n«terial  whether  the  Uking  were  by 
whether  the  robber  have  compelled  the  p^sec«toc  to  It,  by  a™ 
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rect  demand  in  the  ordinary  way,  or  upon  any  colourable  pre- 
tence.    See  ante,  p.  21 4 — 2 1 7. 

A  carrying  away  must  also  be  proved,  as  in  other  cases  of  lar- 
ceny. See  €mte,p,  17  S.  And  therefore,  where  the  defendant, 
upon  meeting  a  man  carrying  a  bed,  told  him  to  lay  it  .down  or 
he  would  shoot  him ;  and  the  man  accordingly  laid  down  the  bed, 
but  the  robber,  before  he  could  take  it  up  so  as  to  remove  it  from 
the  place  where  it  lay,  was  apprehended:  the  judges  held  that 
the  robbery  was  not  complete.  IL  v.  Farrel,  1  Leach,  322,  n. 
But  where  the  defendant  snatched  at  a  lady's  ear-ring,  and  suc- 
ceeded in  separating  it  from  the  ear,  and  it  was  afterwards  found 
among  the  curls  of  her  htur;  the  court  held  this  a  sufficient 
proof  of  asportation  to  support  the  indictment.  R.  v.  Lapier,  1 
Leach,  320. 

It  may  be  necessary  to  add  here,  that  if  the  property  be  once 
taken,  the  offence  will  not  be  purged  by  the  robber  delivering  it 
back  to  the  owner.  1  Hale,  533.  1  Hawk.  c.  34,  s,  2.  R.  v.  Peat, 
1  Leach,  228. 


fndictmentfor  stealing  from  the  Person. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid,  one 
watch  of  the  value  of  five  pounds,  one  pocket  book  of  the  value 
of  two  shillings,  and  one  pocket  handkerchief  of  the  value  of  one 
shilling,  (**  chattel,  moitey,  or  valuable  security,"  see  ante,  p. 
160),  of  the  goods  and  chattels  of  J.  N.,  from  the  person  of  the 
said  J.  N.,  then  and  there  feloniously  did  take,  steal,  and  carry 
away ;  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. //  "  valuable  securities  "  be  stolen,  conclude  **  against  the 
form  of  the  statute,  &c." 

Felony,  transportation  for  life,  or  for  not  less  than  seven  years, 
or  imprisonment,  {with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  the  whole  or  any  part  of  the  imprison- 
ment. 7  4*  8  G.4,  c.  29,  s.  4),  not  exceeding  four  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in 
addition  to  the  imprisonment,  if  the  court  shall  think  fit,  7  ^S  G. 
4,  c,  29,  s.  6.  See  ante,  p.  157. 

Evidence, 

Prove  a  larceny,  as  directed  ante,  p.  157 — 179,  except  that  an  ac- 
tual, and  not  merely  a  constructive  taking,  must  be  proved ;  and 
prove  the  goods  to  have  been  actually  severed  from  the  person  of 
J.  N.  Where  the  defendant  drew  a  book  from  the  inside  pocket  of 
the  prosecutor's  coat,  about  an  inch  above  the  top  of  the  pocket,  but, 
whilst  the  book  was  still  about  the  person  of  the  prosecutor,  the 
prosecutor  suddenly  put  up  his  hand,  upon  which  the  defendant 
let  the  book  drop,  and  it  fell  into  the  prosecutor's  pocket;  this 
was  holden,  by  a  majority  of  the  judges,  not  to  be  a  sufficient  as* 

l2 
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portation  to  warrant  a  conviction  for  stealing  from  the  person, 
because,  from  the  first  to  the  last,  the  book  remained  about  the 
person  of  the  prosecutor;  although  it  was  sufficient  to  constitute  a 
simple  larceny.  R,  v.  Thompsonj  R.  4*  M  78. 

It  is  immaterial  whether  the  larceny  were  effected  by  stealth 
or  with  force.  If  with  force  sufficient  to  constitute  robbery,  the 
defendant  ought  to  be  indicted  for  that  offence;  biit  if  it  appear, 
upon  an  indictment  for  stealing  from  the  person,  that  the  force 
used  was  sufficient  to  constitute  a  robGery,  the  defendant  will 
not,  upon  that  ground,  be  entitled  to  an  acquittal.  R.  v.  Pearce, 
R.  4-  R.  174,  2  Leachf  1046.  R.  v.  Robinson^  R,  ^  R.  321. 


Indictment  for  an  Assault  with  intent  to  rob. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid,  with 
force  and  arms,  in  and  upon  one  J.  N  ,  in  the  peace  of  God  and 
of  our  lord  the  King  then  and  there  being,  feloniously  did  make 
an  assault,  with  intent  the  monies  ("  chatteU  money,  or  valuable 
security"  see  ante,  p.  160,)  of  the  said  J.  N.,  from  the  person 
and  agunst  the  will  of  him  the  said  J.  N.,  then  and  there  felo- 
niously and  violently  to  steal,  take,  and  carry  away;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  transportaiion  for  life,  or  for  not  less  than  seven  years, 
or  imprisonment  {with  or  without  hard  labour,  and  with  or  with" 
out  solitary  confinement,  for  the  whole  or  any  part  of  the  impri' 
ionment,  7  4*8  G.  4,  c.  29,  s.  4),  for  not  more  tJian  four  years; 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  the  imprisonment,  \f  the  court  shall  think 
fit,   7  4*  8  G,  4,  c.  29,  s.  6.  See  ante,  />.  157. 

'Evidence, 

To  support  this  indictment,  you  must  prove  the  assault,  and 
the  intent 

In  proof  of  the  former,  it  is  not  necessary  to  shew  that  the  de- 
fendant committed  actual  violence  upon  J.  N.;  for  an  assault  is 
an  attempt  to  commit  a  forcible  crime  upon  another :  and  there- 
fore, if  the  defendant,  intending  to  rob  J.  N.,  did  any  thing  in  bis 
presence,  with  reference  to  him,  in  furtherance  of  that  intent,  it 
will  be  sufficient.  The  evidence  upon  this  indictment  usually 
proves  a  robbery,  with  the  exception  of  the  taking  and  carrying 
away.  In  R,  v.  Thomas,  1  Leach,  330,  it  was  holden,  that  an 
indictment,  which  alleged  the  assault  to  have  been  made  upon  J. 
N.,  was  not  supported  by  proof  that  the  assault  was  made  upon 
the  driver  of  the  post  chaise  in  which  J.  N.  was;  but  this  indict- 
ment was  framed  upon  the  repealed  statute,  7  G.2,  c.  21,  which 
made  it  felony  for  any  person  with  an  offensive  weapon  to  assault 
any  other  person,  with  intent  to  rob  such  person;  and  the  decision 
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would  not,  as  it  seems,  be  applicable  to  the  present  statute,  which 
is  more  general,  if  the  jury  were  satisfied  that  the  chaise  was 
stopped  in  furtherance  of  an  intention  to  rob  J.  N. 

The  intent  to^rob  must,  of  course,  be  proved  from  circimi- 
stances.  It  Is  a  question  entirely  for  the  jury  to  determine,  and 
which  they  will,  in  general,  have  to  presume,  from  the  circum- 
stances attending  the  assault,  the  time  and  place  in  which  it  was 
committed,  the  expressions  or  gestures  of  the  defendant  at  the 
time,  and  the  like.  No  actual  demand  of  money,  &c.,  is  neces- 
-sary  to  support  this  indictment  R,  v.  Trusty,  1  Eastf  P,  C.  418. 
R»y,  Sherwitii  M421. 


Indkimentfor  demanding  Money,  ^c,  with  Menace*  or  by  Force, 

tnth  intent  to  steal  the  same. 

Commencement  as  ante,  p,  156] — in  the  county  aforesaid,  with 
menaces,'  [^or,  "  by  force,"  or,  **  with  menaces  and  force"],  did 
feloniously  demand  of  J.  N.  the  money  ("  chattel,  money,  or  va- 
btahle  security,"  see  ante,  p.  160,)  of  him  the  said  J.  N.,  with  in- 
tent the  said  money,  ["  chattel,"  or,  "  valuable  security  "],  from 
the  said  J.  N.  then  and  there,  feloniously  to  steal,  take,  and 
carry  away ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

The  chattel,  money,  or  valuable  security  demanded  must  be 
stated  according  to  the  fact.  If  the  demand  were  of  a  specific 
chattel  or  valuable  security,  it  may  be  stated  thus:  "  a  certain 

chattel,  to  wit ,"  or,  "  a  certain  valuable  security,  to  wit, 

."  Where  an  indictment  stated,  that  the  defendant  "  felo- 
niously, by  menaces,  did  demand  the  monies  of  the  said  J.  N.," 
it  was  holden  to  be  inst{fficient,  because  it  did  not  state  from  whom 
he  had  demanded  them,  R.  v.  Dunkeley,  R.  8f  M.  90. 

Felony,  transportation  for  life,  or  for  not  less  than  seven  years, 
or  imprisonment  {with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement,  for  the  whole  or  any  part  of  the  impri' 
sonment,  7  ^S  G.  4,  c.  29,  s.  4),  for  not  more  than  four  years,  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
in  addition  to  the  imprisonment,  if  the  court  shall  think  fit,  7  4*8 
G,  4,  c,  29,  s,  6.  See  ante,  p.  157. 

Evidence. 

To  support  this  indictment,  the  prosecutor  must  prove  a  de- 
mand by  the  defendant  of  the  money  or  other  thing  stated  in  the 
indictment,  "  by  menaces  or  force,"  with  intent  to  steal  it.  It  is 
not  necessary  to  prove  an  express  demand  in  words;  the  statute 
says,  "  if  any  person  shall,  with  menaces,  or  by  force,  demsmd," 
&c. ;  and  menaces  are  of  two  kinds — by  words,  or  by  gestures :  so 
that,  if  the  words  or  gestures  of  the  defendant,  at  the  time,  were 
plainly  indicative  of  what  he  required,  and  tantamount,  in  fact, 
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to  a  demand,  it  should  seem  to  be  sufficient  proof  of  the  aUega- 
tion  of  demand  in  the  indictment.  See  R.  v.  Jackson  ^  at,  1 
Leach t  269.  tee  eta/.  7  G^.  2,  c.  21,  e.  1,  repealed. 

Hie  intent  to  steal' must,  of  course,  be  proved  from  circum- 
stances.    It  is  a  question  entirely  for  the  jury  to  determine,  and . 
which  they  will,  in  general,  have  to  presume  from  the  circum- 
stances attending  the  demand,  the  expressions  or  gestures  of 
the  prisoner  when  he  made  it,  and  the  like.     See  title  Larceny, 
pasnm. 


Indictment  for  Piracy  at  Common  Law. 

Admiralty  of  Ei]||[land: — The  jurors  for  our  lord  the  Kipg 
upon  their  oath  present,  that  J.  S.,  late  of  London,  mariner,  K. 
S.,  late  of  the  same,  mariner,  and  L.  T.,  late  of  the  same,  mari- 
ner, on  the  third  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty,  with  force  and  arms,  upon  the 
high  sea,  within  the  jurisdiction  of  the  Admiralty  of  England,  to 
wit,  in  and  on  board  of  a  certain  ship  called  the  Windsor  Castle, 
in  a  certain  place  upon  the  high  sea,  distant  about  ten  leagues 
from  Cutcheen  in  the  East  Indies  then  being,  in  and  upon  cer- 
tain mariners,  (to  the  jurors  aforesud  unknown),  in  the  peace  of 
God  and  of  our  lord  the  King  then  and  there  being,  piratically 
and  feloniously  did  make  an  assault,  and  them  the  sud  mariners 
in  bodily  fear  and  danger  of  their  lives,  on  the  high  sea  aforesaid, 
then  and  there  piratically  and  feloniously  did  put,  and  the  said 
ship  called  the  Windsor  Castle,  and  the  apparel  and  tackle  of 
the  said  ship,  of  the  value  of  twelve  hundred  pounds,  and  seventy 
chests  of  opium,  of  the  value  of  fourteen  hundred  pounds,  in  and 
on  board  the  said  ship  then  being,  of  the  goods  and  chattels  of 
certun  subjects  of  our  said  lord  the  King,  to  the  jurors  aforesaid 
unknown,  and  then  and  there  in  the  custody  and  possession  of 
the  said  mariners  last  aforesaid,  with  force  and  arms,  from  the 
care,  custody,  and  possession,  and  against  the  will  of  the  said  ma- 
riners last  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year 
last  aforesaid,  upon  the  high  sea  aforesaid,  in  the  place  aforesaid, 
and  within  the  jurisdiction  aforesaid,  piratically,  f<^loniously,  and 
violently  did  steal,  take,  and  carry  away ;  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

Punished  with  death,  and  with  the  loss  of  lands  and  goods,  in 
the  same  manner  as  upon  an  attainder  for  robbery  upon  land^  28 
H,  8,  c.  15,  s.  2, 3.  All  offences  committed  within  the  jurisdiction 
of  the  Admiralty  are  punished  in  the  same  manner  as  if  they  had 
been  committed  on  land.  39  G.  3,  c.  37,  s.  1.  See  R.  v.  CurHng, 
R.  8f  R.  123.  1  O.  4,  c.  90,  e.  1.  7  4-  8  0.4,  e.  28,  e.  12. 

For  offences  made  piracy  by  statute,  see  ante,  p,  19,  and  5  G, 
4,  e.  113,  against  dealing  in  slaves. 
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Evidence. 

Prove  a  robbery,  and  prove  it  to  have  been  commttted  upon 
the  high  sea,  within  the  jurisdiction  of  the  admiralty.  Attend 
also  to  the  following  jpartlculars  of  evidence: — 

Upon  the  high  §ea\ — The  ofience  must  be  proved  to  have  been 
committed  within  die  jurisdiction  of  the  court  of  admiralty;  that 
is,  upon  some  part  of  die  sea  which  is  not  infra  corpus  comitaius. 
See  l^  R.  2,  sL  Ij  c.  5.  15  72.  2,  c.  3.  All  rivers  in  this  coun- 
try, until  they  flow  past  the  furthest  point  of  land  next  the  sea, 
are  within  the  jurisdiction  of  the  courts  of  common  law,  and  not 
of  the.  court  of  adiniralty.  See  1  Ro.  Rep.  175.  3  InsL  113.  3  7*. 
^315.  Nor  does  the  admiralty  jurisdiction  extend  to  any  ha- 
ven, creek,  arm  of  the  sea,  or  other  place  within  the  body  of  a 
county;  3 Inst,  113.  1  Hawk,  c  37,  s.ll;  thus,  where  the  sea 
flows  in  between  two  points  of  land  in  this  country,  a  straight 
imaginary  line  being  drawn  from  one  point  to  the  other,  the 
courts  of  common  law  have  jurisdiction  of  all  offences  committed 
within  that  line— the  court  of  admiralty,  of  all  oflbnces  without 
it  but  see  JR.  v.  Bruce,  R.  Ij^R.  243.  But  if  a  robbery  be  com- 
mitted in  creeks,  harbours,  ports,  &c.,  in  foreign  countries,  the 
court  of  admiralty  indisputably  has  jurisdiction  of  it,  and  such 
offence  is,  consequently,  piracy.  R.  v.  Jemott,  Old  Baileift  2Sth 
Feb.  1812,  MS.  Of  offences  committed  on  the  coasts,  the  admi- 
ralty have  exclusive  jurisdiction  of  offences  committed  beyond  the 
low- water  mark ;  and  between  that  and  the  high- water  mark, 
the  court  of  admiralty  has  jurisdiction  of  offences  done  upon  the 
water  when  the  tide  is  in,  and  the  courts  of  common  law,  of  of- 
fences committed  upon  the  strand  when  the  tide  is  out.  All  the 
other  parts  of  the  high  sea  are  indisputably  within  the  jurisdic- 
tion of  the  admiralty. 

In  and  on  board,  ^e,"] — This  must  be  proved  as  laid.  If  the 
name  be  unknown,  it  must  be  stated  so  in  the  indictment.  See 
antei  p.  31. 

In  the  peace  of  our  lord  tite  King] — Some  evidence  must  be 
given  of  this ;  for  if  the  persons  robbed  be  subjects  of  a  state  at 
enmity  with  this  country,  although  it  may,  perhaps,  be  piracy, 
yet  it  is  not  cognizable,  as  such,  in  any  court  of  admiralty  with- 
in this  realm.  4  Inst.  154.  2  R.  3, 2.  See  R.  v.  Sawyer ,  R.  Sf  R. 
294. 

In  bodily  fear,  Sfc"] — This  must  be  proved  in  the  same  man- 
ner as  in  robbery.  1  Sir  L.  Jenk.  xciv. 

And  the  said  ship,  Sfc] — The  things  stolen  are  proved  in  the 
same  manner  as  in  ordinary  cases  of  larceny.     The  value  is  im- 
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material,  as  in  robbery  upon  land.  Molloy,  64,  s.  18.  It  is  said, 
that  if  one  or  more  of  the  crew  or  passengers  in  a  vessel  be  taken 
for  the  purpose  of  being  atAd  Unr  slaves,  it  is  piracy.  Id.  6ZyS.  16, 
and  see  5  G,  4,  e.  113. 

Of  the  goods  and.  chattels  ofj  Sfc^ — These  must  be  stated  ta 
be  die  goods  of  a  suliject  or  subjects  of  this  realm,  or  of  some 
state  in  amity  with  it;  and  the  allegation  must  be  proved  as  laid.. 
Vide  supra, 

PiraticaUfff  feloniously,  and  violently'] — The  goods  must  be 
jffoved  to  have  been  taken  ammo  furemdif  as  in  other  cases  of 
larceny.  Molloy,  71,  s.  33.  See  ante,  p.  166.  And  they  must  be 
proved  to  have  been  either  taken  with  force  and  violence,  or  de- 
livered to  the  pirates  under  the  impression  of  that  degree  of  fear 
and  apprehension  which  is  iwcessary  to  constitute  robbery  upon 
land. 

The  taking,  to  be  piracy,  must  be  without  authority  from  any 
prince  or  state.  If  a  party  making  a  capture  at  sea,  do  so  by  the 
authority  of  any  prince  or  state,  it  cannot  be  considered  jHracyr 
for  a  nation  never  can  be  deemed  pirates;  fixed  domain,  public 
revenue,  and  a  certain  form  of  government,  exempt  a  people 
from  that  character.  Even  a  capture  by  authority  ^  the  states 
of  Algiers,  Tunis,  or  Tripoli,  cannot  be  treated  as  piracy.  2  Sir 
L,  Jenk.  790.  Grot,  2,  c.  18,  s.  2.  Also,  at  common  law,  if  a 
subject  of  this  realm  committed  acts  of  hostility  against  another 
subject,  under  the  authority  of  a  commission  from  a  foreign 
prince,  it  was  not  piracy;  2  Sir  L,  Jenk.  754;  but  the  law  has 
been  altered  in  this  respect,  by  11  ^^  12  ^.  3,  c.  7.  and  18  G.  2, 
e.  30,  «.  1.   See  R.  v.  Evans,  2  East,  P.  C.  798. 

If  the  subjects  of  the  same  state  commit  robbery  upon  each 
other,  upon  the  high  sea,  it  is  piracy.  If  the  subjects  of  different 
states  commit  robbery  upon  each  other,  upon  the  high  sea,  if 
their  respective  states  be  in  amity,  it  is  piracy;  if  at  enmity,  it  is 
not;  for  it  is  a  general  rule,  that  enemies  never  can  commit  pi- 
racy on  each  other,  their  depredations  being  deemed  mere  acts 
of  hostility.    1  Sir  L,  Jenk,  94.    4  Inst,  1 54. 

But  if  a  commissioned  ship,  by  mistake,  capture  a  vessel  be«' 
longing  to  the  subjects  of  a  friendly  power,  imagining  it  to  belong 
to  an  enemy,  and  bring  it,  without  damage^  into  port,  for  con* 
demnation,  thist  is  not  piracy.   See  1  Sir  L,  Jenk,  xciv. 

Steal,  take,  and  carry  away'] — This  is  proved  in  the  same  man- 
ner as  in  robbery.  Molloy,  64,  s,  18.  If  persons  at  sea  force  the 
captain  of  a  vessel  to  sell  part  of  his  cargo  for  less  than  its  value, 
it  is  piracy.  3  T,  R,  783.  See  28  H.  8,  c.  15,  s,  4.  But  if  a  pi- 
rate attack  a  vessel,  and,  before  he  obtains  possession  of  her,  the 
captain,  in  order  to  redeem  her,  give  an  oath  to  pay  a  sum  cer- 
tain, this  is  no  piracy,  for  there  was  no  taking.  Molloy,  64,  s,  18. 
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But  if  there  be  an  actual  taking,  it  is  piracy,  although  the  pirate 
afterwards  allow  the  party  to  proceed  on  his  Toyagei  1  Sir  L. 
Jenk.  xcTiii. 


Indictment  agmnst  a  Receiver  of  stolen  Goods,  as  for  a  sub- 
stantive Felony* 

Commencement  at  ante,  p.  156] — ^in  the  county  aforesaid,  one 
silver  tankard,  ("  chattel,  money,  valuable  security,  {see  ante,  p. 
160),  or  other  property  whatsoever"),  of  the  value  of  two  poundis, 
of  the  goods  and  chattels  of  one  J.  N.,  by  a  certain  ill-disposed 
l>er8on,  to  the  jurors  aforesaid  unknown,  then  lately  before  felo- 
niously stolen,  taken,  and  carried  away,  of  the  said  iU-disposed 
person  feloniously  did  receive  and  have  (he  the  said  J.  S.-  then 
and  there  well  knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  taken,  and  carried  away);  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peilce 
of  our  lord  the  King,  his  crown  and  dignity.  It  is  not  necessary 
to  aver  that  the  principal  hat  not  been  convicted.  R,  v.  Baxter,  5 
T.  R.  &3.    uls  to  the  venue,  see  ante,  p.  22. 

Felony,  trantporUUian  for  not  more  than  fourteen,  nor  less  than 
eeven  years,  or  imprisonment  not  exceeding  three  years,  {with  or 
wUhout  hard  labour,  and  with  or  without  solitary  coi^inement,  for 
the  whole  or  any  part  of  the  imprisonment,  7  ^SG.4,  c.  29,  s.  4), 
€md,  if  a  male,  to  be  once,  twice,  or  thriee  publicly  or  privately 
whipped,  in  addition  to  the  imprisonment,  if  the  court  shall  think 
Jit.  74-8  G.  4,  c.  29,  s.  54.  See  ante,  p.  157. 

The  statute  extends  to  "  chattels,  money,  valuable  securities, 
(see  ante,  p.  160),  and  other  property  whatsoever,**  and  the  receiv- 
er may  be  indicted  and  convicted  as  an  accessary  after  the  fact,  or 
for  a  substantive  felony, whether  the  principal  be  or  be  net  convicted 
or  be  or  be  not  amenable  to  justice.  7  ^  S  G,  4,  c,  29,  s.  54.  Buy- 
ing  or  receiving  goods  stolen  from  a  ship  or  vessel  on  the  river 
Thames,  knowing  the  same  to  be  stolen,  is  punishable  with  trant' 
portation  for  fourteen  years.  2  G.  3,  c.  28,  s.  12.  see  R.  v.  Wyer, 
2  T.R.  77.  1  Chit.  Bum,  35.  Buying  or  receiving  anchors,  goods, 
tfC,  weighed  up,  misdemeanor,  punishable  as  such,  or  by  transporta- 
tion for  sevenyears.  I  4* 2  G. 4,  c.  75,  s.ll,  l^2G.4, c. 76.  As  to 
accessaries  after  the  fact,  see  ante,  p.  8,  and  post,  Book  n*  Part  4 ; 
as  to  accessaries  before  the  fact,  see  ante,  p.  6,  and  post,  lb.;  and 
as  to  principals  in  the  second  degree,  see  ante,  p,  4,  post,  lb. 

It  may  be  useful  to  mention,  in  this  place,  that  the  owner,  pro- 
seeuting  the  receiver  or  thief  to  conoiction,  is  entitled  to  restitution 
of  hit  property,  except  in  the  cate  of  a  valuable  tecurity  bond  fide 
paid  or  transferred  if  a  negotiable  security,  for  a  valuable  consi- 
deration. 7  4-  8  G.  4,  c.  29,  s,  57. 
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Evidence. 

Prove  a  larceny  of  the  goods  menti<med  in  the  indictme^,  jbs 
directed  onfo,  p.  157 — 179.  Prove  it  to  have  been  committed  by 
some  person  unknown;  or,  if  known,  his  name  must  be  stated  in 
the  indictment,  see  ante,  p.  32 ;  and  he  is  a  competent  witness  to 
prove  the  larceny,  and  indeed  the  whole  case.  R.  y.'Haslam,  1 
Leach,  418.  But  it  is  competent  to  the  defendant  to  disprove 
the  guilt  of  the  principal.  Fast,  365. 

Having  proved  the  larceny,  you  must  prove  the  goods  stolen 
to  have  been  received  by  the  defendant.  And  if  two  defendants 
be  indicted  jointly  for  receiving,  a  joint  act  of  receiving  must  be 
proved.  JR. v.  Messingham,  R,  SfM.  257.  see  Ry.  Archer,  ante,  p.  14. 
Proof  that  the  goods  were  found  in  his  possession,  is  good  pre- 
sumptive evidence  of  this  fact;  or  it  may  be  proved  by  the  prin- 
cipal felon.  And  if  you  intend  to  produce  the  principal  felon  as 
a  witness,  you  must  take  care,  in  the  indictment,  to  charge  the  fe- 
lony to  have  been  committed  by  him,  and  not  by  a  person  un- 
known, as  in  the  above  form.  See  R.  v.  Walker,  ante,  p,  32.  If 
it  be  proved,  that  the  defendant  not  only  received  the  articles, 
but  also  assisted  in  stealing  them,  he  may  still  be  convicted, 
provided  the  indictment  state  the  name  of  some  person  who  aS'* 
sisted  in  the  theft ;  because  the  stealing  and  receiving  are  both  fe- 
lonies, and  a  theft  by  several  is  a  theft  by  each.  See  R.  v.  D^er, 
2  East,  P.  C.  767.  R  v.  Mtvell,  Id.  768.  ante,  p,  4. 

And  lastly,  it  must  be  proved,  that  the  defendant,  at  the  time 
he  received  or  bought  the  goods,  knew  them  to  be  stolen.  This 
is  proved,  either  directly,  by  the  evidence  of  the  principal  felon, 
or  circumstantially,  by  proving,  that  the  defendant  bought  them 
very  much  under  their  value,  1  Hale,  619,  or  denied  their  being 
in  his  possession,  or  the  like.  And,  to  shew  a  guilty  know- 
ledge, other  instances  of  receiving  may  be  proved.  R,  v.  Dunn, 
R^M.M6, 

Indictment  against  a  Receiver,  where  the  principal  Offence  is  a 

Misdemeanor. 

Commencement  as  ante,  p.  156] — ^in  the  county  aforesaid,  one 
silver  tankard  of  the  value  of  six  pounds,  ( * '  any  chattel,  money,  vaht^ 
«Me  security,  {see  ante,  p,  160,)  or  otfier  property  tvJuUsaever,**}  of 
the  goods  and  chattels  of  J.  N.  by  a  certain  person,  to  the  jurors 
aforesaid  unknown,  then  lately  before  unlawfully  obtained  ("stolen, 
taken,  obtained,  or  converted")  from  the  said  J.  N.,  by  fklse pre- 
tences, of  the  said  ill-disposed  person  unlawfully  did  receive  and 
have,  he  the  said  J.  S.  then  and  there  well  knowing  the  said  goods 
and  chattels  to  have  been  unlawfully  obtained  from  the  said  J.  K. 
by  false  pretences ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity.  The  venue  may  be  laid  as  in  the  last  case. 
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AfisdemeanoTf  transportation  for  seven  years,  or  imprisonmenty 
{with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment, for  the  whole  or  any  part  of  the  imprisonment,  7  ^SG,4, 
e.  29,  s.  4),  not  exceeding  two  years,  and,  if  a  wtale,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  thinhjit.  7  ^SG,4,  c,  29,  s.  55. 
See  ante,  p.  157. 

The  statute  extends  to  **  chattels,  moneys  valuable  securities, 
{see  ante^  p.  \M,)andother  property  whatsoever ;"  the  stealing,  Sfc^ 
u^tereqfis  a  misdemeanor,  and  the  receiver  may  be  indwted  and 
convicted,  whether  the  principal  shaU  or  shall  not  have  been  prs' 
viously  convicted,  or  shall  of  shall  net  be  amenable  to  justice,  7  ^ 
8  6.4,  e.  29,  «.55. 

Evidence, 

Prove  the  offence  of  th^  principal,  and  the  receipt  and  guilty 
knowledge  of  the  defendant,  as  in  the  last  case. 


Indictment  against  the  Principal  and  Receiver  jointly. 

After  the  conclusion  of  the  indictment  against  the  principal, 
continue  it  in  the  same  paragraph,  thus ;] — and  the  jurors  afore> 
said,  upon  their  oath  aforesaid,  do  further  present,  that  J.  S., 
late-of  the  psuish  aforesaid,  in  the  county  aforesaid,  labourer,  af- 
terwards, to  wit,  on  the  fourth  day  of  May,  in  the  year  last  afore- 
said,* at  the  parish  aforesaid,  in  the  county  aforesaid,  the  goods 
and  chattels  aforesaid,  {**  chattels,  money,  valuable  security, 
(see  ante,  p.  160),  or  other  goods  wheUsoever)" ,  of  the  value  afore- 
said, so  as  aforesaid  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  receive  and  have,  he  the  said  J.  S.  then  and  there 
well  knowing  the  said  goods  and  chattels  last  aforesaid  to  have 
been  feloniously  stolen,  taken,  and  carried  away;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  iiis  crown  and  dignity.  See  ante, 
p,56. 

Receivers,  where  the  stealing  is  felony  by  common  law,  or  by 
Stat,  7  4*  8  (?.  4,  c.  29,  may  be  indicted  as  accessaries  after  the 
fact,  and  are  punishable  with  transportation  for  not  more  than 
fourteen,  nor  less  than  seven  years,  or  imprisonment  not  exceeding 
three  years,  {with  or  witliout  hard  labour,  and  with  or  without  soli' 
tary  confinement,  for  the  whole  or  any  part  of  the  imprisonment, 
7  4*  8  G.  4,  c.  29,  s,  4),  and,  if  a  male,  to  be  otice,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if 
the  court  shall  think  fit,  7SfSG,4,c,  29,  s,  54.  See  ante,  p,  157. 

Evidence. 

Prove  the  larceny,  as  directed  tmte,  p,  157 — 179;  and  prove 
the  offence  against  the  receiver,  as  directed  under  the  last  prece- 
dent 
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Indictment  agahut  the  Receiver  as  Jecetsary,  the  Principal  being 

eomncted* 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upoa 
their  oath  present,  that  heretofore,  to  wit  [''at  the  general  ses- 
sions of  the  delivery  of  the  gaol  of"  SfC.  8fC, — w  continuing  the 
caption  of  the  former  indictment — "  it  was  presented,  that  one  J.  T. , 
late  of"  4*^.,  continuing  the  indictment  to  the  end;  reciting  it,  bouh- 
ever,  in  the  past,  and  not  in  the  present  tense"].  Upon  which  said 
indictment  the  said  J.  T.,  at  the  session  of  gaol  delivery  afore- 
said, was  duly  convicted  of  the  felony  and  larceny  aforesaid :  as 
by  the  record  thereof  more  fully  and  at  large  appears.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  after  the  cotpmitting  of  the  said  larceny  and  felony  as 
aforesaid,  to  wit,  on  the  fourth  day  of  May,  in  the  year  last  afore- 
said, \8fc.  as  in  the  last  precedent, from  the*]. 

Evidence. 

Give  in  evidence  an  examined  copy  of  the  record  of  the  con- 
viction of  the  principal,  as  proof  of  his  conviction,  and  of  the  com- 
mission of  the  larceny.  An  examined  copy  will  be  sufficient;  be- 
cause the  statement  of  the  indictment  and  conviction  of  the  prin- 
cipal is  matter  of  inducement  merely.  See  ante,  p.  116.  It  is  not 
necessary  that  it  should  appear  from  the  record,  that  the  princi- 
pal was  attainted ;  if  it  appear  that  he  was  convicted,  it  is  suffi- 
cient. R.  V.  Baldwin,  3  Camp.  265.  R.  v.  Hitman,  2  East,  P.  C. 
782.  7  G.4,  c.  64,  s.  11.  And  although  the  record  be  erroneous, 
it  is  good  evidence  against  the  accessary,  until  reversed.  R  v. 
Baldwin,  3  Camp.  265,  R.S^R  241. 

After  thus  proving  the  larceny  and  conviction,  prove  the  ofl^ce 
of  receiving  the  stolen  property,  as  directed  ante,  p.  226. 

If  the  goods  stolen  have  been  altered  between  tilie  time  of  the 
larceny  and  that  of  the  receipt,  so  as  to  pass  under  a  new  deno- 
'  mination,  the  indictment  should  correspond  with  the  fact.  And 
where  the  principal  was  indicted  for  sheep  stealing,  and  the  ac- 
cessary charged  with  receiving  **  twenty  pounds  of  mutton,  par- 
cel of  the  goods,  &c.,"  it  was  holden  good.  R.  v.  Cowel  et  al.  2 
East,  P.  C.  617. 


Sect.  2. 

Embezzlement, 

Indictment  for  Embezzlement  by  Clerks  or  Serwufts. 

Middlesex,  to  wit:— The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 


of  M.,  labonrer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish  afore- 
said, in  the  county  aforesaid,  being  then  and  there  employed  as 
clerk  ("  clerk  or  servant^  or  any  person  employed  for  thatpurpotef 
4nr  in  the  capacity  of  a  clerk  or  servant")  to  J.  N.,  did,  by  virtue  of 
his  said  emph)yment,  then  and  there,  and  whilst  he  was  so  em- 
ployed as  aforesaid,  receive  and  take  into  his  possession,  certain 
money,  {**  ehattelf  money t  or  valuable  security^"  see  antCtp,  160), 
to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and  in 
the  name  and  on  the  account  of  the  said  J.  N.,  bis  master,  and  the 
said  money  then  and  there  fraudulently  and  feloniously  did  em- 
bezzle ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  J.  S.,  then  and  there,  in  manner  and  form  afore- 
said, the  said  money,  the  property  of  the  said  J.  N.,  his  said  mas- 
ter, from  the  said  J.  N.  feloniously  did  steal,  take,  and  carry  away ; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
If  the  prisoner  has  been  guiUy  of  other  acts  of  embezzlement  within 
the  period  (f  six  months,  the  following  count  may  be  added: — And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fiirther  present, 
diat  the  said  J.  S.  afterwards,  and  within  six  calendar  months 
from  the  time  of  the  committing  of  the  said  offence  in  the  said 
first  count  of  this  indictment  charged  and  stated,  to  wit,  on  the 

'  day  of ',  in  the  year  aforesaid,  at  the  parish  aforesaid, 

in  tile  county  aforesaid,  b^ng  then  and  there  employed  as  clerk 
to  the  said  J.  N.,  did,  by  virtue  of  such  last-mentioned  employ- 
ment, then  and  there,  and  whilst  he  was  so  employed  as  last 
aforesaid,  receive  and  take  into  his  possession  certain  other  mo- 
ney to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds,  for 
and  in  the  name  and  on  the  account  of  the  said  J.  N.,  his  said 
master,  and  the  said  last-mentioned  money  then  and  there  fraudu- 
lently and  feloniously  did  embezzle;  and  so,  &c.,  as  in  the  first 
count,  to  the  end.  Add  a  count  for  larceny  by  the  defendant  as 
clerk,  and  for  a  simple  larceny.  R.  v.  Johnson,  ZM,8fS.  549.  Any 
number  of  acts  not  exceeding  three,  committed  against  the  same 
master  within  sis  calendar  months  from  the  first  to  tJte  last  of  such 
acts,  may  be  charged  in  the  indictment.  7  ^  8  G.  4,  c.  29,  s.  48. 
Before  the  late  act,  it  was  necessary,  in  all  cases  of  embezzlement,  to 
state  specifically  in  the  indictment  some  article  embezzled,  R.  ▼. 
Fumeaux,  R.  8f  R.  385.  R, v. Flower,  8  2>.  ^ i2.  5 12.  R.v,  Tyers, 
/2.^  22.402.  But  now  in  every  case,  except  where  the  offence  re- 
lates to  a  cliattel,  {which  must  be  described  as  in  an  indictment  for 
larceny),  it  is  sttfficient  to  allege  the  embezzlement  to  be  of  money, 
without  specifying  any  particular  coin  or  valuable  security.  7  4*  8 
G.  4,  c.  29,  s.  48.  Nor  is  it  necessary  that  the  exact  amount  or 
value  of  the  thing  embezzled  should  be  stated.  R.  v.  Carson,  R,  4* 
R.  369.  The  indictment  must  allege  the  goods,  Sfc,  embezzled,  to 
be  the  property  of  the  master.  R.  v.  McGregor,  Z  B.S^P.  106,  R, 
4*  R,  23.  R,  V.  Beacall,  R.  ^M.l5.    And  must  shew  that  the  de- 
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fendant  was  terwaU,  Sre.  at  the  time.  See  ML  ▼.  SomerUm,  1 B.  8^ 
C.  468.  //  is  usual  and  prudent  to  state  that  the  defendoKt  fehmi-' 
ausly  did  embezzle,  ij^e.,  hut  it  is  not  abvdutely  necessary,  if  the 
emelusion  state  that  he  febmiousfy  stole.  R.  ▼.  Crighton,  R.8fIL 
62.     At  to  the  venue,  see  ante,  p.  21. 

Declared  to  he  larceny  and  fmnishahle  unth  transportation  for 
not  more  tfum  fourteen  nor  less  than  seven  years,  or  by  imprisom- 
ment  (tvith  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  for  the  whole  or  any  part  of  the  imprisonment,  1 8f^G, 
4,  c.  29,  «.  4),  not  exceeding  three  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to  the 
imprisonment,  if  the  court  shall  think  fit,  7  S^BO.4,  c.  29,  s,  47. 
Ste  ante,  p.  157. 

As  to  embezzlements  by  officers  andservants  of  the  Bank  ef  Eng- 
land, see  15  G.2,  c.  13,  s.  12.  R, y.  Astlett,  JL ^ R,  67.  R.y. 
Bakeu^ll,  R.  4*  A*  35.  As  to  embezzlements  by  persons  to  whom 
money  or  securities  for  money  shall  be  issued  for  the  public  service, 
see  50  G.  3,  e.  59,  «.  1,2;  as  to  embezzlements  of  letters,  ^c.  by 
servants  of  the  post  office,  see  52  G.Z,  c.  143,  «.  2.  R.v,Pooley, 
R.  4*  A.  1 2.  R,  V.  ElUns,  Id.  1 88.  R.  v.  Ransom,  Id.  232.  IL  v. 
Plumer,  R.SfR.  264.  R.  v.  Sharpe,  R.»fM.  125.  5  G.  3,  c.  25,  s. 
19.  7  G.  3,  e.  50,  s.  3.  5  G.  4,  e.  20,  s.\0',as  to  embezzlement  of 
naval  and  military  stores,  see  post,  Part  il.  Sect.  6;  as  to  embezzle- 
ment by  bankrupts,  see  6  Cr.  4,  c.  16,  «.  112;  as  to  embezzlement 
by  insolvents,  see  7  G.  4,  c.  57 ,  s.  70 ;  and  as  to  embezzlement  from 
Chelsea  Hospital,  see  7  (r.  4,  c.  16 ;  from  Greenwich  Hospittd,  54 
(r.  3,  c.  1 1 0 ;  from  poor  houses,  55  G.Z,  c.\,  s.7  \  and  from  ware-^ 
houses  through  the  misconduct  of  custom-house  officers,  see  6  G.  4, 
e.  112,  «.39. 

Evidence. 

Prove  that  the  defendant,  at  the  time  he  received  the  chattel, 
money,  or  valuable  security,  was  the  clerk  or  servant  of  J.  N.,  or 
employed  for  the  purpose  or  in  the  capadty  of  a  clerk  or  servant 
as  stated  in  the  indictment.  A  female  servant  is  within  the  mean- 
ing of  the  act.  R.  v.  Smith,  R.  4*  A.  267.  So  is  an  apprentice,  though 
under  age.  R.  v.  MelUsh,  R.SfR.  80.  The  statute  is  not  confined 
to  the  clerks  and  servants  of  persons  in  trade,  but  extends  to  the 
clerks  and  servants  of  all  persons  whomsoever,  if  they  be  employ- 
ed to  receive  money,  &c.,  and,  therefore,  a  person  employed  as 
accountant  and  treasurer  to  the  overseers  of  the  poor,  whose  duty 
it  is  to  receive  and  pay  monies  receivable  and  payable  to  them, 
is  a  clerk  and  servant  within  the  statute.  R.  v.  Squire,  R.^R, 
349.  The  mode  by  which  the  defendant  is  remunerateu  for  his 
service  is  immaterial.  Where  a  defendant,  who  was  employed 
as  master  of  a  barge  to  carry  out  and  sell  coals,  &c.,  was  allowed 
a  proportion  of  the  profits,  after  deducting  the  price  of  the  coals  at 
the  colliery,  for  his  labour,  took  a  quantity  of  coals,  sold  them,  re* 
ceived  the  price,  and  absconded  with  the  money ;  it  washolden,  by 
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a  majority  of  tbe  judges,  that  he  was  a  servant  within  the  mean* 
ing  of  the  acL  jR.  y.  Hartley,  ILSfIL  1Z9,     So,  where  the  defend- 
ant was  employed  as  traveUer  to  take  orders  and  collect  money, 
was  paid  by  a  per  centage  upon  the  orders  he  got,  paid  his  own 
expenses,  ddd  not  live  with  the  prosecutors,  and  was  employed  at 
traveller  by  other  persons  also;  he  was  holden  to  be  a  clerk  tp 
the  prosecutors  within  the  meaning  of  the  act  R.  v.  Carr,  R.S;'H> 
19S.  ILv, Hoggins,  Id.  145.  It  is  not  necessary  that  the  employ- 
ment should  be  permanent ;  if  it  be  only  occasional,  it  will  be  suf- 
ficient    Where  the  prosecutor,  having  agreed  to  let  the  defend' 
ant  carry  out  parcels  when  he  had  nothing  else  to  do,  for  which 
die  prosecutor  was  to  pay  him  what  he  pleased,  gave  him  an  or- 
der to  receive  two  pounds,  which  he  received  and  embeszled,  he 
was  holden  to  be  a  servant  within  the  meaning  of  the  act  i^.  v. 
Spemcer,  i2. 4*  JR.  299.  see  R.  v.  Smith,  Id,  516.     But  where  the 
treasurer  of  a  charitable  institution,  in  his  individual  capadty,  di- 
rected the  defendant,  (who  was  the  schoolmaster  of  the  charity 
school,  appointed  by  a  comnuttee  of  which  the  treasurer  was  a 
member,  and  whose  sole  duty  was  confined  to  the  instruction  of 
the  children),  in  one  single  instance  to  receive  a  voluntary  con- 
tribution, for  which  he  was  to  have  no  remuneration ;  it  was  hold- 
en, that  he  was  not  a  clerk,  or  servant,  or  person  employed  for 
the  purpose,  or  in  the  capacity  of  a  clerk  or  servant  R*  v.  Nettle- 
ton,  R,8;  M,  259.    The  person  employed  to  collect  the  sacrament 
money  from  the  communicants,  is  not  the  servant  of  the  minister^ 
churchwardens,  or  poor.   R,  v.  Burton,  R,  8fM.  237.     In  R,  v. 
Leach,  (^ Stark,  1(S),\t  was  holden  by  Bayley,  J  ,  that,  if  the 
clerk  of  several  partners  embezzle  the  private  money  of  one  of 
them,  it  is  an  embezzlement  within  this  act;  for  he  is  the  ser- 
vant of  each.  So,  where  a  traveller  is  employed  by  several  houses 
to  receive  money,  he  is  the  individual  servant  of  each.  Per  Bay-- 
ley,  J.,  Id,  R,  v.  Carr,  Ki^R.  198. 

Prove  that  he  received  the  money,  &c.  stated  in  the  indict- 
ment, for  or  in  the  name  or  on  the  account  of  his  master,  by 
virtue  of  his  employment  as  such  clerk,  &c. ;  if  the  indictment 
allege,  that  the  defendant  received  chattels,  the  articles  de- 
scribed, or  some  part  of  them,  must  be  proved,  as  in  larceny ; 
but  if  the  receipt  of  "money"  be  alleged,  the  prosecutor  may 
g^ve  in  evidence  the  receipt  of  any  species  of  coin  or  valuable 
security,  or  a  receipt  of  any  amount,  although  the  particular  spe- 
cies of  coin  or  valuable  security,  of  which  such  amount  was  com- 
posed, shall  not  be  proved.  7  SfS  G.i,c.  29,  s.  48.  A  variance 
between  the  indictment  and  the  evidence,  as  to  the  amount 
received,  is  immaterial.  JR.  v.  Carson,  R,  4*  R*  303.  It  must  ap- 
pear that  the  defendant  received  the  money,  &c.,  for,  or  in  the 
name  of^  or  on  account  of  his  master.  Money  received  by  the  de- 
fendant from  the  master  himself,  for  the  purpose  of  paying  it  to 
a  third  person,  is  not  within  the  meaning  of  the  act.  R,  v.  Peck, 
2  Russ,  213.  R.y.  Smith,  R,  4-  R,  267.  But  where  the  master  gave 
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m  stranger  some  marked  money,  for  the  purpose  of  porcliasiDg 
goods*  from  the  master's  shopman,  in  order  to  try  the  shopman's 
fidelity,  which  he  doubted;  the  stranger  bought  the  goods^  a«d 
the  shopman  emhessled  the  money :  the  judges  held  Hiis  to  bea 
case  within  the  act  R.  ▼.  Headge,  2  Leach^  1033.  R.  4^  R.  160. 
A  defendant,  whose  business  it  was  to  receive  orders,  to  take  the 
materials  from  his  master's  shop,  work  them  up,  deliver  the  goods, 
receive  the  price  of  them,  and  pay  it  over  to  his  master,  who,  at 
the  end  of  the  week  paid  the  defendant  a  proportion  of  the  price  , 
for  his  work,  received  an  oider  for  certain  goods,  took  his  mas- 
ter's materials,  worked  them  up  on  his  premises,  delivered  thena 
and  received  the  price,  but  concealed  the  transaction,  and  em» 
becsled  the  money ;  upon  a  conviction  for  embezzlement,  it  was 
doubted  whether  this  was  not  a  larceny  of  the  materials  rather  thaa 
a  case  within  the  statute;  the  judges  held  the  conviction  right.  £.t. 
Hogging f  R.SfR.\^B,    It  must  appear  also,  that  the  money,  &e» 
so  embezzled,  was  never,  even  constructively,  in  the  possession 
of  the  master,  for  if  it  were,  the  offence  would  amount  to  larceny 
at  common  law;  iee  ante,  p.  176 — 178 ;  and  the  defendant  should 
therefore  be  acquitted  upon  an  indictment  on  this  statute.     And 
this  is  the  reason  why  it  is  advisable  to  add  a  count  for  a  larceny 
at  common  law.    If  the  defendant's  receipt  for  the  money  be  of- 
fered in  evidence,  it  cannot  be  received,  unless  stamped,  (if  it  be 
of  an  amount  to  require  a  stamp),  in  the  same  manner  as  upon  the 
trial  of  a  dvil  action.  R.  v.  HaU,  3  Stark.  67,  68. 

It  must  also  appear  that  the  defendant  received  the  money, 
&C.  by  virtue  of  bis  employment    See  R.  v.  PrtTice,  M,S^M,  N, 
P.  21.     Where  a  servant  employed  generally  to  receive  sums  of 
one  description,  and  at  one  place  only  is  employed  by  his  master 
in  a  particular  instance  to  receive  a  sum  of  a  different  description^ 
at  a  different  place,  this  latter  sum  is  to  be  considered  as  received 
by  him  by  virtue  of  his  employment;  he  fiUs  the  character  of 
servant,  and  it  is  by  being  employed  as  serv&nt  that  he  receives  the 
money.  R.  v.  Smith,  R.^  R,516,  SeeR.y.  Barker,  ID.i^R.  N.  P, 
19.  So,  where  a  defendant,  whose  duty  it  was  to  receive  from  his 
master's  partners  the  money  they  received  in  the  course  of  the 
day,  and  to  pay  it  over  the  following  day;  but  it  was  not  hb  duty, 
nor  was  he  expected,  in  the  course  of  his  employment,  to  receive 
money  from  the  customers  themselves,  called  upon  a  customer  of 
his  master  for  the  amount  of  his  account,  which  he  received  and 
embezzled,  it  was  holden  that  he  received  the  money  by  virtue 
of  his  employment;  and  the  judges  thought,  that  the  receivingim- 
mediately  from  the  customer,  instead  of  one  dealing  with  the 
parties,  was  such  a  receiving  as  the  statute  was  meant  to  protect 
R,  V.  Beechey,  R.S^R,'6)9.     But  where  a  butcher's  apprentice, 
who  had  never  been  employed  to  receive  money,  carried  a  bill  to 
the  house  of  a  customer,  received  the  money,  and  embezzled  it. 
It  was  holden  that  the  money  was  not  received  by  virtue  of  hia 
employment,  because  the  defendant  was  never  employed  to  re- 


Embezzlement.  233 

ceive  money.  R.  v.  MeUkh,  IL^R.  80.  and  see  R,  v.  Nettleiont. 
IL  ^M.25i,ntpra, 

And,  lastly,  prove  that  the  defendant  embeseled  the  money, 
&c.,  so  received,  or  some  part  of  it.   The  usual  presumptive  evi- 
dence of  this  £su;t  is,  that  the  defendant  never  accounted  with  his 
master  for  the  money,  &c.,  so  received  by  him,  or  denied  his  hav- 
ing received  it.    The  prosecutor  gave  to  his  housekeeper,  the  de- 
fendant, a  sum  of  money  to  pay  to  the  overseer,  and,  upon  an  in- 
dictment for  embezzling  the  sum,  the  overseer  proved  that  he 
never  had  received  that  or  any  other  sum  from  the  defendant;  but 
it  was  holden,  that  the  non-payment  of  the  money  to  the  over- 
seer did  not  prove  an  actual  embezzlement,  but  merely  a  non- 
application  of  the  money  as  directed.  R,  v.  Smithy  R.  Sf  R,  267. 
Where  the  defendant  received  payment  of  a  debt  from  one  of  his 
nuBter's  customers,  in  bank  of  England  notes,  but  accounted  with 
his  master  for  6L  less  than  he  received;  and  afterwards  delivered 
some  bank  of  England  notes  to  his  master  upon  another  account; 
it  being  argued  for  the  defendant  that  these  must  be  presumed  to 
be  the  same  bank  notes  which  were  received  from  the  customer, 
and  being  actually  delivered  to  the  master,  could  not  be  said  to 
be  embezzled;  Bay  ley  f  J.,  ruled,  that  these  notes,  to  the  amount 
of  6L,  must  be  deemed  to  have  been  embezzled  within  the  mean- 
ing of  the  act,  the  moment  tlie  defendant  accounted  for  6^  less 
than  he  received,  and  that  his  afterwards  paying  these  identical 
notes  to  his  master  in  another  account,  made  no  difference;  which 
decision  was  afterwards  confirmed  by  the  judges.  R,  Y.Hall,  3 
Stark.  67,  R.  8f  R.  463.     The  difficulty  in  this  case,  and  in  that 
of  R.  V.  Hehb,  2  Russ.  1 244,  lal  ed.  which  arose  from  the  ne- 
cessity of  proving  the  embezzlement  of  some  specific  note  or  coin, 
is  removed  by  the  late  statute.     If  the  embezzlement  be  alleged 
to  be  of  money,  without  specifying  any  particular  coin  or  vsdu- 
aUe  security,  such  allegsttion,  so  far  as  regards  the  description  of 
the  property,  will  be  sustained,  if  the  offender  shall  be  proved  to 
have  embezzled  any  amount,  although  the  particular  species  of 
coin  or  valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may  have 
been  delivered  to  him,  in  order  that  some  part  of  the  value  there- 
of should  be  returned  to  the  party  delivering  the  same,  and  such 
part  shall  have  been  returned  accordingly.  7  4*  8  C7. 4,  c.  29,  s.  48. 


IntUctment  against  Bankers,  ^c,  for  embezzUng  Money  intrusted 
to  them  to  be  applied  to  a  special  purpose. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  soverei^  lord  William  the  Fourth,  at  the  parish 
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of  B.y  in  the  county  of  M. » J.  N.  did  intnut  J.  S.,  the  said  J.  S.  then 
and  there  being  a  banker  and  agent,  ("  btmkerf  merchant,  broker^ 
attorney,  or  other  agent,")  widi  a  certain  large  sum  of  money, 
{"money,  or  eecurityfor  the  payment  qf  money,")  to  wit,  the  sum 
of  one  hundred  pounds,  with  directions  to  the  said  J.  S.  in  writ- 
ing, to  apply  the  said  sum  of  money  ("«t(eA  money  or  any  part 
thereof,  or  the  proeeede,  or  amy  part  of  the  proceede  ofeMch  »ecu» 
rity,")  for  a  certain  purpose,  then  and  th«re  spedfied  in  die  said 
direction,  ("anypurpoee  tpee^fled  in  euch  direction,")  and  that  the 
said  J.  S.,  late  of  ^e  parish  aforesaid,  in  the  county  aforesaid, 
banker  and  agent  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
violation  of  good  fitith,  and  contrary  to  the  purpose  so  as  afore- 
said specified,  unlawfully  did  convert  to  his  own  use  and  benefit 
Q*otBn  tue  or  ben^t")  the  said  sum  of  money,  {"tneh  money,  «e*  ' 
emity,  or  proceeds,  or  any  part  thereof  reepectiv^,")  so  to  him 
Intrusted  as  aforesaid;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  Sling, 
his  crown  and  dignity.    Add  a  count  stating  the  purpose  to  which 
the  money  was  to  be  applied. 

Misdemeanor,  transportation  for  not  more  thanfomrteen,  nor  less 
than  seven  years,  or  fine  or  imprisonment,  {with  or  witiumt  hard  la- 
bour, and  with  or  without  solitary  confinement,  for  the  whole  or  any 
part  of  the  imprisonment,  7  4*  8  G.  4,  e.  29,  s.4),or  both.  7  4*  8  Cr. 
4,  c.  29,  s.  49.  See  ante,  p.  157. 

Evidence, 

Provtf  that  the  defendant  was  a  banker,  agent,  &c.,  as  stated  in 
the  indictment — that  the  money,  &c.,  was  intrusted  to  him«-^at 
direcdons  in  writing  were  given  for  the  application  of  the  money, 
&c :  this  must  be  proved  by  the  production  of  the  directions,  or 
by  secondary  evidence,  after  notice  to  produce  the  originid ;  see 
ante,  p.  106 ;  and  lastly,  prove  that  the  defendant,  instead  of  ap- 
plying the  money,  &c.,  as  directed,  converted  it  to  his  own  use 
and  benefit.     The  statute  does  not  affect  trustees  or  mortgagees 
for  any  act  done  by  them  in  respect  of  the  property  comprised  in, 
or  affected  by,  the  trust  or  mortgage;  nor  does  it  restrain  bank- 
en,  &c.,  from  receiving  money  due  and  payable  upon  or  by  virtue 
of  any  valuable  security ;  see  Thompsonv.  Giles,  2B.^C.  422;  or 
from  selUng,  transferring,  or  disposing  of  securities  oreffects  in  their 
possession,  upon  which  they  have  a  lien,  claim,  or  demand,  un- 
less  the  sale,  &c.,  be  to  a  greater  extent  than  is  necessary  to  satisfy 
such  hen,  &C.  7  ^  B  G.  4,  c.  29,  s.  50.  And  no  banker,  &c,  shall 
be  convicted  by  any  evidence  in  respect  of  any  act  done  by  him, 
i^!!/?  i""^  previously  to  his  being  indicted,  he  shall  have  dis- 
closed  such  act  on  oath,  in  consequence  of  any  compulsory  pro- 

which  shall  have  been  bond  fide  instituted  by  any  pirty  aaitrieved 
or  If  he  shall  have  disclosed  the  same  in  Jy  efflt^or  dt 
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position  before  any  commissioners  of  bankrupt  7  ^  8  G.  4,  c.  29, 
s,  52. 

IndhiTnent  against  Bankers,  SfC.,for  embezzUng  Goods,  ^e,,  intrust" 

ed  to  them  for  safe  keeping ,  ifc, 

Cifmmencement  as  in  the  last  precedent^ — J.  N.  did  intrust 
to  J.  S.  for  safe  custody,  {"for  safe  custody,  or  for  any  speciai pur- 
pose,") the  said  J.  S.  then  and  there  being  a  banker  and  agent, 
("banker,  merchant,  broker,  attorney,  or  other  agent,") a. "proiaiS' 
sory  note  ("any  chattel  or  valuable  security,  or  any  power  of  at- 
torney for  the  sale  or  transfer  of  any  share  or  interest  in  any  public 
stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of 
Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  corpo' 
rate,  company,  or  society,")  of  one  J,  P.,  for  the  payment  of  twenty 
pounds,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge 
the  sud  promissory  note;  and  that  the  said  J.  S.,  late  of  the  parish 
aforesdd,  in  the  county  aforesaid,  banker  and  agent  as  aforesaid, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  violation  of  good  faith,  and  contrary  to  the 
object  and  purpose  for  which  such  promissory  note  was  intrusted  to 
him  as  aforesaid,  unlawfully  did  negotiate  and  convert  to  his  own 
use  and  benefit  {"sell,  negotiate,  transfer,  pledge,  or  in  any  man^' 
ner  convert  to  his  own  use  or  bew^t,")  the  said  promissory  note 
{"such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  • 
power  €f  attorney  shall  relate,  or  any  part  thereof") ;  against  the 
form  of  Ae  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Misdemeanor,  1  ^  8  G,  4,  c,  29,  s.  49,  punishable  as  in  the  last 
precedent. 

Evidence. 

Vroye  that  the  defendant  was  a  banker  and  agent,  &c.,  as  stated 
in  the  indictment — that  the  note  or  other  security  described  in 
the  indictment  was  intrusted  to  him  for  safe  custody,  or  for  the 
spedal  purpose  stated — that  no  authority  was  given  to  him  to  ne- 
gotiate the  note — and  lastly,  that  he  negotiated  the  note,  and  con- 
verted it  to  his  own  use  and  benefit,  as  stated  in  the  indictment. 
See  the  provisions  of  the  statute  T  8f%G.i,c.  29,  s.  50,  52,  in  t^^ 
last  case,  which  apply  to  an  indictment  for  this  offence  also. 


Indictment  against  a  Factor  for  pledging  Goods,  S^c,  intrusted  to 

him  for  sale. 

Commencement  as  ante,  p.  233] — J.N.  did  intrust  to  J.  S., 
the  said  J.  S.  then  and  there  being  a  factor  and  agent,  {'*  jactor 
or  agent,")  ten  bales  of  cotton,  of  the  value  of  fifty  pounds,  for 
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the  purpose  of  selling  the  same,  ("  hUnutedfir  the  purpose  fif 
sale  wiih  any  goods  or  merehamdize,  or  intrusted  with  any  bill  vf 
la^ng,  warehouse-keeper's  or  whaifotger*s  eert^Soate,  or  warrant  or 
order  for  the  delivery  of  goods  or  merchandize  ") ;  and  that  the  said 
J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  fiictor 
and  agent  as  aforesaid,  on  the  day  and  year  aforesaid,  at  Uie  pa- 
rish aforesaid,  in  the  county  aforesaid,  for  his  own  benefit,  and  in 
violation  of  good  &ith,  the  said  ten  hales  of  cotton  unlawfitUy  did 
deposit  and  pledge  {"  deposit  or  pledge  any  suth  goods  or  mer- 
chandize, or  any  of  the  said  documents,**)  with  one  J.  P.,  as  a  se- 
curity for  a  certain  sum  of  money,  to  wir,  the  sum  of  fifty  pounds*, 
by  the  said  J.  S.,  at  the  time  of  1^  so  making  such  deposit  and 
pledge  as  aforesaid,  borrowed  and  receiyed  frofn  the  said  J.  P., 
("  as  a  security  for  any  money  or  negotiable  instrument  borrowed 
or  received  by  such  factor  or  agent,  at  or  before  the  time  of  mak- 
ing sudi  deposit  or  pledge,  or  intended  to  be  thereefter  borrowed  or 
reeeieed**) ;  against  the  form  of  the  statute  in  such  case  made  and 
proTided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Misdemeanor,  transportation  for  not  more  thanfourteen  nor  lest 
than  seven  years,  or  fine  or  imprisonment,  {witk  or  without  hard  la-' 
hour,  and  with  or  without  solitary  confinentent,  for  the  whole  or  any 
part  of  his  imprisonment,  7  4- 8  G.  4,  c.  29,  «.  4),  or  60IA.  7^SG, 
4,  e.29,«.  51.  See  ante,  p.  157. 

Evidence, 

Prove  that  the  goods  &c.  described  in  the  indictment  were  in- 
trusted to  the  defendant,  as  fiictor,  fi>r  sale,  &c.,  that  the  defendant 
deposited  or  pledged  the  goods  with  J.  P.,  as  a  security  for  mo- 
ney borrowed  at  or  before  the  time  of  making  the  pledge,  or  in- 
tended to  be  borrowed  afterwards,  as  stated  in  the  indictment; 
and,  lastly,  circumstances  must  be  shewn  firom  which  the  jury  may 
infer  that  the  defendant  pledged  the  goods  in  violation  of  good 
&[th,  as  that  he  pledged  them  without  the  knowledge  and  sanc- 
tion of  the  prosecutor.  A  factor  who  has  a  lien  upon  goods  may 
pledge  them  to  the  extent  of  his  lien.  7  4*8  ^*  4,  c.  29,  s.  51.  And 
if  he  have  previously  to  the  indictment  disclosed  the  act  upon 
oath  under  compulsory  process  in  any  court  of  law  or  equity,  in 
any  action  &c.  bond  fide  instituted  by  the  party  grieved,  or  in  any 
examination  or  deposition  before  commissioners  of  bankrupt,  he 
cannot  be  convicted  upon  any  evidence  whatever.  7  jr  8  G.  4,  c. 
29,  «.  52.  See  ante,  p,  234. 
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Cheating. 

tndictment  for  obtaining  Goods,  Sfc,  byfaUe  Pretences. 

Commencement  as  ante,  p.  156] — in  the  county  aforesaid, 
unlawfully  did  falsely  pretend  to  one  J.  N.  [that  the  said  /.  5. 
then  was  the  servant  of  one  K,  O.,  of  St.  PauFs  Church  Yard,  in 
the  city  of  London,  tailor,  {the  said  K,  O.  then  and  long  before 
being  well  known  to  the  said  J.  N,,  and  a  customer  of  the  said  /. 
N.  in  his  business  and  way  of  trade  as  a  woollen  draper),  and 
that  the  said  J.  S.  was  then  sent  by  the  said  K.  O.  to  the  said  /. 
N.forfioe  yards  of  certain  superfine  woollen  cloth']',  by  means  of 
which  said  false  pretences,  the  said  J.  S.  did  then  and  there  un- 
lawfully obtain  from  the  said  J.  N.  [five  yards  of  superfine  wool" 
ten  cloth,  of  the  veUue  of  five  pounds,  of  the  goods j  ("  any  chattel^ 
money,  or  valuable  security,"  see  ante,  p.  160)  of  the  said  J,  N,"], 
with  intent  then  and  there  to  cheat  and  defraud  him  the  said  J.  N. 
of  the  same  ;  whereas,  in  truth  and  in  fact,  [the  said  J.  S.  was  not 
then  the  servant  of  the  said  K,  O.,  and  whereas,  in  truth  and  in  fact, 
the  said  J.  S.  was  not  then,  or  at  any  other  time,  sent  by  the  said  K, 
O.  to  the  said  J.  N,  for  the  said  cloth,  or  for  any  cloth  whatsoerer^  ; 
to  the  great  damage  and  deception  of  the  said  J.  N.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Misdemeanor,  transportation  for  seven  years,  or  fine  or  impri* 
sonment  (with  or  without  hard  labour,  and  with  or  without  soli- 
tary confinement  for  the  whole  or  any  part  of  the  imprisonment,  7 
4* 8  (r.  4,  c,  29,  s.  4), or  both,  7 ^SG.i,  c.  29,  «. 53.  See  ante, 
p,  157.  For  frauds  punishable  by  particular  statutes,  see  2  Russ, 
812—316. 

The  indictment  must  set  forth  the  pretences.  Where  it  alleged 
the  money  to  have  been  obtained  by  "false  pretences,"  without 
specifying  them,  it  was  holden  to  be  error,  and  the  judgment  was 
reversed.  R.  v.  Mason,  2T.R.5SI.  If,  indeed,  it  were  for  a  con- 
spiracy to  obtain  money  by  false  pretences,  it  would  be  other- 
wise. 2B.ScA.20i. 

And  the  pretences  must  be  set  forth  with  sufficient  certainty. 
But  where  the  pretence  alleged  was  a  wager  made  "  with  a  co- 
lonel in  the  army,  then  at  Bath,"  without  naming  him — the 
court  held  it  to  be  sufficient;  for  probably  the  defendant  at  the 
time  did  not  mention  the  name  of  the  colonel.  R.  v.  Young,  in 
error,   3  T.  R,  98. 

As  to  the  false  pretences  which  are  within  the  meaning  of  the 
act,  it  may  be  necessary  to  state  that  the  preceding  statute  upon 
the  subject,  namely,  the  statute  33  H.  8,  c.l,  extended  only  to 
cases  where  the  money,  &c.,  was  obtained  by  means  of  a  false  to- 
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ken  or  counterfeit  letter  in  the  name  of  another ;    but  this  pro  • 
▼ision  not  being  deemed  sufficiently  extensive,  tlie  stat.  30  G.  % 
c,  24,  was  made  for  tlie  purpose  of  including  all  false  pretences 
whatsoever.     These  two  statutes,  the  former  entirely,  and  the 
latter  so  far  "  as  relates  to  obtaining  by  false  pretence  or  preten- 
ces  any  property  as  therein  mentioned;"  and  also  the  whole. of 
the  statute  52  G,3,  e,  64,  which  extended  the  provisions  of  the 
30  G,  2,  c.  24;   and  also  so  much  of  the  statute  3  G.  4,  c.  114, 
as  relates  to  the  punishment  for  obtaining  any  property  as 
therein  mentioned  by  false  pretences;  are  repealed   by  stat. 
7  ^  8  G.4,  c.  27,  and  consolidated  and  amended  by   stat.   7 
4"  8  G.  4,  c.  29,  «.53,  which  has  substituted  the  words,  "  by 
any  false  pretence,"   for  the   words,    '^  by   false  pretence   or 
pretences,"  which  were  in  the  slat  30  6r.2,  c.  24,  «.  1.     The 
phrases  in  both  statutes  are  in  substiuice  the  same,  and  con> 
sequently  the  decisions  upon  the  repealed  statute  will  be  applica- 
ble to  cases  arising  under  the  new  act.     Where  a  carrier,  &Isely 
pretending  that  he  had  carried  certain  goods  to  A.  B.,  demanded, ' 
and  thereupon  obtained  from  the  consignor,  sixteen  shillings  for 
the  carriage  of  them,  it  was  holden  to  be. within  the  statute.   R, 
V.  Coleman  J  2  East,  P.  C.  672.     See  R.  v.  ^trey,    2  East,  30. 
Where  the  foreman  of  a  manu&cturer,  who  was  in  the  habit  of 
receiving  from  his  master  money  to  pay  the  workmen,  obtained 
from  him,  by  means  of  &l8e  written  accounts  of  the  wages  earn- 
ed by  the  men,  more  than  the  men  had  earned,  or  he  had  paid 
them;  the  judges  held  it  to  be  within  the  act;  they  said,  that  all 
cases  where  the  false  pretence  creates  the  credit,  are  within  the 
statute ;  and  here  the  defendant  would  not  have  obtained  the  ex- 
cess above  what  was  really  due  to  the  workmen,  were  it  not  for 
the  false  account  he  had  delivered  to  his  master.   R,  v.  Witchell, 

2  East,  P.  C.  830.  Where  the  defendant  &lsely  pretended  to  J. 
K.,  that  he  was  intrusted  by  the  Duke  de  Lauzun  to  take  some 
horses  from  Ireland  to  London  fur  him,  and  that  he  had  been  de-  a 
tained  so  long  by  contrary  winds  that  his  money  was  all  spent,  by 
means  of  which  representation  he  induced  J.  N.  to  advance  him 
money ;  this  was  holden  to  be  'within  the  act.  R,  v.  Filleneuve, 

3  T,  R.  104,  cit.  So,  where  the  defendants,  falsely  pretending 
that  they  had  made  a  bet  with  A.  B.  that  one  of  them  should  run 
ten  miles  within  an  hour,  prevailed  upon  J.  N.  to  join  them  in 
the  bet,  and  obtained  from  him  twenty  guineas  as  his  share  in  it: 
the  judges  held  this  to  be  within  the  statute,  notwithstanding 
the  pretence  wat;  probably  one  against  which  common  prudence 
might  have  guarded.  R,  v.  Young  et  aL  in  error,  3  T.  R,  9^» 

It  is  not  necessary  that  the  pretence  should  be  in  words,  the 
conduct  and  acts  of  the  party  will  be  sufficient,  without  any  ver- 
bal representation.  Thus,  if  a  person  obtain  goods  from  another 
upon  giving  him  in  payment  his  cheque  upon  a  banker,  with 
whom  in  fact  he  has  no  account,  this  (although  not  indictable  as 
a  fraud  at  common  law,  R  v.  Lara,  6T.  R  565.  9ee  R,  v.  Flint, 


R,Sf  R.  460,)  is  a  false  pretence  within  the  meaning  of  the  act 
R.  V.  Jackson  et  al.  3  Camp.  370.  Where  a  man  obtained  goods 
and  money  for  a  forged  note  of  hand  for  ten  shillings  and  six- 
pence, the  judges  held  it  to  be  a  false  pretence  within  the  act. 
R  T.  Freetki  R,8fR.  127.  And  where  a  man  assumed  the  name 
of  another  to  whom  money  was  required  to  be  paid  by  a  genuine 
instrument,  this  was  holden  to  be  a  pretence  within  the  meaning 
of  the  act.   R,  v.  Story,  R,8fR,%\. 

But  the  pretence  must  be  of  some  existing  fact,  made  for  the 
purpose  of  inducing  the  prosecutor  to  part  with  his  property. 
Therefore,  a  pretence  that  the  party  would  do  an  act  he  did  not 
mean  to  do,  ajB  a  pretence  to  pay  for  goods  on  delivery,  is  not  a 
&lse  pretence  within  the  act,  but  merely  a  promise  for  future 
conduct.  R,  V.  Goodhall,  R.  S^  R.  461.  And  a  pretence  to  a 
paiisK.  officer,  as  an  excuse  for  not  working,  that  the  party  has 
not  clothes,  when  he  really  has,  though  it  induce  the  officer  to 
g^ve  him  clothes,  is  not  a  pretence  within  the  statute,  the  state* 
ment  being  rather  a  false  excuse  for  not  working,  than  a  false 
pretence  to  obtain  goods.  R.  v.  Wakeling,  R.  4*  R>  504. 

The  indictment  also  must  negative  the  pretences  by  special 
averment,  as  iu  the  above  precedent ;  and  where  such  an  aver- 
ment was  omitted,  it  was  holden  to  be  error,  and  the  judgment 
vras  reversed.  R.  v.  Perrotf  2  M.SfS.  379. 

Evidence, 

The  prosecutor  must  prove  the  pretence,  as  stated  in  the  in- 
dictment; any  variance  in  substance  between  the  pretence  laid 
and  that  proved  will  be  fataL  Where  the  pretence  laid  was, 
that  the  defendant  said  *'  that  he  had  paid  a  sum  of  money  into 
the  bank  of  England,"  and  the  proof  was,  that  he  said  that  the 
money  had  been  paid  into  the  bank,  without  saying  by  whom, 
the  defendant  was  acquitted  for  the  variance ;  Lord  Ellenborough 
holding,  that  the  assertions  were  different  in  substance.  R.v. 
Plestow,  1  Camp.  494.  See  R.  v.  Douglas,  Id.  212.  But  it  is  not 
necessary  to  prove  the  whole  of  the  pretence  charged ;  proof  of 
part  of  the  pretence,  and  that  the  money  was  obtained  by  such 
part,  is  sufficient  R.  v.  Hill,  R.8fR.\9Q. 

He  must  next  prove  that  the  goods,  &c.,  stated  in  the  indict- 
ment, or  part  of  them,  (for  the  rule  in  this  respect  is  the  same  as 
in  larceny,  see  ante,  p.  158),  was  obtained  from  him  by  means  of 
these  pretences.  If  the  indictment  charge  the  defendant  with 
haviqg  obtained,  by  means  of  certain  false  pretences,  from  J.  B., 
a  servant  of  J.  N.,  the  sum  of  three  shillings  and  sixpence,  the 
moni&  of  J.  N. ;  and  the  evidence  be,  that  J.  B.  in  fact  paid  the 
three  filings  and  sixpence  out  of  his  own  money  in  the  first  in- 
stance, and  was  afterwards  repaid  by  J.  N.;  this  would  be  a  fa- 
tal variance.  R.  v.  Douglas,  1  Camp.  212.  But  it  appearing  af- 
terwards, in  this  case,  that  J.  B.  had,  at  the  time,  more  money 
belonging  to  J.  N.  in  his  possession  than  the  sum  so  paid  by  him, 
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this  was  holden  to  support  the  averment,  although  he  had  no  or- 
ders from  J.  N.  to  pay  it  Id,  The  words  in  the  statute  are  "  any 
money,  chattel,  or  valuable  security.**     Where  a  defendant  "w-bm 
indicted  for  obtaining,  under  false  pretences,  a  certain  order  for 
the  grant  of  two  pounds,  and  the  order  was  a  cheque  drawn  l»y 
A.  B.  upon  his  l^ankers,  payable  to  D.  F.  J.,  but  not  to  order  or- 
bearer,  it  was  holden,  that  this  required  a  stamp,  and,  not  bein^ 
stamped,  was  not  a  valuable  security.  JL  v.  Yates,  R.^M.  170:. 
S4V  where,  to  induce  his  bankers  to  pay  his  cheques,  a  defendant 
drew  a  bill  on  a  person  on  whom  he  had  no  right  to  draw,  and. 
which  had  no  chance  of  being  paid;  in  consequence  of  which  the 
bankers  paid  money  for  him,  it  was  holden  not^o  be  within  the 
act,  because  he  only  obtained  credit,  and  not  any  specific  sum  on 
the  bilL  R.  v.  WareU,  R.  S^  M.  224. 

As  to  the  intent,  it  may  be  implied  suflidently  from  the  &cts 
of  the  case.    Formerly,  if  the  evidence  proved  not  only  an  intent 
to  cheat  or  defraud,  but  aUo  established  a  pre-eusting  emimus 
Jnrandi,  and  a  constructive  taking,  such  as  to  constitute  larceny, 
the  misdemeanor  being  merged  in  the  felony,  the  defendant  was 
entitled  to  his  acquittal.  R,  v.  Pear,  2  East,  P.  C.  689.    But  now, 
by  Stat  7  <!^  8  G.  4,  c.  29,  «.  53,  the  defendant  may  be  convicted, 
although  it  appear  at  the  trial  that  the  offence  amounts  to  lar- 
ceny, and  not  merely  to  obtaining  money,  &c.,by  false  pretences. 
The  safer  course,  therefore,  to  adopt,  where  it  is  doubtfrd  whe- 
ther the  offence  is  larceny,  or  obtaining  goods  under  a  false  pre- 
tence, is,  to  indict  for  the  misdemeanor;  in  which  case,  if  the 
offence  should  turn  out  to  be  larceny,  the  prisoner  may,  never- 
theless, be  convicted  by  force  of  the  statute.     These  two  offences 
are  sometimes  difficult  to  be  distinguished  in  cases  where  there 
has  been  a  constructive  taking;  see  ante,  p.  174 ;  but  the  difficul- 
ties arising  from  this  circumstance  appear  to  be  obviated  by  the 
statute. 

Lastly,  it  must  be  proved,  that  the  pretences  made  use  of  were 
&lse  in  fact ;  or,  in  other  words,  the  averments  negativing  the 
pretences  must  be  proved.  But  it  does  not  seem  to  be  essential 
that  they  should  all  be  proved ;  if  so  many  of  them  as  shew  die 
falsity  of  the  substance  of  the  pretence  be  proved,  it  should  seem 
to  be  sufficient.  As,  in  the  present  instance,  if  it  were  to  appear 
in  evidence,  that  the  defendant  was  really  the  servant  of  K.  O., 
yetyif  it  were  also  to  appear  that  he  had  no  directions  from  him 
to  get  the  cloth  in  question,  and  that,  after  he  had  obtained  it,  he 
converted  it  to  his  own  use,  it  would  be  sufficient.*  Where  the 
defendants  were  charged  with  obtaining  money  by  colour  and 
pretence  of  their  being  collectors  of  the  property  tax,  and  it  ap- 
peared in  evidence  thaf  they  had  in  fact  been  appointed  collec- 
tors by  the  commissioners,  though  fn  an  informal  manner ;  this 
was  holden  not  to  be  a  false  pretence  within  the  meaning  of  the 
act.  R,  V.  Dobson,  7  East,  218. 


Cheating,  241 

Indictment  for  selling  by  false  Scales. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S,,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  [groeer'\t  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  and 
ffom  thence  until  the  taking  of  this  inquisition,  did  use  and  ez- 
erdse  the  trade  and  business  of  a  [grocerif  and  during  that  time 
<Ud  deal  in  the  buying  and  selling  by  weight  of  [^teas,  sugars, 
*pices]f  and  of  divers  other  goods,  wares,  and  merchandizes,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid;  and  that  the 
ttid  J.  S.  being  a  person  of  a  wicked  and  depraved  mind,  and 
contriving  and  fraudulently  intending  to  cheat  and  defraud  the 
subjects  of  our  said  lord  the  King,  whilst  he  was  and  continued 
to  be  a  grocer  as  aforesaid,  to  wit,  on  the  said  third  day  of  May, 
in  the  year  last  aforesaid,  and  on  divers  other  day  and  times  be- 
^een  that  day  and  the  day  of  the  taking  of  this  inquisition,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  knowingly,  wilfully, 
&lsely,  fraudulently,  and  deceitfully,  did  keep  in  a  certain  shop 
there  situate,  wherein  he  the  said  J.  S.  did  so  as  aforesaid  carry 
on  his  said  trade,  a  certain  false  pair  of  scales  for  the  weighing 
of  goods,  wares,  and  merchandizes  by  him  sold  in  the  way  of  his 
said  trade,  and  which  said  scales  were  then  and  there,  by  artful 
and  deceitful  means  and  contrivance,  so  made  and  constructed 
as'to  cause  the  goods,  wares,  and  merchandizes  weighed  in  and 
sold-  thereby,  to-  appear  of  greater  weight,  to  wit,  of  a  greater 
weight  by  two  ounces  in  every  quantity  of  goods  weighed  there- 
by, than  the  real  and  true  weight  thereof;  and  that  the  said  J.  S., 
well  knowing  the  said  scales  to  be  false  as  aforesaid,  did  then  and 
there,  to  wit,  on  the  several  days  and  times  aforesaid,  at  the  pa- 
rish im>resaid,  in  the  county  aforesaid,  wilfully,  falsely,  fraudu- 
lentiy,  and  deceitfully  sell  and  utter  to  divers  subjects  oif  our  lord 
the  lUng,  divers  goods,  wares,  and  merchandizes  in  the  way  of 
hb  said  trade,  weighed  in  and  sold  by  the  said  false  scales;  and 
wluch  goods,  wares,  and  merchandizes,  by  reason  of  their  being 
so  weired  in  the  said  false  scales,  were  then  and  there  very  much 
defident  and  short  of  their  true  and  just  weight :  to  the  great  da- 
mage and  deceit  of  his  Majesty's  said  subjects,  to  the  evil  ^- 
ample  of  all  others  in  the  like  case  offen^ng,  and  against  the 
peace  of  our  .lord  the  King,  his  crown  and  dignity.     If  you 
can  prove  any  particular  instance  of  a  sale  by  those  scales  to 
a  particular  person,  you  may  add  a  count  upon  it;  or,  if  you 
ihhtk  your  evidence  not  sufficiently  specific  to  maintain  the  count 
above  given,  you  may  add  a>  count  or  counts  in  a  more  gene- 
Toiform*  See  6  Went,  389.     Stating  the  sale  to  have  been  to  *' di- 
vers subjects  to  the  jurors  unknown,"  has  been  holden  si^jSicient, 
H.  V.  Gibbs,  1  Str*  497.  An  indictment  for  selling  by  false  weights 
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or  metuurti  fay  readily  be  framed  from  the  above  precedent. 
For  otJierfraSdi  at  common  law,  tee  2  Rtut.  285 — 297. 
This  it  a  mitdemeanor  at  common  low. 

Evidence, 

Prove  that  the  defendant  carried  on  the  business  mentioned  in  * 
the  indictment;  that  the  fisilse  scales  described  in  the  indictment 
were  found  in  his  shop  or  warehouse)  &c. ;  and  that  he  has  uaed 
them  in  weighing  goods  sold  by  him  to  his  customers.  If  you 
have  proof  that  the  scales  were  used  by  his  shopmen  or  servants. 
It  will  be  sufficient,  as  it  will  be  presumed  that  they  were  used 
by  his  orders. 


Sect.  4. 
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Jndietment  far  Burglary  and  Larceny, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  preseilt,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  dayS>f  May,  in  the  first' 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  about 
the  hour  of  eleven  in  the  night  of  the  same  day,  with  force  fod 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  dwell- 
ing-house of  one  J.  N.,  there  situate,,  feloniously  and  burglari- 
ously did  break  and  enter,  with  intent  the  goods  and  chattels  c^ 
one  K.  O.,  in  the  said  dwelling-house  then  and  there  being,  then 
and  there  feloniously  and  burglariously  to  steal,  take,  and  carry 
away ;  and  then  and  there  in  the  said  dwelling-house,  one  silver 
sugar  basin  of  the  value  of  three  pounds,  six  silver  table  spoons 
of  the  value  of  three  pounds,  and  twelve  silver  tea  spoons  of  the 
value  of  two  pounds,  of  the  goods  and  chattels  of  the  said  K.  O., 
in  the  said  dwelling-house  then  and  there  being  found,  then  and 
there  feloniously  and  burglariously  did  steal,  take,  and  carry 
away ;  against  the  peace  of  our  lord  the  King,  his  crown  and  di^ 
nity.     If  bank  notet,  or  other  valtuMe  tecurittet^  be  ttolen,  conr. 
elude,  "  against  the  form  of  the  statute,  &c."  If  there  be  anydouBi 
as  to  the  ownership  of  the  house  or  goods,  ym  onay  add  other  counts 
accordingly.  Also,  as  burglary  is  a  breaking  and  entering  of  adwett^ 
ing-house,  with  intent  to  commit  a  felony^  (and,  whether  afekmff 
jut  common  law  or  by  statute,  is  immaterial,  I  Haufk,c»  38,  «.38)» 
if  there  be  any  doubt  of  the  intent  with  wf^ich  the  offence  was  com* 
mitted,  it  may  be  varied  in  different  counts  accordingly^    The  ta- 
tent  to  steal,  as  well  as  the  stealing,  ought  to  be  charged,  1  Ikde, 
P,  C.  559;  but  where  an  indictment  for  burghrioutly  breaking 
and  entering  a  dwelling-house,  and  then  and  Siere  stealing  goods 
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iktrmny  oodUod  to  state  the  intentj  it  was  holden,  Ma<  ike  drfend^ 
ant  might  be  convicted  of  the  burglary ,  if  the  ktrcmy  were  proved, 
iuf  not  otherwise.  R.  v.  FumwaUy  R.^R.  445. 

Felomy,  death.  7  4*8  6.  4,  e.  29,  s.  11.  This  sentence  nmy  be 
recorded,  4  &•  4,  c.  48. 

Evidence, 

Borglaxy  is  the  btealdn^  and  entering  the  dwelltng-house  of 
Moflier  in  the  night  time)  with  intent  to  commit  a  felony  there- 
ia.  4  B^  Com.  224.  3  Inst.  63.  And  in  order  to  maintain  this  in- 
dictment, the  prosecutor  mast  prove  that  the  defendant  broke  and 
entered  the  dwelling-house  of  J.  N.,  in  the  night  time,  with  an 
utent  to  steal  the  goods  of  K.  O. ;  and  whether  he  succeed  or  fiul 
in  tbis^  he  may  proceed  to  prove  a  larceny  of  the  goods  pf  K.  O. 
fiom  1^  dwelling-house  of  J.  N.,  in  the  manner  directed  onto,  p. 
206;  and  if  he  succeed  in  proving  tiie  larceny,  but  fail  in  prov- 
ing it  to  have  been  committed  in  the  dwelling-house  of  J.  N., 
the  defendant  shall  be  convicted  of  the  simple  larceny. 

Having  made  these  few  general  observations,  we  shall  now 
proceed  to  state  the  evidence  in  burglary  more  paiiicularly. 

About  the  hour  of  eleven  in  the  night']'— With,  reference  to  this 
piit  of  our  subject, ^he  day  may  be  divided  into  three  parts: 
daylight,  twilight,  and  night  If  the  breaking  and  entering  be 
iftfthe  night,  it  is  burglary;  if  in  daylight,  it  is  not  If  it  be 
committed  during  twilight,  then,  if  there  be  not  daylight,  or  ere- 
.  pHseuium  enough,  begun  or  left,  to  discern  a  man's  face  withal, 
it  is  burglary;  otherwise  not.  3  Inst.  63.  1  fftde,  550.  1  Hawk. 
e.  88,  s.  2<  4  Bl.  Com,  224.  But  this  does  not  extend  to  moon- 
light; for  then  many  midnight  burglaries  would  go  unpunbhed. 
j  4  BL  Com,  224.  1  Hale,  551. 

'  And  the  breaking  and  entering  must  both  be  committed  in  the 

I  night  time;  if  the  breaking  be  in  the  day,  and  the  entering  in 

k  the  night,  or  the  breaking  in  the  night,  and  the  entering  in  the 

day,  it  is  no  burglary.  1  HaU,  551.     But  the  breaking  may  be 
on«ne  night,  and  the  entry  on  another,  XHale,hb\f  provided 
^  the  breaking  be  with  intent  to  enter,  and  the  entry  with  intent 

to  commit  a  felony.  R.  v.  Smith,  R.8f  R,^\7, 

The  dwelling  house  of  J.  N."] — To  prove  this  allegation,  the  pro- 
secutor must  prove  that  the  defendant  broke  and  entered  the 
dwdling  house  of  J.  N.,  in  wMehhe  was  in  the  habit  of  residing, 
^  3  Inst.  64,  or  some  building  biitween  which  and  the  dwelling 
bouse  there  was  a  communication,  either  immediate  or  by  means 
<rf  a  covered  and  inclosed  passage  leading  from  the  one  to  the 
other.  7  ^S0.4f  c.  29,  s.  13.  And  evidence  of  a  breaking  and 
entering  of  such  a  building  will  maintain  an  indictment  charg- 

if  2 
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ing  a  breaking  and  entry  of  the  dwelling-house.  iZ.  ▼.  Garland, 

Every  permanent  building,  in  which  the  renter  or  owner  or 
his  &mily  dwell  and  lie,  is  deemed  a  dwelling-house,  and  burg- 
lATy  may  be  committed  in  it.     Even  a  set  of  chambers  in  an  inn 
of  court  or  college  is  deemed  a  distinct  dwelling-house,  for  this 
purpose.  1  HaUf  556.  And  it  will  be  sufficient  if  any  part  of  his  fit- 
mily  lie  in  the  house.     Thus,  where  a  servant  boy  of  the  prose- 
cutor always  slept  over  a  brewhouse  of  the  prosecutor's,  which 
was  separated  from  his  dwelling-house  by  a  public  passage,  but 
occupied  therewith,  it  was  holdeu  upon  an  indictment  for  burg- 
lary that  the  brewhouse  was  the  dwelling-house  of  the  prosecu- 
tor, although,  being  separated  by  the  passage,  it  could  not  be 
deemed  to  be  a  part  of  the  dwelling-house  in  which  he  himself 
actually  dwelt  JL  v.  Westwood,  R.8fR,  495.     So,  where,  upon  an 
indictment  for  burglary  in  a  shop,  it  appeared  that  the  prosecu- 
tor had  left  his  house  without  an  intention  of  returning,  and  had 
let  some  of  the  rooms  to  lodgers,  but  continued  his  business  there, 
and  his  apprentice  and  foreman  and  the  foreman's  wife,  who  vras 
also  his  servant,  employed  in  keeping  the  apartments  clean,  dwelt 
there,  but  received  weekly  wages,  it  was  holden  to  be  the  dwell- 
ing-house of  the  prosecutor,    ^v.  Gt6&on«,  22.  ^iR.442.     And 
where  a  counting  house,  over  which  there  were  two  rooms  com- 
municating by  a  trap  door,  which  was  never  used,  was  broken 
open,  and  it  appeared  that  the  prosecutor's  cooper  and  his  family 
lived  in  the  two  rooms,  upon  a  contract  that  they  should  have 
the  rooms  to  live  in,  and  firing,    and  weekly  wages,  it  was 
holden  that  the  counting  house  was  the  dwelling-house  of  the 
prosecutor.  R.\, Stocky R^SfRA^b,    And  the  mere  teniporary 
absence  of  the  owner  and  his  family  will  not  deprive  the  house 
of  this  protection  the  law  gives  it :  as,  for  instance,  if  a  man  have 
a  town  and  country  house,  in  which  he  resides  alternately,  and 
whilst  he  and  his  family  are  residing  for  the  season  in  the 
country  house,  the  town  house  is  broken  and  entered;  1  Hale, 
556;  or,  if  a  man  lock  up  his  house  and  go  a  journey,  and, 
during  his  absence,  it  be  broken  and  entered;  R,\, Murray  8f 
al.,  2  East,  P.  C.  496,   FosL  77,  eit.;  or  if  a  barrister  have  a 
set  of  chambers,  in  which  be  resides  during  the  term  only,  anddur^ 
ing  the  vacation  they  be  broken  and  entered ;  1  Hale  556 ;  in 
these  and  the  like  cases  the  houses  and  set  of  chambers,  re- 
spectively, even  although  no  person  actually  resided  in  them  at 
the  time,  must  be  deemed  dwelling-houses,  and  the  brtaking  and 
entering  of  them  burglary;  provided  it  appear  that  the  owners, 
when  they  left  them,  had  an  intention  to  return  to  them.  1  HiUe, 
556.  Fost,  7  7.  R.  v.  Nutbroum,  Fast.  76.    But  burglary  cannot  be 
committed  in  a  tent  or  booth  in  a  market  or  fair,  even  although  the 
owner  lodge  in  it ;  1  Hawk,  c,  38,  s,  3$.  1  ffaie,  557 ;  because  it 
Is  a  temporary,  not  a  permanent  edifice.     So,  breaking  open  a 
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house,  in  which  no  man  resides  or  is  in  the  habit  of  resi^ng,  is 
no  burglary,  even  though  the  owner  use  it  for  his  meals  and  the 
purposes  of  his  business;  for  it  is  not  a  dwelling-house.  R.  ▼. 
Martiu,  R,SfJLl  08.   If  a  porter  lie  in  a  warehouse,  for  the  pur- 
pose of  protecting  goods,  R,  v.  Smith,  2  East,  P,  C.  497,  or  aser- 
TBOt  lie  in  a  bam  in  order  to  watch  thieves,  R,  v.  Broum,  2  East, 
P,  C,  502,  this  does  not  make  the  warebouse  or  bam  a  dwelling- 
house,  in  which  burglary  can  be  committed.  So,  where  the  land- 
lord of  a  dwelling-house,  after  the  tenant  had  quitted  it,  put  a 
servant  into  it,  to  sleep  there  at  night,  until  he  should  relet  it  to 
another  tenant,  but  had  no  intention  to  reside  in  it  himself:  the 
judges  held  that  this  could  not  be  deemed  the  dwelling-house  of 
the  landlord.  R,  v.  Dames,  2  Leach,  S76.  And  where  the  prosecu- 
tor left  his  house  without  an  intention  of  returning  to  live  in  it, 
but  retained  it  as  a  workshop  and  warehouse,  and  two  women 
employed  in  his  business,  not  as  domestic  servants,  slept  in  the 
house  merely  for  the  purpose  of  taking  care  of  it,  but  did  not  take 
their  meals  diere,  or  use  the  house  for  any  other  purpose,  it  was 
holden  not  to  be  the  dwelling-house  of  the  prosecutor.  R.  v.  Flan' 
nagan,  R,  S^R*  187*    So,  where  the  tenant  had  put  all  his  goods 
and  fiimiture  into  the  house,  preparatory  to  his  removing  to  it 
with  his  family,  but  neither  he  nor  any  of  his  family  had  as  yet 
slept  in  it:   it  was  holden  not  to  be  a  dwelling-house,  in  which 
burglary  could  be  committed.  R,  v.  Hallard,  2  East,  P.  C.  498. 
jR.  V.  Hiompstm,  Id»  2  Leach,  771.    And  the  same  has  been  ruled, 
where,  under  such  circumstances,  the  tenant  had  put  a  person 
(not  being  one  of  his  family)  into  the  house,  for  the  protection  of 
the  goods  and  furniture  in  it,  until  it  should  be  ready  for  his  re*- 
adence.  R,  v.  Harris,  2 Leach,  701.  R.  v.  Fuller,  2  East,  P.  C, 
498,    1  Leach,  187.    See  R.  v.  Jtmes  ^  al,  2  East,  499.    R,  v. 
Flannagan,  R.^R,  187. 

A  dwelling-house  may  be  divided  so  as  to  form  two  or  more 
dwelling-houses  (within  the  meaning  of  the  word,  in  the  defini- 
tion of  burglary),  by  letting  a  part  of  it  to  a  tenant;  provided 
there  be  no  internal  communication  between  the  part  so  let  and 
the  remainder  of  the  dwelliug-house.  Upon  an  indictment  for 
burglary  it  appeared  that  the  house  in  which  the  burglary  was 
alleged  to  have  been  committed,  formed  the  centre  of  a  building, 
having  two  wings ;  in  one  of  which  A.  lived,  and  the  other  con- 
sisted of  the  dwelling-houses  of  B.  and  C.  respectively;  the  cen- 
tre consisted  of  three  manufactories,  in  one  of  which  A.,  6.,  D. 
and  othei  persons,  were  jointly  concerned,  and  of  the  remaining 
two  D.  was  the  sole  proprietor.  C.  was  merely  in  the  employ- 
ment of  D.  There  was  no  internal  communication  between  the 
centre  building  and  the  houses  of  A.  and  B.,  nor  between  it  and 
the  house  of  C,  excepting  a  window  in  the  house  of  C,  which 
looked  into  a  passage  that  ran  the  whole  length  of  the  centre 
building.  One  of  the  counts  in  the  indictment  alleged  the  centte 
building  to  be  the  dwelling-house  of  C:  but  the  judges  held 
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that  the  window  meiely  wa«  not  such  au  internalcottmiimcatum, 
as  could  make  the  centre  building  be  deemed  parcel  of  C/s  boDK. 
R.  V.  Eggington  S^aL,2B,^P.  508.  Where  a  part  of  a  dwdl- 
ing-house,  however,  is  severed  by  letting*  it  thereby  hoconiM 
(considered  as  a  distinct  house)  the  subjeet  of  burglary  or  n&t, 
according  to  circumstances.  If  a  man  hire  a  shop,  parcel  of  an- 
other man's  house,  and  unconnected  with  it  by  internal  oommu* 
nication ;  and  the  tenant  work  or  trade  in  it,  but  never  lie  there : 
it  is  no  dwelling-house,  and  burglary  cannot  be  committed  in  it. 
1  Halef  558.  If,  on  the  contrary,  he  or  any  part  of  his  fiimily  lie 
there,  it  is  deemed  his  dwelling-house,  and  may  be  laid  to  be  so 
in  an  indictment  for  burglary.  Jd.  and  aee  R.  v.  Magers,  I  Leaeh, 
89.  428.  So,  if  he  let  off  part,  and  do  not  by  himself  or  any  of 
his  family  dwell  in  the  other  part,  the  part  let  off  is  the  dwellhig- 
house  of  the  tenant,  whether  it  communicate  with  the  other  part 
or  not,  but  the  part  not  let  off  is  not  the  aul^t  of  burglary.  But 
if  the  owner  of  the  dweUing-*house  let  the  shop,  which  is  uncoil 
nected  by  internal  communication  with  the  housei  and  also  let 
some  rooms  in  the  house,  which  are  connected  with  the  other 
parts  of  it,  to  the  same  person ;  and  the  tenant  or  iK>me  of  his  £s- 
mily  sleep  in  the  rooms;  a  breaking  and  entering  of  the  shop,  in 
that  case,  will  be  burglary,  and  it  may  be  laid  to  be  committed 
in  the  dwelling-house  of  die  landlord.  ^  v.  Qibton  &aL,  ILetuA, 
357. 

The  term  **  dwelling-house"  includes  In  its  legal  )ngnificatio& 
all  outhouses  occupied  with  and  immediately  communicating  with 
the  dwelling-house.  But  by  staU  7  4*  8  G.  4,  c.  29,  s.  13,  no  build- 
ing, although  within  the  same  curtilfige  with  the  dwelling-house, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwell- 
ing-house for  the  purpose  of  burglary,  unless  diere  be  a  commu- 
nication between  such  building  and  dwellii^-bouse,  either  imme- 
diate or  by  means  of  a  covered  and  inclosed  passage  leading  firom 
the  one  to  the  other.  Where  the  prosecutor's  house  consisted  of 
two  living  rooms,  another  room  used  as  a  cellar,  and  a  washr- 
house  on  the  ground^floor,  and  of  three  bed-rooms  up  stairs,  one 
of  them  over  the  wash-house,  and  the  bed-room  over  the  house- 
place  communicated  with  that  over  the  wash-house,  but  there  was 
no  internal  communication  between  the  wash-house  and  viy  oi 
the  rooms  of  the  house,  but  the  whole  was  under  the  same  roof; 
and  the  defendant  broke  into  the  wash-house,  and  was  break- 
ing through  the  partition  wall  between  the  wash-house  and 
the  house-place;  it  was  holden,  that  the  defendant  wff^s  pro- 
perly convicted  of  burglary,  in  breakii^  the  house.  R.  v.  Btcr- 
rowSf  Sess.  Chester,  1830,  cor.  12  Js,  To  be  within  the  mean- 
ing of  this  section,  the  building  must  be  occupied  with  the  house* 
in  the  same  right;  and,  therefore,  where  a  house  let  to  and  occu- 
pied by  A.,  adjoined  and  communicated  with  a  building  let  to  and 
occupied  by  A.  and  B.,  it  was  holden,  that  the  building  could  not  be 
considered  a  p^t  of  the  dwelling-house  of  A.  i2.v.  Jenkins^  R.S^R. 
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244.  If  there  be  any  dotilit  as  to  the  nature  of  the  building  broken 
and  entered,  a  count  may  be  inserted  for  breaking  and  entering 
a  building  within  the  curtilage,  onfe,  p.  207. 

As  to  the  ownership  of  the  dwelltng-^house: — Where  it  is  laid 
to  be  the  dwelling-house  of  J.  N.,  proof  that  it  was  occupied  by 
his  wife  and  her  establishment  alone  will  support  the  indictment: 
and  in  such  a  case,  it  should  always  be  alleged  in  the  indictment 
to  be  the  dwelling-house  of  the  husband,  even  although  the  wife 
live  separate  irom  him,  and  the  house  have  been  taken  by  her, 
and  she  have  paid  the  rent,  taxes,  Src.  R,  v.  Farret  Kel.  43.  and 
see  Bqggett,  v.  Frier,  1 1  East,  301.     Thus,  where  a  married  wo- 
man lived  apart  from  her  husband,  upon  an  income  arising  from 
property  vested  in  trustees  for  her  separate  use,  the  judges  held, 
thft  a  house  which  she  had  Kved  in  was  properly  described  as 
her  husband's  dwelling-house,  though  she  paid  the  rent  out  of 
her  separate  property,  and  the  husband  had  never  been  in  it.  R. 
V.  French,  R.  S^  R,  A91,    And  where  a  husband  and  wife  sepa- 
rated by  mutual  consent,  and  tlie  wife  lived  in  a  house  belonging 
to  the  husband,  with  his  consent  and,  with  the  knowledge  of  her 
husband,  in  adultery  with  another  man,  who  paid  the  household 
expenses  but  not  the  rent,  it  was  holden  that  the  house  was  pro- 
perly described  as  the  dwelling-house  of  the  husband.  R.v,  Wil- 
ford,  R,  8^R.5l7.    So,  if  a  man  occupy  a  dwelling-house  by  his 
servants,  and  do  not  reside  in  it  himself,  the  indictment  must  al- 
lege it  to  be  the  dwelling-house  of  the  master,  and  evidence  of  an 
occupation  by  his  servants  will  maintain  the  indictment,     fiut  a 
difficulty  very  frequently  arises  in  such  ca<-js  to  ascertain  whe- 
ther the  occupation  by  the  servant  is  in  his  own  right  or  in  that 
oihis  master.  Where  three  persons  were  in  partnership  in  a  bank 
and  brewhouse,  the  business  of  which  was  transacted  in  the  lower 
rooms  of  the  house  in  question,  and  a  cooper  in  the  service  of  the 
partnership,  at  weekly  wages,  lived  with  his  family  in  the  upper 
rooms,  which  communicated  with  the  lower  rooms  by  means  of  a 
trap  door  and  a  ladder,  but  there  was  also  a  separate  entrance  to 
these  rooms  from  without ;  the  lower  rooms  were  broken  and  en- 
tered, and  property  stolen  from  them :  and  the  judges  held  that 
the  house  was  well  laid  in  the  indictment  to  be  the  dwelling-house 
of  the  partners.  R,y.  Stock.  Sf  aL,  2  Taunt,  339,  2  Leach,  1015, 
R,SfR,  185.    Where  a  warehouseman  with  his  fiimily  lived  in  a 
dwelling-house  upon  his  master's  premises,  for  which  and  for 
coals  he  paid  to  his  master  a  rent  of  1 1/.  a-year,  and  the  master 
let  the  house,  which  was  worth  20/.  per  anwum  to  an  ordinary 
tenant,  to  the  warehouseman  at  the  lower  rent,  that  he  might  re- 
ride  upon  the  premises  as  a  security,  it  was  holden  that  the  ware- 
houseman stood  in  the  character  of  tenant,  for  the  master  might 
have  distrained  upon  him  for  rent,  and  could  not  arbitrarily  have 
removed  him.  R,  v.  Jarvis,  R.^  M.7.    So,  where,  with  certain 
wages,  a  labourer  had  a  cottage  rent  free  to  live  in ;  it  was  holden, 
that,  as  the  labourer  occupied  this  cottage  for  his  own  benefit,  and 
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not  for  the  benefit  of  his  master,  it  was  well  described  as  the 
dwelling-house  of  the  labourer.    R,  ▼.  JobUng,  R,  8f  R.  525. 
Where  a  toll-gate  house,  occupied  by  a  persou  employed  by  the 
lessee  of  the  tolls  to  collect  the  tolls,  at  weekly  wages,  with  the 
privilege  of  living  in  the  toll-gate  house  erected  by  the  trustees  of 
the  road  for  that  purpose,  was  broken  and  entered  in  the  night- 
time, it  was  holden  that  the  house  was  well  described  as  the 
dwelling-house  of  the  toll-gate  keeper,  because  he  had  the  exclu- 
sive possession,  and  it  was  unconnected  with  the  premises  of  the 
lessee,  who  did  not  appear  to  have  any  interest  in  it.  R,  v.  Cam- 
field,  R,8fM.  42.    And  where  a  servant  lived  rent  free  in  a  house 
belonging  to  his  master,  and  his  master  paid  the  taxes,  and  his 
master's  business  was  carried  on  in  the  house ;  but  the  servant 
and  his  family  were  the  only  persons  who  slept  in  the  house ;  and 
that  part  of  die  house  in  which  his  master's  business  was  carried 
on,  was  at  all  times  open  to  those  parts  in  which  the  servant  liv- 
ed; upon  an  indictment  for  breaking  and  entering  that  part  of  the 
house  in  which  the  master's  business  was  carried  on :  it  was  held^ 
that  it  might  be  described  as  the  servant's  house ;  but  it  was  not  de- 
cided that  it  might  not  also  be  described  as  the  house  of  the  master. 
R.  V.  Witty  72. 4*  i^>  24S.  Where  apartments  in  the  house  of  a  cor- 
poration are  appropriated  as  lodgings  for  servants  of  the  corpora- 
tion, a  burglary  committed  in  them  must  be  laid  to  have  been  com- 
mitted in  the  dwelling-house  of  the  corporation.  R,  v.  Picket,  2 
East,  P.  C.  501.  R,  v.  Hawkins,  Fost,  38.  and  see  R.  v.  Maynardt 
2  East,  P.  C.  501.  So,  where  apartments  are  assigned  to  any  per- 
son in  a  royal  palace,  a  burglary  committed  in  them  must  be  laid 
to  have  been  committed  in  the  mandon  of  the  King.   R.  v.  Wil' 
tiams  4*  al-t  1  Hale,  522.  and  see  KeL  27.  1  Leach,  324.     But 
where  a  company  in  the  country  rented  a  house  in  London  for 
their  agent,  in  the  upper  part  of  which  he  resided  with  his  &mi- 
ly,  and  in  the  lower  part  transacted  his  business,  it  is  reported  to 
have  been  holden  by  Graham,  B.,  and  Grose,  J.,  that  a  burglary 
in  the  house  was  well  laid  to  have  been  committed  in  the  dwell- 
ing-house of  the  agent  R,  v.  Margette  8f  al,,  2  Leach,  930.  Where 
a  house  rented  by  A.  and  B.,  partners,  was  divided  into  two 
houses,  for  the  convenience  of  their  respective  families,  the  family 
of  A.  residing  in  one,  the  family  of  B.  in  the  other,  and  there 
was  no  internal  communication  between  them :  a  burglary  in  the 
house  of  A.  was  holden  to  be  well  laid  to  have  been  committed 
in  the  dwelling-house  of  A.,  and  not  of  the  partners,  although 
the  rent  of  both  houses  was  paid  jointly  out  of  the  partnership 
funds.  R.  v.  Jones,  1  Leach,  537. 

Where  the  room  occupied  by  a  guest  in  an  inn  is  broken  and 
entered  in  the  night  time,  ah  indictment  for  the  burglary  must 
lay  it  to  have  been  committed  in  the  dwelling-house  of  the  inn- 
keeper;  1  Hale,  557.  R.  v.  Prosser,  2  East,  502 ;  and  the  same  in 
all  other  cases  where  the  occupier  has  the  use  merely,  and  no 
interest  in  the  apartments  he  occupies.  See  1  Hawk.  c.  38,  s.  26. 
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Apartments  let  to  lodgers,  however,  admit  of  a  very  different  con- 
sideration. If  part  of  a  house  be  let  to  a  lodger,  who  sleeps  there, 
and  no  other  person  resides  in  the  remainder  of  the  house,  a 
burglary  in  the  lodgings  must  be  laid  to  have  been  committed  in 
the  dwelling-house  of  the  lodger.   Where  a  coachman  rented  the 
loft  over  a  coach-house  and  stables,  and  he  and  his  family  re- 
sided in  it,  a  burglary  committed  in  it  was  holden  to  be  well  laid 
to  have  been  committed  in  the  dwelHng-house  of  the  coachman. 
R.  y.  Turr^r,  1  Leacht  305.     So,  if  the  house  be  let  out  to  seve- 
ral lodgers,  and  the  owner  do  not  reside  in  it,  a  burglary  in  it 
must  be  alleged  to  have  been  committed  in  the  dwelling-house  of 
ttktX  person  whose  lodgings  were  broken  and  entered.  R,  v.  jRo- 
gers,  1  Leach,  89.  and  see  R.  v.  Trapshair,  I  Leach,  427.  So,  where 
the  shop  of  a  dwelling-house  is  divided  into  two  shops,  with  a 
door  in  each  opening  towards  the  street,  and  another  into  a  com- 
mon passage  leading  to  the  common  staircase,  and  the  whole  of 
the  house  is  occupied  by  the  two  occupiers  of  the  shops,  the  sepa- 
rate shop  of  each  may  be  described  as  the  dwelling-house  of  each, 
R.  V.  Bailey,  R.^M.HS.    And  where  a  lodger  occupied  a  sleep- 
ing room  on  the  first  floor,  and  a  workshop  in  the  attic,  and  the 
rest  of  the  house  was  occupied  by  other  lodgers,  a  burglary  in 
the  workshop  was  holden  by  the  judges  to  be  well  laid  to  have 
been  committed  in  the  dwelling-house  of  the  lodger  who  rented 
it  R.  V.  Carrel,  1  Leach,  237.    But  if  the  owner  of  the  house  re- 
side in  a  part  of  it,  and  let  the  rest  out  in  lodgings — then,  if  the 
part  occupied  by  the  lodger  be  severed  from  that  occupied  by  the 
owner,  that  is,  if  there  be  no  internal  communication  between 
^em,  and  the  lodger  and  owner  enter  the  house  by  different 
«uter  doors,  a  burglary  in  the  part  occupied  by  each  respectively 
must  be  laid  to  have  been  committed  in  the  dwelling-house  of  the 
person  so  occupying  it ;  but  if  they  be  not  severed,  and  the  lodger 
and  owner  enter  by  the  same  outer  door,  then  the  burglary  must 
be  lud  to  have  been-committed  in  the  dwelling-house  of  the  owner. 
1  Leach,  90,  n.  Keii  «3,  84.  2  East,  P.  C.  503.    When,  therefore, 
the  servant  of  the  prosecutor  dwelt  in  part  of  the  house,  and  the 
rest,  excepting  the  shop,  was  let  off  to  lodgers ;  it  was  holden,  that 
die  shop  in  the  prosecutor's  occupation  was  properly  described 
as  the  dwelling-house  of  the  prosecutor.  R.  v.  Gibbons,  R.^R, 
495.    And  where  the  prosecutor  let  a  shop  to  his  son,  which  had 
a  separate  entrance  from  the  street,  but  communicated  with  the 
dwelling-house  of  the  prosecutor  by  a  back  door,  and  the  son  used 
the  shop  as  a  place  of  business  only,  and  did  not  reside  there,  it 
was  holden  that  the  shop  was  properly  described  as  the  dwelling- 
house  of  the  prosecutor.  R.  v.  Sefton,  R,8fR.  202.     If  a  party  let 
off  part  of  his  house,  but  do  not  dwell  in  the  part  reserved,  the 
part  let  is  the  dwelling-house  of  the  tenant,  but  the  part  reserved 
is  net  the  subject  of  burglary ;  it  is  not  the  dwelling-house  of  the 
lenant,  because  it  forms  no  part  of  his  holding,  and  it  is  not  that^. 

m3 
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of  tb«  omnBt,  bccauie  be  doei  not  dwell  in  it  The  govevaor  of 
•  worl(boiife  under  t  contract  for  leven  years  with  the  gnarrtiana 
and  overieeri  of  the  poor,  occupied  and  dwelt  in  the  govemor'a 
houMp  wlUi  the  exception  of  one  room  reserved  to  the  gvardiaas 
and  overseers,  as  their  office,  of  which  the  governor  had  one  kef, 
and  the  cleric  of  the  guardians  and  overseers  the  other,  but  the 
governor's  servant  cleaned  the  room;  upon  an  indictment  for 
bresking  and  entering  this  room,  it  was  holden,  that  it  could  not 
be  described  as  the  dwelling-house  of  the  governor.  R,y.  WiltoB, 

In  all  cases  of  this  descriptaoo,  if  there  be  any  the  slighteat 
doubt  whether  the  house  broken  and  entered  should  be  describ- 
ed as  the  dwelling-house  of  A«,  B.,  or  C,  the  pleader  should  obvi* 
ate  the  difficulty  by  inserting  counts  alleging  it  to  be  the  dwell- 
ing-house of  A.|  B.,  and  C,  respectively. 

It  may  be  necessary  to  mention,  that  a  man  cannot  be  indicted 
for  burglary  in  his  own  house.  Therefore,  if  the  owner  of  a 
house  break  and  enter  the  room  of  his  lodger,  and  steal  his  goods, 
he  can  only  be  convicted  of  the  larceny.  KeL  84.  %EQ$tf  P.  C. 
508,  500. 

It  may  also  be  necessary  to  mention  that  a  church  may  be  the 
sul:\|ect  of  burglary;  3  ImL  64.  1  Hakt  556;  but  this  is  now  pro- 
vided for  by  Stat.  5se  aata,  |k20S. 

And  lastly,  as  to  the  local  description  of  the  house: — ^it  must  be 
proved  strictly  as  laid;  if  there  be  the  slightest  variance  between 
the  indictment  and  evidence,  in  the  pari&,  &c  where  the  house 
is  alleged  to  be  situate,  the  defendant  must  be  acquitted  of  the 
burglary.  Jni^,  p,  S6.  If  it  be  not  stated  in  the  indictment 
>Mhere  the  house  is  situate,  it  shall  be  taken  to  be  situated  at  the 
place  laid  as  special  venue.  Jt  v,  Nopi^t  JL^MA4.  In  ii.  v.  Bom- 
n$U,  H*  ^  H*  i89,  it  appeared*  upon  an  indictment  fiw  breaking 
and  entering  a  dwelling-house  in  the  parish  of  A.,  that  the  oufc- 
houae  broken  and  entered  was  in  die  parish  of  B.,  but  the  dwell, 
iug^house  with  which  il  was  connected  and  occnpied  was  in  tbe 
parish  of  A.,  and  the  point  was  raised*  but  not  decided. 

To  avoid  difficulty,  dillbrent  counts  should  be  inseited.  va^vy- 
lag  the  local  deecripaon.  So^also^if  the  house  be  not  proved  to 
be  a  awetting.house,  etcit  n^ira,  and  to  be  the  dweUii^houae  of 
^*N^  m<M4e,|^31i  M.r.WkU9,  I  i;«acA» 3^  the  defendant 
»ust  be  acquitled  of  the  huKgiaiy. 

A^Ni*]— Thew  inn»t  b«  a  bieakis«  of  tib» 
«  «»rtr**Qtive>  to  coe«titttte  bw^ary,  Ifaw.^,^.. 
^0*^^"^  "^^  *^  ««<>^i^  •a^  t^>^  "nth  iBteMt  to  «^ 
j»«aWony,iti*nobiiigkry.  IfiW»,55k  5*ist«4.    Sa^tf 

^^  be  an  epwtute  in  a  cellar  window  to  a«Mt  ^ht.  tibiawk 
^^*^^^J«»i»  the  ni^^^ 

An  acti^a  b«rak«g  is,  where  the  Q»nder,  fer  Ae  p«poee  of 
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getting  admission  for  any  part  of  his  body,  or  for  a  weapon  or 
other  instrument,  in  order  to  effect  his  felonious  intention,  breaks 
a  hole  in  the  wall  of  the  house,  breaks  a  door  or  window,  picks 
die  lock  of  a  door,  or  opens  it  with  a  key  or  even  by  lifting  the 
latch,  or  unlooses  any  other  £utening  to  doors  or  windows  which 
the  owner  has  provided.  3  InsL  64,  1  Haie,  552.  Thus,  where 
an  entry  was  effected  by  taking  out  the  glass  from  a  door,  it  was 
holden  to  be  burglary.  R,  v.  StnUh,  A.  ^  72.  417.  And,  where 
the  defendant  pulled  down  the  sash  of  a  window  which  had  no 
fastening,  and  was  only  kept  in  its  place  by  the  pulley- weight;  it 
was  holden  to  be  burglary,  although  there  was  an  outer  shutter 
which  was  not  put  to.  R,  v.  Haines,  R,^R,  451.  And,  where  a 
window  opening  upon  hinges,  and  fastened  with  wedges,  but  so 
that  by  pushing  against  it  it  could  be  opened,  was  opened ;  it  was 
holden  to  be  burglary.  R,  v.  Hall,  R,  ^  A.  355.  But  if  the  door 
or  window  be  not  latched  or  listened,  as,  for  instance,  if  the  of- 
fender enter  the  house  by  opening  the  flap  doors  of  a  cellar,  which 
are  not  latched,  bolted,  or  otherwise  fastened  at  the  time,  but 
merely  kept  closed  by  their  own  weight,  it  is  not  a  burglary.  R. 
V.  CaUan,  R.SfR.  157.  See  R.  v.  Brown,  2  East,  P.  C.  487.  cont. 
And  if  a  window  be  partly  open,  but  not  sufficiently  to  admit  a 
person,  the  raising  of  it  so  as  to  admit  a  person,  is  not  a  breaking 
of  the  house.  R.  v.  Smith,  R,S^M.  178. 

A  constructive  breaking  is;  where  the  offender,  with  intent  to 
commit  a  felony,  obtains  admission  by  some  artifice  or  trick,  for 
the  purpose  of  effecting  iL  As,  for  instance,  if  a  man  knock  at 
a  door,  and,  upon  its  being  opened,  rush  in,  with  a  felonious  in- 
tent ;  or,  upon  pretence  of  taking  lodgings,  fall  upon  the  landlord 
and  rob  him ;  or  procure  a  constable  to  gain  admittance,  in  or'> 
der  to  search  for  traitors,  and  then  bind  the  constable  and  rob 
the  house :  all  diese  entries  have  been  adjudged  burglaries,  al- 
though there  were  no  actual  breaking;  for  the  law  will  not  suffer 
itself  to  be  trifled  with  by  such  evasions,  especially  under  the 
cloak  of  legal  process.  1  Hawk,  c.  38,  s,  0^  10.  4  Bl  Com,  226. 
So,  where  the  defendant  obtained  admission,  by  promising  a  boy 
who  was  in  care  of  the  house  some  ale ;  and,  whilst  the  boy  was 
gone  for  the  ale,  robbed  the  house :  this  was  holden  to  be  burg- 
lary. R.  V.  Hawkins,  2  Ea^t,  P.C.4^5.  Nay,  if  a  servant  con- 
spire with  a  robber,  and  let  him  into  the  house  by  night,  this  is 
burglary  in  both :  1  Hale,  553.  1  Hawk,  c,  38,  t,  14.  R,  v.  Corn- 
waUf  2  Str,  881:  for  the  servant  is  doing  an  unlawful  act;  and 
the  opppttunity  afforded  him  of  doing  it  with  greater  ease  rather 
aggravates  than  extenuates  the  guilt.  Obtaining  admission  to  a 
house,  by  getting  down  the  chimney,  is  also  burglary ;  for  the 
chimney  is  as  much  closed  as  the  nature  of  things  will  admit  72. 
V.  Briee,  R,^R,  450.  1  Hawk.  c.  38,  s.  6.    See  1  Hale,  552. 

And  the  breaking  necessary  to  constitute  burglary,  is  not  re* 
stricted  to  a  breaking  of  the  outer  wall,  or  doors,  or  windows 
of  a  house :  if  the  thief  get  admission  into  the  house  by  the  outer 
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door  or  window  being  open,  and  afterwards  breaks  or  unlocks 
&c.  an  inner  door,  for  the  purpose  of  entering  one  of  the  rooms 
&C.  in  the  house,  it  is  burglary.  lHale,553,  ILy. Johnson,  2 
East,  P.  C,  488.  So,  if  a  servant  open  his  master's  chamber  door, 
or  the  door  of  any  other  chamber  not  immediately  within  his 
trust,  with  a  felonious  design ;  or  if  any  other  person  lodging  in 
the  same  house,  or  in  a  public  inn,  open  and  enter  another's  door, 
with  such  evil  intent:  it  is  burglary.  1  Hafe,  553, 554.  It  is 
doubted,  whether  breaking  open  cupboards,  &c.,  on  the  inside  of 
a  house,  affixed  to  the  freehold,  is  burglary ;  see  1  Hale,  527. 
Fost  108;  and  Mr,  J,  Foster,  infavorem  vita,  recommends  that 
it  should  not  be  so  considered.  Fost.  109.  And  clearly,  the 
breaking  open  chests,  &c.,  in  a  dwelling-house,  is  not  burglary. 
1  Hale,55Si  554.  The  breaking  must  be  of  some  partof  the  hou^e; 
and  therefore,  where  the  defendant  opened  an  area  gate  with  a 
skeleton  key,  and  thence  passed  through  an  open  door  into  the 
kitchen,  it  was  holden  not  to  be  a  breaking,  there  being  no  free 
passage  from  the  area  to  the  house,  in  the  hours  of  sleep.  R.  y. 
Davis,  R,  8f  R.  322.  And,  upon  the  same  principle,  it  was  hold- 
en,  that  the  breaking  of  an  outward  gate,  part  of  the  outward 
fekic^  of  the  curtilage  of  a  dwelling-house,  and  which  opened,  not 
into  any  building,  but  into  the  yard  only,  was  not  a  breaking  of 
the  dwelling-house.  R.v.  Bennett,  R.SfR.  289. 

^nter"] — And  there  must  be  an  entry,  as  well  as  a  breaking, 
to  constitute  burglary;  although  we  have  seen  that  the  entry 
need  not  be  on  the  same  night  of  the  breaking.  Ante,  p,  243.  1 
Hale,  551.  Any,  the  least  degree  of  entry,  however,  with  any 
part  of  the  body,  or  with  any  instrument  held  in  the  hand,  is  suf- 
ficient*; as,  for  instance,  after  breaking  the  door  or  window,  &c., 
to  step  over  the  threshold,  to  put  a  hand,  a  finger,  R,  v.  Davis,  R, 
S^R.  459,  or  a  hook,  or  other  instrument  in  at  a  window  to  draw 
out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them 
burglarious  entries.  1  Hate,  555.  Fost,  108.  1  Hawk.  c.  38,  «.  11, 
12.  3  Inst.  64.  So,  if  the  defendant  introduce  his  hand  through 
a  pane  of  glass,  broken  by  him,  between  the  outer  window  and 
an  inner  shutter,  for  the  purpose  of  undoing  the  window  latch,  it 
is  a  sufficient  entry.  R.  v.  Bailey,  R.  S^  R.  Sil.  So,  an  entry 
down  a  chimney  is  a  sufficient  entry  into  the  house,  for  the  chim- 
ney is  part  of  the  house.  R.  v.  Brice,  RSfR,  450.  And  it  is  even 
said,  that  discharging  a  loaded  gun  into  a  house,  is  a  sufficient 
entry.  1  Hawk.  c.  38,  s.  1 1.  But  there  must  be  an  entry :  if,  for 
instance,  a  man  assault  a  house,  or  even  break  a  hole  in  it,  and 
before  entry  the  owner  fling  his  money  to  the  thief,  it  would  not 
be  burglary.  1  Hawk.  c.  38,  «.  3.  1  Hale,  555.  So,  if  the  instru- 
ment with  which  the  house  is  broken  happen  to  enter  the  house, 
but  without  any  intention  upon  the  part  of  the  burglar  to  effect 
his  felonious  intent  (as,  for  instance,  to  draw  out  the  goods)  with 
i%,  this  will  not  be  a  sufficient  entry  to  constitute  a  burglary.   R, 
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V.Hughes  4-  o^.,  1  Leach,  406.  See R, v.  Roberts,  2  East,  P.  C.  487. 
Where,  therefore,  the  defendant  threw  up  a  window,  and  intro- 
duced a  crow-bar  to  force  the  shutters,  which  were  three  inches 
from  the  window,  but  no  part  of  his  hand  was  within  the  win- 
dow, this  was  hoi  den  not  to  be  an  entry,  although  the  jury  found 
that  the  defendant  did  this  with  intent  to  steal.  R.  v.  Rust,  R,  8r 
M.  183. 

With  intent,  8fc^ — The  intent  laid  in  the  indictment  must  be, 
to  commit  some  felony  (and  whether  a  felony  at  common  law  or 
hy  statute,  is  immaterial,  1  Hawk,  c.38,  s,  38),  in  the  dwelling- 
house,  such  as  larceny,  murder,  rape,  &c. ;  and  the  intent  must 
he  proved  as  laid.    Where  the  intent  laid  was  to  kill  a  horse,  and 
the  intent  proved  was  merely  to  lame  him,  in  order  to  prevent 
hun  from  running  a  race,  the  variance  was  holden  fatal.   R»  v. 
Dobbs,  2  East,  P,  C.  513.    If  the  intent  laid  be  to  murder,  and 
the  intent  proved  be  to  beat  the  party  merely,  the  variance  is 
fatal.   1  Hale,  561.     Where  the  intent  laid  was  to  steal,  and  the 
intent  proved  was  to  carry  away  the  defendant's  trunk,  contain- 
ing money  which  he  had  formerly  embezzled  from  his  master,  it 
was  holden,  that  the  offence  proved  did  not  even  amount  to  a 
burglary ;  for  it  was  no  felony  in  the  defendant  to  remove  the 
money.  R,  v.  Dingley,  2  Leach,  840,  cit.    So,  where  the  intent 
laid  was  to  steal,  and  the  intent  proved  was  to  rescue  uncustom- 
ed goods  which  had  been  seized,  the  judges  held  that  the  indict- 
ment was  not  sustained  by  the  evidence.  R.  v.  Knight  SfaL,  2 
East,  P,  C.  5 10.    So,  where  the  intent  laid  was  to  steid  the  goods 
of  J.  W.,  and  it  appeared  in  evidence,  that  no  goods  of  any  per- 
son of  the  name  of  J.  W.  were  in  the  house,  but  that  the  name  of 
J.  W.  had  been  inserted  in  the  indictment  by  mistake^  the  judges 
held  the  variance  to  be  fatal,  and  the  defendant  was  accordingly 
acquitted.  R,  v.  Jenks,  2  East,  P.  C.  514.  ante,  p.  67. 

The  best  evidence  of  the.  intent  is,  that  the  defendant  actually 
committed  the  felony  alleged  to  have  been  intended  by  him :  see 
R,  V.  Locost  Sf  al.,  KeL  30 :  or  you  may  give  in  evidence  any 
other  facts  from  which  the  intent  may  be  presumed  by  the  jury. 
See  ante,  p.  11 3, 114.  Where  the  defendant  was  discovered  in  the 
chimney  of  a  shop  in  the  night  time,  and  the  jury  found  him 
guilty  of  the  burglary  with  intent  to  steal,  it  was  holden  that  the 
evidence  was  sufficient  to  warrant  the  conviction.  R,  v.  Brice,  R, 
8f  R,  450.  If  the  intent  be  at  aU  doubtful,  you  may  lay  it  dif- 
ferent ways  in  separate  counts. 

And  then  and  there  in  the  said  dwelling-house,  SfC,"] — The  lar- 
ceny in  the  dwelling-house  is  proved  as  directed  ante,  p»  206. 
It  seems,  however,  that,  to  convict  the  defendant  of  the  felony 
charged  to  have  been  committed,  it  must  appear  to  have  been 
concurrent  with  the  burglary ;  you  cannot  give  evidence  of  a  fe- 
iony  committed  at  a  different  time.    Where  it  appeared  in  evi- 
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<}ence,  that,  upon  entering  the  house  at  three  o*ek|kin  the  day» 
the  owner  found  that  some  person  had  removed  clM|kgoods  to  a 
different  part  of  the  house  from  that  in  which  he  ha^laced  them, 
seemingly  for  the  purpose  of  stealing  them ;  and  the  defendants 
afterwards,  on  the  same  evening,  having  broken  and  entered  th« 
house,  were  taken  in  it,  before  they  had  attempted  to  move  or 
carry  away  anything :  having  fiuled  at  the  trial  to  prove  the  burg- 
lary, the  prosecutor  was  proceeding  to  prove  the  defendants  guil- 
ty of  the  antecedent  larceny;  but  the  court  refused  to  receive  the 
evidence,  saying,  that  the  transactions  ware  perfectly  distinct, 
and  that  the  prosecutor  might  as  well  attempt  to  prove  a  larceny 
committed  seven  years  before.  R.  v.  Vandercomb  4*  Abbot,  2 
Leach,  708. 

If  you  succeed  in  proving  a  larceny,  but  fail  in  proving  it  to 
have  been  committed  in  the  dwelling-house,  or  the  goods  to  be 
of  the  value  of  five  pounds,  and  if  you  also  fail  in  proving  the 
burglary ;  the  defendant  may  be  convicted  of  the  simple  larceny. 
If  two  or  more  are  indicted,  one  may  be  found  guilty  of  the  burg- 
lary and  larceny,  and  the  other  of  the  larceny  only.  R,  v.  ^ut^ 
terworth  8f  al.,  R.ij^R.  520.  See  ante,p,  5Jk  R,v,  Turner ,  1  Sid. 
171,  contra. 


Indictment  for  Burglary  by  breaking  ouiqfa  House. 

Middlesex,  to  wit : — The  jurors  for.  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  rdgn  of  our  sovereign  lord  William  the  Fourth,  about  the 
hour  of  eleven  in  the  night  of  the  same  day,  at  the  parish  afore- 
said, in  the  county  aforesaid,  being  in  the  dwelling-house  of  J. 
N.,  there  situate,  one  silver  sugar  basin  of  the  value  of  three 
pounds,  six  silver  table  spoons  of  the  value  of  three  pounds,  and 
twelve  silver  tea  spoons  oi  the  value  of  two  pounds,  of  the  goods 
and  chattels  of  one  J.  O.,  in  the  sdd  dwelling-house  of  J.  N. 
then  and  there  being,  then  and  there  in  the  said  dwelling-house 
feloniously  did  steal,  take,  and  carry  away;  and  that  the  said  J. 
Sk,  being  so  as  aforesaid  in  the  smd  dwelling-house,  and  having 
comnritted  the  felony  aforesaid,  in  manner  and  form  aforesaid,  he 
the  said  J.  S.  afterwards,  to  wit,  on  1i)e  same  day  and  year  afore- 
said, about  the  hour  of  eleven  In  the  night  of  the  same  day,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  dwelling-house  of  the  said  J.  N.,  then  and  there  feloni- 
oosty  and  burglarioiitely  did  break,  to  get  out  of  the  same,  and  then 
and  there  feloniously  and  burglariously  did  break  and  get  out  of 
the  same ;  against  the  the  form  of  the  statute  in  such  case  made 
aad  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

Feleny,  death,  7  ^  S  G,  4,  c,  IB-,  s.  11.     ThU  sentence  may  be 
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reearded,  iG^e,  48.  7Att  iecHontf  the  wtaiuU  declares,  "  that 
(^  any  perntfnXl  eater  the  dweUtng-hoase  of  amoiker,  wUh  tn- 
teni  to  camattt  felony^  or,  being  ineueh  dwelUag'hoase,  ehaOeom- 
mii  any  fekmy,  and  shall  in  either  ease  break  out  of  the  said  dwell' 
htg^hmue  in  the  night  time,  sath  person  shall  be  gaUtif  ef  burg" 
lory. 

Evidence, 

Prove  a  larceny  in  the  dwelling-house  of  J.  N.,  as  directed 
ante,  p.  206,  except  that  the  raliie  of  the  goods  is  immaterial. 
And  prove  a  breaking  of  the  house  by  the  defendant,  in  the  night 
time,  in  order  to  get  out  of  the  tame.  See  ante,  p,  250. 

If  it  be  doubtful  whether  a  felony  can  be  proved,  but  there 
be  sufficient  evidence  of  an  intent  to  commit  a  felony,  a  count 
may  be  added,  stating  the  intent.  To  prove  this  count,  the  pro* 
secutor  must  prove  the  ^try,  the  intent  as  in  other  cases,  and 
the  breaking  out 
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Arson. 

Indictment  for  setting  Fire  to  a  House,  8^c, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
dieir  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun* 
ty  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  with  force  and  arms, 
at  die  parish  aforesaid,  in  the  county  aforesaid,  feloniously,  unlaw  • 
fhlly,  and  maliciously,  did  set  fire  to  a  certain  dwelling-house, 
("  any  house,  stable,  coach-house,  outhouse,  warehouse,  office, 
iftoj9,  mill,  mah-house,  hop-oast,  bam,  or  granary,  or  to  any 
building  or  erection  used  in  carrying  on  any  trtuie  or  manufac- 
ture, or  any  branch  thereof**),  of  J.  N.,  there  situate,  with  in- 
tent thereby  then  and  there  to  injure  the  said  J.  N.,  [or,  "  to  de- 
fraud a  certain  insurance  company,  called ",  {**  to  injure  or 

d^aud  any  person**)"]  i  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

Felony,  death.  7  ^  8  G.  4,  c.  30,  s,  2.  This  sentence  may  be 
recorded,  4  GA,  c,  48. 

E^dence. 

On  the  third  day  of  May,  SfcJ] — The  time  here  stated  need 
not  be  proved  as  laid:  if  the  offence  be  proved  to  have  been 
committed  at  any  time  before  or  after,  provided  it  be  some  day 
before  the  finding  of  the  indictment,  it  is  sufficient  See  ante,  p. 
34,  88.     Where  the  indictment  alleged  the  ofience  to  have  been 
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GOitoiDitted  in  the  night  time,  and  it  was  proved  to  have  heen 
committed  in  the  day  time,  the  judges  held  the  variance  to  be 
immaterial.  R,  v.  Minton,  2  Eastf  P.  C.  1021.  see  ante,  p,  100.  • 
The  parish,  however,  is  material,  for  the  parish  is  part  of  the 
local  description  of  the  house  burnt,  and  referred  to  by  the  sub- 
sequent words  "  there  situate."  See  ante,  p.  35,  89.  Therefore,  if 
the  house  be  proved  to  be  situate  in  another  parish,  the  defend- 
ant must  be  acquitted. 

Feloniously,  unlaufitUy,  and  nudieiotaly'] — By  stat.  7  S^S  G. 
4,  c.  30,  <.  25,  it  is  immaterial,  upon  indictments  for  offences  against 
this  statute,  whether  the  offence  were  committed  from  malice  con- 
ceived against  the  owner,  or  otherwise,  and  see  R,  v.  Salmon,  R. 
S[  R,  26.  But  still,  the  burning  must  have  been  done  wilfully  and 
maliciously,  to  be  an  offence,  either  at  common  law  or  within 
the  Stat  7  4"  ^  G.  4,  c  30,  «.  2 ;  and,  therefore,  no  negligence  or 
mischance  amounts  to  it  ^Bl  Com.  222.  3  Inst.  67.  For  which 
reason,  though  an  unqualified  person,  by  shooting  with  a  gun, 
happen  to  set  fire  to  the  thatch  of  a  house,  this  Lord  Hale  de- 
termines not  to  be  felony,  contrary  to  the  opinion  of  former 
writers.  1  Hale,  569.  But  if  a  man,  intending  to  commit  a  fe- 
lony, by  accident  set  fire  to  another's  house,  this,  it  should  seem, 
would  be  arson  at  common  law,  and  also  within  the  statute. 
See  Fast,  258,  259.  If,  intending  to  set  fire  to  the  house  of  A., 
he  accidentally  set  fire  to  that  of  B.,  it  is  felony.  1  Hale,  569. 
Even  if  a  man,  by  wilfully  setting  fire  to  his  own  house,  burn 
also  the  house  of  one  of  his  neighbours,  it  will  be  felony;  see  R. 
V.  Probert,  2  East,  P.  C.  1031.  R.v.  Isaac,  Ibid,;  for  the  law,  in 
such  a  case,  implies  malice,  particularly  if  the  party's  house  were 
so  situate  that  the  probable  consequence  of  its  taking  fire  was, 
that  the  fire  would  communicate  to  the  houses  in  its  neighbour- 
hood. And,  generally,  if  the  act  be  proved  to  have  been  done 
wilfully,  it  may  be  inferred  to  have  been  done  malicioudy,  unless 
the  contrary  be  proved. 

Set  fire  *o]— The  words  in  stat  7  ^  8  G.  4,  c.  30,  are,  "  set 
Hre  to,"  merely ;  and,  therefore,  it  is  not  necessary  to  aver  in  the 
indictment  that  the  house,  &c.,  was  burnt;  nor  need  it  be  proved 
that  the  house,  &c.,  was  actually  consumed.  R.  v.  Salmon,  R,  ^ 
R,  26.  But,  within  this  act,  as  well  as  to  constitute  the  offence 
of  arson  at  common  law,  it  .seems  there  must  be  an  actual  burn- 
ing of  some  part  of  the  house;  a  bare  intent,  or  attempt  to  do  it, 
is  not  sufficient  Where,  upon  an  indictment  on  the  repealed 
statute  9  G^.  1,  c.  22,  for  setting  fire  to  a  paper  mill,  it  appeared 
that  the  defendant  set  fire  to  some  paper  that  was  drying  in  one 
of  the  lofts,  but  that  no  part  of  the  mill  itself  was  burnt;  the 
Judges  held,  that  it  did  not  amount  to  an  offence  within  the  act 
jR.  V.  Taylor,  1  Leach,  49.  And  where  the  defendant  set  fire  to 
<a  parcel  of  unthreshed  wheat,  It  was  holden  not  to  be  within  that 
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statute.  R,  v.  Judd,  2  T.  R,  255.  But  the  burning  and  consum- 
ing of  any  part  of  the  house,  however  triflingi  is  sufficient,  al- 
though the  fire  be  afterwards  extinguished.  1  Hawk,  c,  39,  «.  17. 
3  Ifut  66.  1  Hale,  569. 

It  is  seldom  that  a  wilful  burning  by  the  defendant  can  be 
proved  by  direct  proof;  the  jury,  in  general,  have  to  presume  the 
defendant's  guilt  from  circumstantial  evidence.  See  antej  p.  113, 
114.  Where  a  house  was  robbed  and  burnt,  the  defendant's  being 
found  in  possession  of  some  of  the  goods  which  were  in  the  house 
at  the  time  it  was  burnt,  was  admitted  as  evidence  tending  to 
prove  him  guilty  of  the  arson.  R,  v.  Rickman,  2  East,  1035. 

A  certain  dweUing-house^ — Arson  at  common  law  extended  to 
the  burning  not  only  of  dwelling-houses,  but  of  all  outhouses, 
parcel  thereof,  such  as  bams,  stables,  &c.,  though  not  contiguous 
Uiereto,  nor  under  the  same  roof,  as  in  the  case  of  burglary. 

1  Hale,  567.  The  statute  7  4-  8  G.  4,  c.  30,  s.  2,  extends  to  the 
burning  of  any  house,  stable,  coach-house,  outhouse,  warehouse, 
office,  shop,  mill,  malt-house,  hop-oast,  barn,  or  granary,  or  any 
building  or  erecdon  used  in  carrying  on  any  trade  or  manufac* 
ture,  or  any  branch  thereof.  Upon  an  indictment  for  burning  a 
dwelling-house,  either  at  common  law  or  under  the  statute,  it 
would,  perhaps,  be  sufficient  to  prove  a  burning  of  a  building 
parcel  of  the  dwelling-house ;  see  ante,  p.  246 ;  where  such 
an  outhouse  was  burnt,  and  an  indictment  on  the  stat.  9  O, 
1,  c.  22  described  it  as  a  "  certain  outhouse,"  an  objection, 
that  the  offence  should  have  been  described  as  a  burning  of 
the  dwelling-bouse,  (the  word  *^  outhouse,"  in  the  statute, 
meaning,  as  it  was  suggested,  an  outhouse  which  is  not  parcel  of 
a  dwelling-bouse),  was  overruled  by  the  judges.    R  v.  North, 

2  E€ut,  P.C.  1021.  So,  where  the  indictment  described  the 
house,  in  some  of  the  counts,  as  ''a  certain  outhouse,"  in  others, 
as  "  acertadn  house,"  and  the  evidence  was  of  a  burning  of  a 
school-room,  separated  from  the  dwelling-house  by  a  small  pas- 
sage, but  the  roof  of  one  extended  over  the  roof  of  the  other ;  it 
was  holden,  that  the  evidence  satisfied  the  description  in  both 
sets  of  counts.  R.  v.  Winter,  R8[  R.  295.  So,  where  the  indict- 
ment charged  the  burning  of  "  a  certain  house  "  of  the  corpora- 
tion of  Liverpool,  and  the  proof  was  of  a  burning  of  a  gaol  be- 
longing to  the  corporation,  the  judges  held  it  to  be  sufficient.  R, 
V.  lifmnevan,  2  W.  SI.  682.  But  a  building  constructed  as  a 
dwelling-house,  but  which  had  not  been  completed  or  inhabited, 
and  in  which  the  owner  had  deposited  straw  and  agricultural  in- 
struments, was  holden  not  to  be  a  house,  outhouse,  or  barn, 
within  the  meaning  of  the  repealed  statute:  it  was  not  a  house 
in  respect  of  which  burglary  could  be  committed;  it  was  a  house 
intended  for  residence,  but  not  inhabited;  and  it  was  not,  there- 
fore, a  dwelling-house,  though  it  was  intended  for  one;  it  was 
not  an  outhouse,  because  it  was  not  parcel  of  a  dwelling-house; 


'  :^ 
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and  it  was  not  a  tent,  within  the  meaning  of  ttiat  statute.   JSZr- 
nore  ▼.  .SIT.  Briattttt,  8  B.  4*  C.  461. 

The  house  also  must  be  proved  to  be  the  house  of  J.  N.,  in  the 
same  manner  as  in  buiglary.  See  ante,  p.  847.  seeR.Y.  Gla^field, 
2  East,  P.  C.  1034.    Where  a  parish  pauper  set  fire  to  a  house 
in  which  he  was  put  to  reside  by  the  overseers,  and  it  was  not 
known  who  the  trustees  were  in  whom  the  legal  ownership  was 
vested,  it  was  holden,  that  it  might  he  described  as  the  house  of 
the  overseers,  or  of  persons  unknown.   IL  v.  Riekman,  2  East, 
P,  C.  1034.   And  a  house,  in  part  of  which  a  man  lives,  but  lets 
other  parts  to.  lodgers,  may  be  described  as  his  house,  even 
.  though  he  be  an  insolvent  debtor,  and  have  assigned  the  house 
to  his  assignee,  if  the  assignee  have  not  taken  possession ;  at  all 
events,  the  room  in  which  he  lives  may  be  described  as  his 
house.  A.  V.  Ball,  R,^M.  30.     At  common  law,  {tee  the  next 
precedent),  and  under  the  repealed  statute  9  G.  1,  c.22,  it  was 
necessary  to  describe  and  prove  the  house  to  be  the  house  of 
another;  but  under  the  present  statute,  it  is  immaterial  whether 
the  house  be  that  of  a  third  person,  or  of  the  defendant  himself; 
for  that  statute  applies,  whether  the  house,  &c.,  be  in  the  pos- 
sesrion  of  the  offender,  or  in  the  possession  of  any  other  person. 
7  4-  8  G.  4,  c.  30,  s.  2. 

With  intent,  4'C.] — The  intent  stated  in  the  indictment  must 
be  proved  as  laid.  Where  the  offence  consists  of  the  setting  fire 
to  die  house  of  a  third  person,  the  intent  to  injure  that  person  is 
inferred  firom  the  act,  for  every  person  is  deemed  to  intend  the 
necessary  consequence  of  his  own  act;  and  therefore,  where  the 
defendant  was  indicted  for  setting  fire  to  a  certain  mill,  with  in- 
tent to  injure  the  occupiers  thereof,  it  was  holden,  that  he  was 
property  convicted,  although  it  appeared  at  the  trial  that  he  was 
a  harmless,  inoffensive  man,  and  liad  no  motive  to  induce  him  to 
commit  the  act  R,  v.  Farrington,  ILSfR,  207.  Seeante,p,  1 1 5.  But 
this  doctrine  can  only  arise  where  the  act  is  wilful ;  and,  therefore,  if 
the  fire  appeartobe  the  result  of  acddent,  the  party  who  is  the  cause 
of  it  will  not  be  liable.  ante,p.  256.  On  the  other  hand,  where  the 
defendant  is  charged  with  setting  fire  to  his  own  house,  the  intent 
to  defraud  cannot  be  inferred  from  the  act  itself,  but  must  be 
proved  by  other  evidence.  Where,  therefore,  upon  an  indictment 
for  arson,  with  intent  to  defraud  an  insurance  company,  the  policy 
was  inadmissible  by  reason  of  its  not  being  stamped,  a  majority 
of  the  judges  held  that  it  could  not  be  received  in  evidence,  and, 
as  the  insurance  could  not  otherwise  be  proved,  the  defendant 
ought  to  be  acquitted.  R,  v.  Gilson,  R.SfR,  138.  The  intention 
must  be  to  injure  some  person  who  is  not  identified  with  the  de- 
fendant. Therefbre,  a  married  woman  cannot  be  indicted  for 
setting  fire  to  the  house  of  her  husband,  with  intent  to  injure  him. 
R.  Y.  March,  R.^M.  192, 
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Indieiment  for  burning  a  House,  at  common  law. 

Commencement  ae  ante,  p.  355]— 4n  the  county  aforesaid,  fe- 
loniously, wilfully,  and  maliciously,  did  set  fire  to  and  bum  a 
certain  dwelling-house  of  one  J.  N.,  there  situate ;  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.  If  the  houte 
mere  mU  a  dwelUng-houte,  but  merely  a  stable,  bam,  or  other  out' 
house,  fohich  was  parcel  if  the  dwelHng'house,  you  may  describe  it 
aeeordingiyi  or,  perhaps  a  description  of  it  as  the  dwelling-house 
nuiy  be  st^gident. 

Felony,  it  seems  doubtfulwhether  this  ajj^ence  would  be  punishable 
under  statute  7SfSG.4,c.  30,  s.  2,  because  that  statute  alters  the 
offence  of  arson  at  common  law,  by  superadding  an  intent  which  is 
not  necessary  at  common  law.  In  that  case,  this  offence  would  be 
punishable  under  statute  7  <^  8  O.  4,  c.  28,  s.  8,  by  transportation 
finr  a$m»  years,  m  impriso9tment  (with  or  without  hard  loftoar, 
aad  with  or  without  oolitary  confinement,  for  the  whole  or  any 
part  of  the  imprisonment,  7  SfSG,i,e,  28,  s.  9)  not  exceeding  two 
years,  and,  if  a  male,  to  be  once,  twice,  or  thiioe  pubU^y  or  pri' 
mUely  whipped,  in  addition  to  the  imptisonment,  of  the  eourt  shall 
think  fit.   See  ante,  p.  157. 

Evidence. 

This  indictment  is  proved  in  the  same  manner  as  the  last,  with 
two  exceptions:  first,  it  is  not  necessary  to  prove  the  intent;  and 
seeondiy,  the  house  must  be  laid  and  proved  to  be  the  house  of 
another:  see  1  Hale,  566:  for  a  tenant  in  possession  of  a  house, 
under  a  lease  for  years,  R,  v.  Holmes,  Cro,  Car,  376,  or  even  un^ 
der  an  agiseement  for  a  lease,  A.  v.  Breeme,  1  Leach,  220,  or  a 
mortgagor  in  possession  of  a  copyhold  house,  which  he  had  before 
surrendered  to  the  use  of  the  mortgagee,  R.  v.  Spalding,  1  Leach, 
218,  or  the  like,  cannot  be  guilty  of  arson  at  common  law,  by 
burning  the  house  of  which  he  was  in  possession.  But  where  a 
pauper  wilfully  set  fire  to  a  house,  into  which  he  had  been  put  by 
the  overseers,  and  for  which  he  paid  no  rent;  this  was  holden  to 
be  urson.  IL  v.  Gowen,  2  East,  P.  C.  1027.  So,  if  a  landlord  or 
reversioner  set  fire  to  die  house  of  the  tenant,  it  is  arson.  Foet. 
115,  113.  So,  if  a  man  set  fire  to  his  own  house,  and  thereby 
burn  the  house  a€  his  neighbouf^  it  is  arson.  Ante,  p.  256. 


Indictment  for  setting  fire  to  a  Church  or  ChapeL 

Commencement  as  ante,  p.  255] — in.  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously,  did  set  fire  to  a  certain 
church  ("  any  church  or  chapel,  or  any  chapel  for  the  religious 
warship  of  persona  dissenting  from  the  united  thwrch  of  Eng- 
land and  Ireland,  duly  registered  and  recorded,")  there  situate; 
sfviist  the  form  of  the  statute  in  such  case  made  an4  provided 
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and  against  the  peace  of  oar  lord  the  Kmg,  his  crown  and  dti^- 
nitjr. 

FeUmy^  death.  7  4*  8  G.  4,  e.  30, «.  2.    Thu  sentence   may    A^ 
recorded.  4  G.  4,  e.  48. 

Evidencem 

Prove  that  the  defendant  set  fire  to  the  church  or  chapel,  situ— 
ate  as  described  in  the  indictment,  see  mite,  p.  255 ,  256.  If  it  be  ar 
chapel  of  dissenters,  &c,  it  most  be  proved  to  be  registered  aikd 
recorded,  by  the  production  of  the  book  of  registration;  or,  per- 
haps, by  an  examined  copy  of  the  entry. 


Indictment  fur  tettingfire  to  a  Coal-mine. 

Commencement  as  ante,  p.  255] — ^in  the  county  afiiresaid,  fe- 
loniously, unlawfully,  and  maliciously,  did  set  fire  to  a  certain 
mine  of  coal  ("any  mine  qfeoai,  or  cannel  coal,")  of  J.  N.,  there 
ntuate ;  against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity. 

Felony,  death.  7  4-  8  G.  4,  c.  30,  s,  5.  This  sentence  may  be 
recorded,  4  G.  4,  c.  48. 

Evidence. 

Prove  that  the  defendant  set  fire  to  the  mine,  in  the  oc- 
cupation of  J.  N.,  situated  as  described  in  the  indictment.  See 
ante,  p.  255,  256.  It  is  not  an  offence  within  this  act  to  set  fire 
to  a- mine  in  the  possession  of  the  party.  See  ante,  p.  259. 


Indictment  for  setting  fire  to  a  Ship, 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously,  did  set  fire  to  a  certain 
ship  (**any  ship  or  vessel,  whether  the  same  be  complete,  or  in  an 
tmfimshed  stafe,*')  called  the  Rattler,  the  property  of  J.  N.,  then 
and  there  beiug;  against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity.  If  the  offence  be  committed  upon  the  high 
s&u,€wtofa  county,  the  venue  must  be  laid  within  the  jurisdic- 
twnqfthe  admiralty,  as  in  the  next  precedent. 

Felony,  death.  7^SG.A,c.  30, *. 9.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48. 

Evidence. 

or^^T?.  ^*'  ^^  defendant  set  fire  to  the  ship.  See  dnte,p.  255, 
^i>0.  It  IS  immaterial  whether  the  ship  were  complete,  or  in  an  un- 
finished state.  7  4. 8  G.  4,  c.  30, ,.  9.    Prove  that  it  was  done  maU- 
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doubly,  s^  anU,  p,  856 ;  and  prove  the  ownership  of  the  ship  as 
described  in  the  indictment.  Where,  upon  an  indictment  against 
the  defendant,  for  setting  fire  to  a  ship  with  intent  to  prejudice 
B.  and  O.  his  part-owners,  it  appeared  that  the  defendant  had 
declared  that  E.  and  G.  were  part-owners,  and  a  bill  of  sale  was 
produced,  by  which  forty- three  sixfy-fourths  of  the  vessel  were 
transferred  by  the  defendant,  (he  sole  owner,  to  E.  and  G. ; 
and  also  an  entry  in  the  books  of  registry,  in  the  follow- 
ing form — "  Custom  House,  Fadstow,  11th  August,  1829, 
W.  P.,  of  &c.,  hath  sold  by  bill  of  sale,  dated  &c.,  fbrty-threu 
sixty-fourth  shares,  to  N.  G.,  of  &c.,  and  R.  E.,  of  &c.  Sign- 
ed, &c/* — and  it  was  objected  that  the  bill  of  sale  was  not 
valid,  because,  by  staL  6  G.  4,  c.  110,  $.  37,  the  entry  must 
contain  not  only  the  date  of  the  bill  of  sale,  but  also  the 
date  of  the  production  of  it;  the  judge  thought  that  the  date, 
11th  August,  in  the  commencement  of  the  entry,  might  be  con- 
sidered as  the  date  of  the  production  of  it,  particularly  as  the 
entry  followed  the  form  given  by  the  statute;  and  it  was  holdcn, 
that  the  defendant  was  properly  convicted.  R,  v.  Philpf  MS., 
nth  June,  1830,  cor.  12  Js.  Indeed,  it  would  seem,  that  acts  of 
ownership  would  alone  be  sufficient  tq  prove  this  allegation,  liable, 
however,  to  be  rebutted  by  the  entry  in  the  regbter. 


Indictment  for  setting  fire  to  a  Ship,  with  intent ,  Sfc, 

Admiralty  of  England : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  mariner,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with  force 
and  arms,  on  board  a  certain  ship  called  the  Rattler,  the  property 
of  J.  N.,  on  a  certain  voyage  upon  the  high  seas  then  being,  then 
and  there  upon  the  high  seas  and  within  the  jurisdiction  of  the 
admiralty  itf  England,  feloniously,  unlawfully,  and  maliciously 
did  set  fire  to  the  said  ship,  ("  any  ship  or  vessel,  whether  the  same 
he  ift  a  complete  or  unfinished  ftate,')  with  intent  thereby  then 
and  there  to  prejudice  ["  the  said  J.  N.,  the  owner,  ("  owner  or 
pqrt'owner")  of  the^aid  ship;"  or,  "  one  E.  F.,  the  owner  of  cer- 
tain goods  then  and  there  laden  and  being  on  board  the  said 
ship;"  or,  "  one  E.  P.,  who  had  before  then  underwritten  a  cer- 
tain policy  of  insurance  on  the  said  ship ;"  (or,  "  on  the  freight  of 
the  said  ship ;"  or,  **  on  certain  goods  then  being  on  board  the  said 
ship"),  which  said  policy  was  then  in  full  force  and  operation, 
(**  the  owner  or  part-owner  of  such  ship  or  vessel,  or  of  any  goods 
on  board  the  sofne,  oar  any  person  who  hath  underwritten  or  shall 
underwrite  any  policy  ofinsftrance  upon  sueh  ship  or  vessel,  or  on 
the  freight  thereof,  or  upon  any  goods  on  hoard  the  «ain«f")]; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig* 
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nity.  7*ke  intent  may  he  stated  in  difereni  ways  in  different 
tommts.  Jf  the  offence  be  committed  within  the  body  of  a  county, 
state  the  venae  as  in  the  last  preeedenL 

*  Felony,  death.  7  4r  8  G,  4,  c.  30,  s,  9.  This  sentence  may  be 
recorded,  4  O.  4,  c.  4S. 

Bvutencem 

If  the  intent  be  laid  to  prejudice  the  owner  of  the  ship  or 
goods,  prove  the  case  as  directed  under  the  last  form;  and,  in  the 
latter  caie,  prove  the  shipment  of  the  goods.  In  R.  v.  Phiip,  su- 
jfra,  there  was  no  proof  of  malice  against  the  owners,  and  the 
ship  was  insured  for  more  than  its  value;  but  the  judge  thought 
that  the  defiendant  must  be  understood  to  contemplate  the  con- 
sequence of  his  act;  and  the  judges  held  that,  upon  this  point,  the 
conviction  was  right. 

If  the  intent  be  laid  to  prejudice  the  underwriters,  then,  in  ad* 
ditaon  to  this  eiddence,  prove  the  policy,  -see  ante,  p.  258,  R.  v. 
GiUon,  /L  4"  A  138,  and  that  the  slup  sailed  on  her  voyage. 


Indictment  for  setting  fire  to  Stacks  of  Com,  ^c,  Crops  of  Com, 

\e.,  and  Plantations,  8fc. 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  felo- 
niously, unlawfully,  and  maliciously  did  set  fire  to  a  certain  stack 
of  wheat,  (*'  any  stack  of  corn,  grain,  pulse,  straw,  hay,  or  wood;*' 
or,  "  any  crop  of  com,  grain,  or  pulse,  whether  stcmding  or  cut 
downf"  or,  "  any  part  of  a  wood,  coppice,  or  plantation  of,  trees;" 
or,  **  any  Jteath,  gorze,  furze,  or  fern,  wheresoever  the  same  may 
be  growing"),  of  J.  N.,  then  and  there  being,  [or,  '*  then  and 
there  standing  and  growing"] ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

To  set  fire  to  stacks,  Sfc,  is  felony,  death:  to  set  fire  to  crops, 
4*0.,  is  felony,  transportationfor  seven  years,  or  imprisonment,  {with 
or  without  hard  labour,  and  with  or  without  solitary  coi^finement, 
for  the  whole  or  any  part  of  the  imprisonment,  7  4*  8  G.  4,  c.  30, 
s.  27),  not  exceeding  tunt,  years;  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped,  in  addition  to  the  impri- 
sonment, if  the  court  shaU  think  fit.  7  4'8G.4,c.30,  s.  17.  See 
ante,p,  157. 

Evidence. 

Prove  that  the  defendant  set  fire  to  the  stack  of  wheat,  &c.,  as 
stated  in  the  indictment,  see  ante,  p.  255,  256 ;  and  prove  the 
ownership  and  local  situation  of  the  property. 
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Indictment  for  setting  fire  to  Ships  of  JVarf  ^c. 

j^n  indictment  for  setting  on  fire  or  burning  ships  of  war  may 
be  in  the  same  form  as  the  precedent,  ante,  p.  258,  except  as  to  the 
description  of  the  property,  namely,  "any  of  his  Majesty's  vessels  of 
war  in  his  Majesty's  dock  yards, or  any  private  yards,  or  any  timber 
there  placed  for  building  or  repairing  the  same,  or  any  military, 
naval,  or  victualling  stores,  or  other  mmiitions  of  war,  or  any 
place  where  the  same  shall  be  kept."  12  G,  3,  c.  24,  s.  1.  And 
the  same  as  to  setting  on  fire  "  any  of  the  works,  or  any  ship  or 
other  vessel,  lying  in  or  being  on  the  canal  or  in  any  of  the  docks, 
basins,  cuts,  or  other  works,"  made  by  virtue  of  the  stat.  39  G.3, 
e.  69,  for  regulating  the  port  of  London.  And  the  same  as  to  set- 
ting on  fire  **  any  magazine  or  store  of  povrder,  or  ship,  boat, 
ketch,  hoy,  or  vessel,  or  the  tackle  or  furniture  thereunto  belong- 
ing, not  appertaining  to  an  enemy  or  rebel."  22  G,  2,  c.  33, 
art.  25. 


Sect.  6. 
Malicious  Mischief. 

Indictment  for  cutting,  SfC,  Silk,  and  Goods  in  the  Loom,  Sfc. 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  twen- 
ty-five yards  of  woollen  cloth,  {**  any  goods  or  article  of  silk, 
woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  or  mixed  with  any  other  material,  or  any 
framework-knitted  piece,  stocking,  hose,  or  lace  respectively,")  of 
the  value  of  five  pounds,  of  the  goods  and  chattels  of  J.  N.,  in  a  cer- 
tain loom,  ("  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or 
on  the  rack  or  tenters,  or  in  any  stage,  process,  or  progress  qfmanu' 
faeture,"  )  then  and  there  being,  Uien  and  there  feloniously,  un- 
lawfully, and  maliciously  did  cut  and  destroy,  ("  cut,  break,  or 
destroy,  or  daniage  with  intent  to  destroy  or  to  render  useless"); 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
aodagainattbe  peace  of  our  lord  the  King,  bis  crown  and  dignity. 

Feiony,  tremsportation  for  /f^>  or  for  not  less  than  seven  years  f 
or  imprisonment,  {with  or  without  hard  labour,  and  with  or  with* 
out  solitary  confinement,  for  the  whole  or  any  part  of  the  impri- 
sonment, 1  i[%  G.^,  c.  30,  s.  27),  not  exceeding  four  years;  and, 
tfamak,  to  be  onee,  twice,  or  thrice  pubUdy  or  privately  whip^ 
ped,  in  addition  to  the  imprisonment,  if  the  court  shall  think  fit. 
7^SG.4,c. 30.  «. 3.     See  aaU, p.  157. 

EMence* 

Prove  that  the  defendant  cut  or  destroyed,  Ac,  tbegoodfl  in  the 
loom  as  itated  in  the  indictment,  and  that  they  were  the  pxo^erty 
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of  J.N.,  either  absolutely  or  specially.  Then  prove  that  it  was 
done  maliciously.  See  antd  /).  256.  It  is  not  necessary  to  prove 
tjiat  it  was  done  out  of  malice  to  the  owner.  7  j-  8  G.  4,  c.  30,  «. 
25.  see.ante,  p.  256. 

If  an  intent  be  charged  in  the  indictment,  it^must  be  provedby 
circumstances,  if  it  cannot  be  implied  from  the  act  itselC  See 
p.  96,  115. 


Indictment  for  hreaking,SfC.t  Warps  of  Silk,  Sfc,  or  Machinery^Jee, 

Commencement  as  ante,  p.  255] — in  the  county  sSotcsSKT  ^ 
certain  warp  of  silk,  {*'  any  warp  or  shute  of  silk,  woollen,  Unen» 
or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each 
other,  or  mixed  with  any  other  material,  or  any  loom,  frame,  ma- 
chine engine,  rack,  tackle,  or  implement,  whether  ^xed  or  move- 
able, prepared  for  or  employed  in  carding,  spinning,  throwing, 
weaving,  fttlUng,  shearing,  or  otherwise  manufacturing  or  prepar- 
ing any  such  goods  or  articles,")  of  the  value  of  five  pounds, 
the  goods  and  chattels  of  J.  N.,  then  and  there  being,  then  and 
there  feloniously,  maliciously,  and  unlawfully  did  cut  and  de- 
stroy, (*'  cut,  break,  or  destroy,  or  damage  with  intent  to  de- 
stroy, or  to  render  useless")',  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

Felony,  punishable  as  in  the  last  case,  7^8  GA,  c.  30,  s.  3. 

Evidence,' 

Prove  that  the  defendant  cut  or  destroyed,  &c.,  the  warp  of  silk, 
&c.,  the  property  of  J.  N.,  as  stated  in  the  indictment.  Where 
the  prisoner,  in  company  with  others,  unfastened  and  took  away 
a  certain  part  of  a  stocking  frame,  called  the  half-jack,  without 
which  the  frame  was  useless,  but  did  no  further  injury  either 
to  the  half-jack  or  to  the  frame,  than  the  removal  of  the  half- 
jack;  the  judges  were  unanimously  of  opinion,  that  this  was  a 
damaging  the  frame  within  the  2S  G.Z,  c.55,  s.4,  as  it  made 
the  fhime  imperfect  and  inoperative.  R,  v.  Tacey,  R.SfR.  452. 
Prove  also,  that  it  was  done  maliciously,  see  ante,  p.  256,  as  in 
the  last  case.  And  if  an  intent  be  charged  in  the  indictment, 
prove  it  from  circumstances,  if  it  cannot  be  inferred  from  the  act 
itself.  See  ante,  p,  96, 1 1 5. 


Indictment  for  entering  by  force  into  a  House,  ^c,  with  intent  to 
cut  or  destroy,  S^c,  Silk  Goods,  8fc, . 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  into 
a  certain  house  ("  any  house,  shop,  building,  or  place  ")  of  J.  N., 
there  situate,  feloniously  and  by  force  did  enter,  with  intent  then 
and  there  certain  woollen  goods  of  the  said  J.  N.,  in  a  certain 
loom  then  and  there  being,  ("  with  intent  to  commit  any  of  the 
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tfeneet  itf&resaid,**  see  the  two  last  precedents),  feloniously,  un- 
lawfully,  and  maliciously  to  cut  and  destroy ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  tlie 

'  peMe  of  our  lord  the  King,  his  crown  and  dignity. 

I  Felony^  see  thg^last  precedent  but  one,  7  4*  8  G.  4,  e.  30,  s,  S. 

I  wm  Evidence. 

I  Prove  that  the  defendant  entered  with  force  the  house  in 

question,  that  such  house  was  the  house  of  J.  N.,  that  the  bouse 
w^  situate  as  described  in  the  indictment,  that  the  woollen  goods 
KHftin  the  bouse;  and  prove  from  circumstances  the  defendant's 
iiimt  to  be  such  as  is  charged  in  the  indictment.     See  ante,  p. 

^'       96,115. 


Indictment  for  destroying  a  Threshing  Machine,  SfC. 

Commencement  as  ante, p.  255] — in  the  county  aforesaid,  a  cer- 
•  tun  threshing  "machine,  ("  any  threshing  machine,  or  any  ma- 
ddne  or  engine,  whetherfixed  or  moveable,  prepared  for  or  employ- 
ed m  any  manufacture  whatsoever,  except  the  manufacture  ff 
silk,  wooUen,  linen,  or  cotton  goods,  or  goods  of  any  one  or  more  of 
those  materials  mixed  with  each  other,  or  mixed  with  any  -other 
material,  or  any  framework-knitted  piece,  stocking,  hose,orkice**), 
of  the  value  of  fifty  pounds,  the  property  of  J.  N.,  then  and  there 
being  found,  feloniously,  unlawfully,  and  maliciously  did  cut, 
break,  and  destroy,  ("  cut,  break,  or  destroy,  or  damage  with  tn- 
tent  to  destroy  or  render  useless ")',  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment,  {with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  ^ 
for  the  whole  or  any  part  cf  the  imprisonment,  7  4*  8  6r.  4,  c.  30, 
S4  27),  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped,  in  addition  to  the  impri- 
sonment, if  the  court  shall  think  fit,  7  4*  8  G,  4,  c.  30,  s,  4.  See 
ante,  p,  157. 

Evidence. 

Prove  that  the  defendant  cut,  broke,  or  destroyed  the  thresh- 
ing machine  in  question;  see  ante,  p,  264.  R.  v.  Tacey,  R,S^  R. 
452;  and  that  it  was  the  property  of  J.  N.  Prove  that  it  was 
done  maliciously;  see  ante,  j7.  256;  but  whether  from  malice  to 
the  owner,  or  otherwise,  is  immaterial.  7  SfSG,4,  c.  30,  s,  27. 
If  the  damage  were  done  with  intent  to  destroy  the  machine,  or 
to  render  it  useless,  the  intent  must  be  proved  from  drcumstances, 
if  it  cannot  be  implied  from  the  act  done/  See  ante,  p.  96, 115. 
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Indictment  for  drowning  a  Mine. 

Commeneemeni  as  imte,  p.  255] — ^in  the  coiinCy  aforesaid,  fe~ 
loniously,  unlawfully,  and  maliciously  did  cause  a  quantity  oC 
water,  (**  any  tPtUer")  to  be  conveyed  into  a  certain  mine,  ("as— 
to  any  mine,  or  into  any  subterraneous  passage  commumeaiiatig^ 
therewith")  of  J.  N.,  there  situate,  with  intent  thereby  then  and 
there  feloniously  to  destroy  ("  destroy  ^  damage,  or  kinder  or 
delay  the  working  thereof")  the  said  mine;  against  the  form  oC 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Felony  t  transportation  for  seven  years,  or  imprisonmentf  (with 
or  without  hard  labour,  and  with  or  without  solitary  confinement^ 
for  the  whole  or  any  part  of  the  imprisonmentp  7  SfSG.  i,c,  30,  »• 
27),  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  in  (Edition  to  the  imprison^ 
ment,  if  the  court  shall  think  fit,  7  4-  8  6. 4,  e.  30,  s.  6.  See  ante, 
p.  157. 

Evidence. 

Prove  that  the  defendant  caused  the  water  to  be  conveyed  in- 
to the  mine  in  the  occupation  of  J.  N.,  situate  as  described  in  the 
indictment.  Prove  that  it  was  done  maliciously.  See  ante,  p.  256. 
And  prove  the  intent  by  circumstances  from  which  it  may  be  in- 
ferred. See  ante,  p.  96, 1 1 5.  This  provision  does  not  extend  to  any 
damage  committed  under  ground  by  any  owner  of  any  adjoining 
mine,  in  working  the  same,  or  by  any  person  duly  employed  in 
such  working.  7  SfS  G.i,  c.  30,  s.  6. 


Indiclment  for  pulling  down,  S^c,  Airways,  ^c,  of  Mines. 

Commencement  as  ante,  p,  255] — ^in  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously  did  pull  down  {"pull 
dowUf  fill  up,  or  obstruct")  a  certain  airway  (" airway,waterwayf 
drain,  pit,  level,  or  shaft  )  of  and  belonging  to  a  certun  mine  of 
J.  N.,  there  situate,  with  intent  thereby  then  and  |here  to  de- 
stroy ("  destroy,  damage,  hinder,  or  delay  the  working  there- 
qf*)  the  s^d  mine;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  If  the  offence  be  an  obstruction 
of  an  airway,  ^c,  the  mode  of  obstruction  may  be  stated  in  a  SC' 
cond  count: 

Felony,  see  the  last  precedent.  7  ^'  S  G.  4,  c,  30,  s.  6. 

Evidence. 

Prove  that  the  defendant  pulled  down,  ftc,  the  airway  of  a 
mine  in  the  occupation  of  J.  N.,  situate  as  described  in  the  indict- 
ment. Prove  that  it  was  done  maliciously.  See  ante,  p.  256. 
And  prove  the  intent,  as  in  the  last  precedent.  The  proviso  in 
the  last  case  applies  to  this  also. 
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tndiclmenffor  destroying  Engines,  Erections,  Sfc,  used  in  Mines, 

Commencement  as  ante,  p,  255] — ^in  the  county  aforesaid,  a 
certain  steam  engine,  the  property  of  J.  N.,  for  the  sinking, 
draining,  and  working  of  a  certain  mine  of  the  said  J.  N.,  there 
situate,  ("  any  steam  engine  or  other  engine  for  sinking,  draining, 
or  worJ^tg  any  mine,  or  any  staith,  building,  or  erection  used  in 
conducting  the  business  of  any  mine,  or  any  bridge,  waggon-way, 
or  trunk  for  conveying  minerals  from  any  mine,")  feloniously,  un* 
lawfully,  and  maliciously,  did  pull  down  and  destroy  (^*  pull  down 
or  destroy,  or  damage  with  intent  to  destroy  or  render  useless")^ 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. 

Felony,  see  the  last  precedent  but  one,  7  4*  8  6.  4,  c.  30,  s,  7. 

Evidence, 

Prove  that  the  defendant  puUed  down  or  destroyed  the  en^e, 
described  in  the  indictment,  and  that  it  was  erected  for  the  pur- 
poses described  in  the  indictment.  It  is  immaterial  whether  it 
was  completed  or  in  an  unfinished  state.  7  4*  8  G.  4,  c.  30,  s.  7. 
Prove  that  the  mine  was  in  the  possession  of  J.  N.  Prove  that 
the  act  was  done  maliciously ;  see  ante,  p,  236 ;  and,  if  an  intent 
be  stated,  prove  it  from  circumstances  from  which  that  intent 
may  be  inferred,  if  it  cannot  be  implied  from  the  act  itself.  See 
ante,  p.  96, 115. 


Indictment  for  destroying  a  Ship,  with  intent,  ^'C. 

Commencement  as  ante,  p.  261] — within  the  jurisdiction  of  the 
admiralty  of  England,  feloniously,  unlawfully,  and  maliciously  did 
castaway  and  destroy  {**cast  away,  or  in  anywise  destroy,")  the 
said  ship,  {"any  ship  or  vessel,  whether  the  same  be  in  a  complete  or 
unfinished  state,")  with  intent  thereby  then  and  there  to  prejudice 
[**  the  said  J.  N.,  the  owner  ("  owner,  or  part  owner")  of  the  said 
ship,"  or,  **  one  E,  F.,  the  owner  of  certain  goods  then  and  there 
laden  and  being  in  and  on  board  the  said  ship,"  or,  "  one  £.  F., 
tvho  had  before  then  underwritten  a  certain  policy  of  insurance 
on  the  said  ship,"  {or,  **  on  the  freight  of  the  said  ship,"  or, 
**  on  certain  goods  then  being  on  board  the  said  ship,")  **  which 
said  policy  was  then  in  full  force  and  operation,"  {see  ante,  p. 
261)] ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  If  the  offence  be  committed  in  the  body  of  a  county, 
state  the  county  and  venue  in  the  margin,  and  the  special  venue, 
as  ante,  p,  260. 

Felony,  death.    7  ^  S  G,  i,  c.  30,  s,  9.     This  sentence  may  be 

N  2 
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recorded,  4  0. 4,  e.  48.    The  words  of  the  ttahtie  are,  <<  set  fin  4^, 
{see  anUt  jo.  361),  cast  away,  or  in  anywise  destroy." 

Evidence. 

Prove  that  the  defendant  cast  away  or  otherwise  destroyed  tke 
vessel,  the  property  of  J.  N.,  as  stated.  See  ante,  p.  260,  261.  It  is 
immaterial  whether  the  ship  were  complete  or  in  an  unfinished 
state.  7  4"  8  G.  4,  c.  30,  s.  9.  If  the  ship  had  only  run  aground, 
and  were  afterwards  got  off  in  a  condition  so  as  to  be  easily  re- 
fitted, it  seems  it  would  not  be  an  offence  within  the  act.  <SSse 
R.  V.  De  Londo,  2  East,  P.  C.  1098.  Prove  the  offence  to  ha^e 
been  done  maliciously;  see  ante,  p.  256;  and  also  prove  the  of- 
fence to  have  been  committed  with  the  intent  charged  in  the  in- 
dictment Proving  that  it  was  done  wilfully,  is  of  itself  sufficient 
evidence  from  which  the  jury  may  presume  that  it  was  cemmit- 
ted  with  intent  to  prejudice  either  the  owner  or  part  owner  of 
the  ship,  or  of  the  goods;  but  if  the  intent  charged  be  to  preju- 
dice the  underwriters,  you  must  prove  the  policy,  see  ante,  p, 
262.  R.v.Gilson,  R.8fR.lZ^,  the  inception  of  the  risk,  and 
circumstances  from  which  the  jury  may  infer  the  intent  See  ante, 
p,  96. 


Indictment  for  damaging  a  Ship,  with  intent  ^. 

Contmencement  as  ante,  p.  261] — ^within  the  jurisdiction  of  the 
admiralty  of  England,  feloniously,  unlawfully,  and  maliciously 
did  damage  the  said  ship,  {"  any  ship  or  vessel,  whether  complete 
or  in  an  unfinished  state,")  by  then  and  there,  {state  how)  {*'  da- 
mage, otherwise  than  hyfire  ")  with  intent  thereby  then  and  there 
['<  to  destroy  the  said  ship,"  or,  "  to  render  useless  the  said 
ship "] ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  Q^the  offence  be  committed  in  the  body  of  a  county, 
state  the  county  as  venue  in  the  margin,  and  the  special  venue  as 
ante,  p.  260. 

Felony,  transportation  for  seven  years,  or  imprisonment,  (wiA  or 
without  hard  labour,  and  with  or  without  solitary  eof^inement, 
for  the  whole  or  any  part  of  the  imprisonment,  7  ^B  G.A,  c.  30,  s. 
27),  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped,  in  addition  to  the  impri' 
sonment,  \f  the  court  shall  think  fit.  7S^SG,4,c.  30,  ».  10. 

Evidence. 

Prove  that  the  defendant  damaged  the  ship  in  the  mode  stated 
in  the  indictment.  It  is  immaterial  whether  the  ship  were  in  a 
complete  or  unfinished  state.  7S^BG.4.,c.  30,  s.  10.  Prove  that  the 
act  was  done  maliciously.  See  ante,  p.  256.  Prove  the  ownership 
of  the  ship ;  see  ante,  p.  260,  26 1 ;  and  prove,  also,  circumstances 
from  which  the  intent  stated  in  the  indictment  may  be  inferred, 
see  ante,  p.  96, 115,  if  it  cannot  be  presumed  f^om  the  act  itself. 


^ 
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IkM^fMntJorexhibiting  afdUe  Signai  to  bring  a  Ship  into  itmgor, 

SiuMX,  to  wit: — The  jurors  of  our  lord  the  King,  upon  their 
oath  present,  that,  before  and  at  the  time  of  committing  the  fe- 
lony hereinafter  mentioned,  a  certain  sliip,  ("anyshiporvettel") 
}he  property  of  some  person  or  persons  to  the  jurors  aforesaid  un- 
luiown,  was  sailing  on  the  high  seas,  {or,  "in  a  certain  river  called 

the  ,")  near  unto  the  parish  of ,  in  the  county  aforesaid ; 

and  that  J.  S.,late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  on  the  third  day  of  May,  in  the  first  year  of  the  reign 
of  our  sovereign  lord  William  the  Fourth,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  well  knowing  the  premises,  whilst  the 
said  ship  was  so  sailing  near  unto  the  said  paiish  as  aforesaid,  fe- 
loniously did  exhibit  a  false  light,  {"any  false  Ught  or  tigwU") 
with  intent  thereby  then  and  there  to  bring  the  said  ship  into 
danger ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Felony,  death.  7  4*  8  G.  4,  c.  30,  s.  11.  This  sentence  may  he 
recorded.  4  G.  4,  c.  48. 

Evidence, 

Prove  that  the  ship  was  sailing  as  stated  in  the  indictment, 
and  that  the  defendant  exhibited  the  false  light  or  signaL  The 
intent  must  be  proved  by  the  circumstances  of  the  case  which 
fiiirly  and  naturally  lead  to  that  conclusion,  or  by  declarations 
made  by  the  defendant.  See  ante,  p,  96, 115. 


Indictment  for  doing  an  act,  tending  to  the  immediate  Loss  of  a 

Ship  in  distress. 

Commencement  as  in  the  last  precedent"] — near  unto  the  parish  of 
» in  the  county  aforesaid,  which  said  ship  was  then  and  there 
in  distress,  and  that  J.  S.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  well  knowing  the  pre- 
mises, whilst  the  said  ship  was  so  in  distress  as  aforesud,  felo- 
niously, unlawfully,  and  maliciously  did  (^c,  stating  the  act 
done,  "any  thing^*),  the  said  act  so  done  by  the  said  J.  S.,  as  afore- 
said, then  and  there  tending  to  the  immediate  loss  {"loss  or  de- 
struction,") of  the  said  ship ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

Felony,  death,  1  S^SG,A,c,  30,  «.  11.     This  sentence  may  be 
recorded.  4  G.  4,  c,  48. 

Evidence. 

Prove  that  the  ship  was  in  distress,  and  that  the  defendant 
knew  it;  prove  that  the  act  was  done  maliciously;  see  ante,  p. 


270  Maliciaus  Mischief. 

256 ;  and  prove  that  the  act  done  tended  to  the  immediate  loss 
or  destruction  of  the  ship. 


Indictment  for  destroying  part  of  a  Ship,  ^.  in  distress. 

Commencement  as  ante^  p.  269] — the  property  of  some  person 
or  persons  to  the  jurors  aforesaid  unknown,  was  stranded  and 
cast  ashore  ("  in  distress,  or  wrecked,  stranded,  or  cast  ashore,"") 

at  the  parish  of ,  in  the  county  aforesaid,  and  that  J.  S.,  late 

of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  on  the 
third  day  of  May,  in  the  first  year  of  the  reign  of  our  sovereign 
lord  William  the  Fourth,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  whilst  the  said  ship  was  so 
stranded  and  cast  ashore  as  aforesaid,  the  hulk  of  the  said  ship 
{"any  part  of  any  ship  or  vessel  which  shall  be  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  merchandize, 
or  articles  of  any  kind,  belonging  to  such  ship  or  vessel"),  felo- 
niously, unlawfully,  and  maliciously  did  destroy ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  death.  7  ^ 8  G. 4,  c.  30,  s.ll.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48. 

Evidence. 

Prove  that  the  ship  was  stranded  or  cast  ashore ;  prove  tlie  de- 
struction of  that  part  of  the  ship  stated  in  the  indictment,  and 
that  it  was  done  by  the  defendant  maliciously.  See  ante, p,  256.' 


Indictment  for  cutting  away  SfC,  Buoys,  8fc. 

Admiialty  of  England: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with  force 
and  arms,  upon  the  high  seas,  within  the  jurisdiction  of  the  Admi- 
ralty of  England,  did  then  and  there  feloniously  and  wilfully 
cut  away  a  certain  buoy  {"any  buoy,  buoy-rope,  or  mark,")  be- 
longing to  a  certain  ship  called  the  Rattler,  the  property  of  J. 
N.,  and  then  and  there  attached  to  a  certain  anchor  and  cable  be- 
longing to  the  said  ship  ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  oar  lord  the 
King,  his  crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment  for  any 
number  of  years,  in  the  discretion  oj  the  court,  l^2G.4,c.  I5,s. 
1 1.  See  ante,  p.  157.  The  words  of  the  statute  are  "  cut  away,  cast 
adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  do  or  commit  any 
act  with  intent  to  cut  away,  Sfc.  or  in  any  other  way  to  infure  or  eet^ 
ceal  any  buoy,  buoy-rope,  or  mark,  belonging  to  any  ship  or  vessel, 
or  attached  to  any  anchor  or  cable  belonging  to  any  ship  or  vessel. 
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ttkeiker  in  distreat  or  otherwise"  The  statute  dots  not  apply  to 
Ireland  or  Scotland,  nor  does  it  affect  the  cinque-port  or  pilot  acts. 
s,  33,  36. 

See  Stat,  2  G.  2,  c.  28,  s.  13,  cu  to  cutting  and  destroying^  Sfc, 
cordage,  8fc„  in  the  river  Thames,  and  see  I  ^*2  G,  4,  c.  76,  as  to 
offences  committed  unthin  the  jurisdiction  of  the  cinque-ports. 

Evidence. 

Prove  that  the  buoy,  &c.,  belonging  to  the  ship  described  in 
the  indictment,  was  attached  to  an  anchor  and  cable,  belonging 
to  that  ship ;  and  prove  that  the  defendant  cut  away  the  buoy, 
&c.  wilfully.  If  an  intent  be  charged  in  the  indictment,  circum- 
stances must  be  proved,  from  which  that  intent  may  be  presumed 
by  the  jury. 


Indictment  for  cutting  down  River  or  Sea  Banks. 

Commencement  as  ante,  p.  255,] — in  the  county  aforesaid,  a 
certain  part  of  the  bank  ("any  sea  bank  or  sea  wall,  or  the  bank 
or  wall  of  any  river,  canal,  Or  marsh,")  of  a  certain  river  called  the 

river ,  there  situate,  then  and  there  feloniously,  unlawfully, 

and  maliciously  did  cut  down,  and  break  down,  by  means  where- 
of certain  lands  were  then  and  there  overflowed  and  damaged  I"  or, 
were  in  danger  of  being  overflowed  and  damaged"] ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  transportation  for  life,  or  for  not  less  than  seven  years, 
or  imprisonment,  {with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  tlie  whole  or  any  part  of  the  imprisonment, 
7  4"  8  &.  4,  c.  80,  *.  27),  not  exceeding  four  years;  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in 
addition  to  the  imprisonment,  if  the  court  shall  think  fit.  '7  S^SG, 
4,  c.  30,  s.  12.  see  ante,  p.  157. 

Evidence. 

Prove  that  the  defendant  broke  down,  or  cut  down,  the  banks 
of  the  river,  situate  as  described  in  the  indictment  Prove  also, 
that  the  offence  was  committed  maliciously;  see  ante,  p.  256; 
and  prove  that,  in  consequence  of  the  breaking  or  cutting  of  the 
banlu,  certain  lands  were,  or  were  in  danger  of  being,  overflow- 
ed, as  stated  in  the  indictment 


Indictment  for  throwing  down  S^c.  Locks  on  Rivers,  Sfc, 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  a  cer- 
tain lock,  {^^any  lock,  sluice,  floodgate,  or  other  work,")  on  a 

certain  canal,  {"any  navigable  river  or  canal,")  called  the , 

ttiere  situate  and  being,  then  and  there  feloniously,  unlawfully, 
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and  malictously  did  throw  down,  ("  throw  doira,  hvei,  &r  otimer^ 
iMw  dettr€ty")\  against  the  form  of  the  statute  in  sach  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  Khig» 
his  crown  and  dignity. 

Felony,  tee  the  hut  precedent.  7  4*  8  G.  4,  c.  ^, «.  12. 

Evidence, 

Prove  that  die  defendant  threw  down,  &c.,  the  lock  in  qttes> 
don,  upon  the  canal  on  navigable  river,  as  described  in  the  indict- 
ment; prove  the  local  situation  of  the  canal  or  river;  and  prove 
that  it  waa  done  malidously.  See  ante,  p,  256. 


Indictment  for  cutting,  S^c,  Piles,  8fc,,  in  Rivers  or  Sea  Banks, 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  a  cer-> 
tain  pile,  {**any  piles,  chMc,  or  other  materials  Jlxed  in  the  ground^ 
and  used  for  securing  any  sea  hank  or  sea  wall,  or  the  bank  or 
wall  of  any  river,  canal,  or  marsh,")  then  and  there  fixed  in  the 
ground,  and  then  and  tibere  used  for  securing  the  bank  of  a  cer- 
tain river  called  the ,.  there  situate,  then  and  there  feloni- 
ously, unlawfully,  and  maliciously  did  cut  off,  (*'  cutoff,  drawup^ 
or  remove**);  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imp'isonment  {with 
or  without  hard  labour,  and  with  or  without  solitary  cof^finement, 
for  the  whole  or  any  part  of  the  imprisonment,  7  ^  8  G.  4,  c.  30,  a. 
27),  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice^ 
or  thrice  publicly  or  privately  whipped,  in  addition  to  the  tm- 
prisanment,  if  the  court  shall  think  fit.  1  8(%G.A,c.  30,  s.  12.  See 
ante,  p,  157. 

Evidence. 

Prove  that  the  pile  was  fixed  in  the  ground  and  used  to  secure 
the  bank  of  the  river,  situate  as  described  in  the  indictment, 
prove  that  the  defendant  cut  it,  and  prove  that  he  did  so  ma- 
liciously.   See  ante,  p.  256. 

Indictment  for  opening  Floodgates,  8fc.,  with  intent,  4*0. 

Commencement  as  ante,  p.  255} — ^in  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously  did  open  and  draw  up 
{^*open  or  draw  up  any  floodgate,  or  do  any  other  injury  or 
mischief  to  any  navigable  river  or  canal,*)  a  certain  floodgate 
there  situate,  of  and  belonging  to  a  certain  navigable  river,  called 

the ,  with  intent  thereby  {^*with  intent  and  so  as  thereby**) 

then  and  there  to  obstruct  and  prevent  {^^  obstruct  or  prevenf*)iht 
.carrying  on  ('*  carrying  on,  completing,  or  maintaining*)  the  navi- 
gation of  the  said  navigable  river;  and  that  the  said  J.  S.,  therer 


Malicious  Mischief,  273 

by  then  and  there  did  obstruct  the  carrying  on  of  the  navigation  of 
the  said  navigable  river;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
Kingfy  hu  crown  and  dignity. 

Felony,  see  the  last  precedent.  7^SG,4fC,  30,  s.  12. 

Evidence. 

Prove  that  the  defendant  opened  or  drew  up  the  floodgate  of 
the  navigable  river  in  question,  in  the  parish  stated  in  the  indict- 
ment, (rove  that  he  did  so  mijidously ;  see  ante,  p.  256 ;  prove 
the  intent  from  circumstances  from  which  the  jury  may  infer  it ; 
see  ante,  p.  96, 115 ;  and  prove  that  the  navigation  was  obstruct- 
ed, wliich  alone  will  be  sufficient  evidence  of  the  intent. 


Indictment  for  pulling  down  a  Public  Bridge. 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  a  cer- 
tain public  bridge  {'*  any  public  bridge")  there  situate,  then  and 
there  feloniously,  unlawfully,  and  maliciously  did  pull  down  and 
destroy  {^'puU  down,  or  in  anywise  destroy  ") ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or 
imprisonment,  {with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  the  whole  or  any  part  of  the  imprison- 
ment, 7  SfBG,4,  c.  30,  s.  17),  not  exceeding  four  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice,  pubUcly  or  privately  whipped, 
in  addition  to  the  imprisonment,  if  the  court  shaU  think  fit.  7  4*  S 
O.  A,  c.  20,  s.  13.    See  ante,  p.  157. 

Evidence. 

Prove  that  the  defendant  pulled  down  or  destroyed  the  bridge,, 
which  was  a  public  bridge,  and  situated  as  described  in  the  in- 
dictment; and  prove  that  it  was  done  maliciously.  See  ante,  p.  250. 


Indictment  for  injuring  a  Bridge,  Sfc 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  felo- 
niously, unlawfully,  and  maliciously  did  {state  the  injury)  a  cer- 
tain public  bridge  there  situate,  with  intent  thereby  {**  with  in- 
tent, and  so  as  thereby")  then  and  there  to  render  the  said  bridge 
("  such  bridge  or  any  part  thereof**)  dangerous  and  impassable ; 
and  that  the  said  J.  S.  did  thereby  then  and  there  render  the 
said  bridge  dangerous  and  impassable ;  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

F^ony,  see  the  last  precedent.  7  S^BO.A,  e,  30,  s.  13. 

n3 
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and  maliciously  did  throw  down,  {*'  throw  dovn,  Inei,  &r  oAer- 
wUe  deitroy") ;  against  the  form  of  the  statute  in  a«ch  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King*, 
his  crown  and  dignity. 

Feiony,  $ee  the  latt  precedent.  1  i^S  G,4,c.  SO,  1. 12. 

Evidence. 

Prove  that  the  defendant  threw  down,  &c.,  the  lock  in  ques- 
tion, upon  the  canal  or  navigable  river,  as  described  in  the  indict- 
ment; prove  the  local  situation  of  the  canal  or  river;  and  prove 
that  it  waa  done  malidously.  See  ante,  p.  256. 


Indictment  for  cutting,  ^c,  Piles,  ifc.,  m  Rivers  or  Ska  Banks, 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  a  cer* 
tain  pile,  ("  any  piles,  chaik,  or  other  materials  fixed  in  the  ground^ 
and  used  for  securing  any  sea  bank  or  sea  wall,  or  the  bank  or 
wall  of  any  river,  canal,  or  marsh,")  then  and  there  fixed  in  the 
ground,  and  then  and  there  used  for  securing  the  bank  of  a  cer- 
tain river  called  the ,.  there  situate,  then  and  there  feloni- 
ously, unlawfully,  and  maliciously  did  cut  off,  ("  cutoff,  draw  tip, 
or  remove**);  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity. 

Felony,  transportation  for  seven  years,  or  imprisonment  (with 
or  without  hard  labour,  and  with  or  without  solitary  confinement, 
for  the  whole  or  any  part  of  the  imprisonment,  7  ^S  G,4,c,  30,  s. 
27),  not  exceeding  turn  years,  and,  if  a  male,  to  be  once,  ttoice^ 
or  thrice  publicly  or  privately  whipped,  in  addition  to  the  sm- 
prisanment,  if  the  court  shall  think  fit.  7  SfSG.4,c.  30,  s.  12.  See 
ante,  p.  157. 

Evidence. 

Prove  that  the  pile  was  fixed  in  the  ground  and  used  to  secure 
the  bank  of  the  river,  situate  as  described  in  the  indictment* 
prove  that  the  defendant  cut  it,  and  prove  that  he  did  so  ma- 
liciously.   See  ante,  p.  256. 

Indictment  for  opening  Floodgates,  S^c,  with  intent,  S^c 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously  did  open  and  draw  up 
{"open  or  draw  up  any  fioodgate,  or  do  any  other  injury  or 
mischief  to  any  navigable  river  or  canal,**)  a  certain  floodgate 
there  situate,  of  and  belonging  to  a  certain  navigable  river,  called 

the ,  witli  intent  thereby  {**with  intent  and  so  as  thereby**) 

then  and  there  to  obstruct  and  prevent  {**  obstruct  or  prevent")  iht 
.carrying  on  ("  carrying  on,  completing,  or  maintaining^*)  the  navi- 
gation of  the  said  navigable  river;  and  that  the  said  J.  &,  theres- 
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by  then  and  there  did  obstruct  the  carrying  on  of  the  navigation  of 
the  aaid  navigable  river;  against  the  form  of  the  statnts  in  such 
case  made  and  provided,  and  agunst  the  peace  of  our  lord  the 
J,  his  crown  and  dignity. 
Felony,  tee  the  last  precedent,  7  ^  8  (?.  4,  c.  30,  t,  12. 

Evidence, 

Prove  that  the  defendant  opened  or  drew  up  the  floodgate  of 
tlte  navigable  river  in  question,  in  the  parish  stated  in  the  indict- 
ment, ^rove  that  he  did  so  nudiciously ;  see  ante,  p,  256 ;  prove 
the  intent  from  circumstances  from  which  the  jury  may  infer  it ; 
9ee  ante,  jd.  96, 115 ;  and  prove  that  the  navigation  was  obstruct- 
edy  which  alone  will  be  sufficient  evidence  of  the  intent. 


Indictment  for  pulling  down  a  Public  Bridge. 

Commencement  as  ante,  /7.255] — in  the  county  aforesaid,  a  cer- 
tun  public  bridge  (**  any  public  bridge")  there  situate,  then  and 
there  feloniously,  unlawfully,  and  maliciously  did  pull  down  and 
destroy  {**puU  down,  or  in  anywise  destroy  ") ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  transportation  for  life,  or  not  less  than  seven  years,  or 
imprisonment,  {with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  the  whole  or  any  part  of  the  imprison- 
ment, 7  ^  8  G.  4,  c.  30,  «.  17),  not  exceeding  four  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped, 
in  addition  to  the  imprisonment,  if  the  court  sh€dl  think  fit.  7  4*  8 
0. 4,  c.  20,  s.  13.     See  ante,  p.  157. 

Evidence, 

Prove  that  the  defendant  pulled  down  or  destroyed  the  bridge,, 
which  was  a  public  bridge,  and  situated  as  described  in  the  in- 
dictment; and  prove  that  it  was  done  maliciously.  iSee  ante,  p.  250* 


Indictment  for  injuring  a  Bridge,  Sfc 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  felo- 
niously, unlawfully,  and  maliciously  did  {state  the  injury)  a  cer- 
tidn  public  bridge  there  situate,  with  intent  thereby  {**  with  in- 
tent, and  so  as  thereby")  then  and  there  to  render  the  said  bridge 
{**  such  bridge  or  any  part  thereof**)  dangerous  and  impassable ; 
and  that  the  said  J.  S.  did  thereby  then  and  there  render  the 
said  bridge  dangerous  and  impassable ;  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

Peiony,  see  the  last  precedent  7  4*  8  G.  4,  e.  30,  s.  13. 

k3 
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Evidenct* 

Prove  that  the  defendant  did  the  injury  to  the  ptibKc  bridge  stat- 
ed in  the  indictment  Prove  that  the  bridge  is  situated  as  diescrib- 
ed ;  and  prove  that  the  act  was  done  maliciously  by  the  defendant. 
See  atite,  p,  256.  Circumstances  must  also  be  proved,  from  which 
the  intent  may  be  inferred;  see  emtEf  p.  96, 1 15 ;  and  it  must  also 
be  proved  that  the  bridge  was,  by  the  act  of  the  defendant,  ren- 
dered dangerous  or  impassable,  which  alone  is  sufficient  evidence 
of  the  intent. 


Indictment  for  destroying  a  Turnpike. 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  a  cer- 
tain turnpike  gate,  {"any  turnpike  gate,  or  any  wall,  chain,  rail, 
post,  bar,  or  other  fence  belonging  to  any  turnpike  gate,  or  set  up 
or  erected  to  prevent  passengers  passing  by  withmt  paying  any 
toU  directed  to  be  paid  by  any  act  or  acts  rf  Parliament  reUUing 
thereto,  or  any  house,  building,  or  weighing  engine  erected  for  the 
better  collection,  ascertainment,  or  security  of  any  such  toll,")  there 
situate,  then  and  there  unlawfully  and  maticiously  did  throw 
down,  level,  and  destroy,  {"  throw  down,  level,  or  otherwise  de- 
stroy, in  whole  or  in  part") ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment,  or  both.  7  ^BG.4,  c,  90, 
(.14.     See  ante,  p.  157. 

Evidence, 

>  Prove  that  the  defendant  threw  down,  levelled,  or  otherwise 
destroyed  the  turnpike  gate,  situated  as  described  in  the  indict- 
ment ;  and  that  it  was  done  maliciously.  See  ante,  p.  256. 


Indictment  for  breeding  down  the  Dam  of  a  Fish  Pond. 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  the 
dam  of  a  certain  fish  pond,  {**  the  dam  of  any  fish  pond,  or  of  any 
water  which  shall  be  private  property,  or  in  which  there  shxill  be 
any  private  right  of  fishery,")  of  one  J.  N.,  there  situate,  then 
and  there  unlawfully  and  maliciously  did  break  down  and  destroy, 
("  break  down  or  otherwise  destroy,")  with  intent  thereby  then 
and  there  to  take  and  destroy  the  fish  in  the  said  pond  then  and 
there  being,  {or,  **  and  did  thereby  then  and  there  cause  the  loss 
and  destruction  of  divers  of  the  fish  in  the  ssdd  pond  then  and 
there  being"] ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

Misdemeanor,  transportation  for  seven  years,  or  imprisonment, 
{with  4fr  without  hard  labour,  and  with  or  without  solitary  con- 
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finement,  for  the  whole  or  any  part  of  the  imprisonment,  7  S^BG. 
4,  c.  30,  s,27),  not  exceeding  two  years ;  and,  if  a  male,  to  be 
onee,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to 
the  imprisonment,  if  the  court  shall  think  fit.  7  S^S  G,  4,  c.  30, 
«.  15.  See  ante,  p.  157. 

JE^ddence. 

Pro^e  that  the  defendant  broke  down  or  destroyed  the  dam 
of  tiie  fish  pond  of  J.  N.,  situate  as  described  in  the  indictment ; 
andliiat  it  was  done  maliciously.  See  ante,  p.  256.  And  prove  cir- 
cumstances from  which  the  intent  may  be  inferred;  see  ante,  p. 
96, 115;  and  if  th«  loss  offish  be  stated  in  the  indictment,  prove 
that  feet 


Indictment  for  putting  Lime  SfC.  into  a  Fish  Pond. 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  un- 
lawfully  and  maliciously  did  put  a  large  quantity,  to  wit,  ten 
bushels  oi  lime  (" Ume  or  other  noxious  material")  into  a  certain 
fish  pond,  (see  the  last  precedent),  of  one  J.  N.,  there  situate, 
with  intent  thereby  then  and  there  to  destroy  the  fish  in  the  said 
pond  then  and  there  being ;  against  the  form  of  die  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 

Misdemeanor,  See  the  last  precedent,  7ifBG,A,c,  30,  s,\b. 

Evidence, 

Prove  that  the  defendant  put  lime,  &c.  into  the  fishpond  of  J. 
N.,  situate  as  described  in  the  indictment,  and  that  it  was  done 
mididously ;  see  ante,  p.  256 ;  and  prove  drcumstances  from  which 
the  jury  may  infer  the  intent,  see  ante,  p.  96,  115,  as,  that  the 
lime  or  other  noxious  thing  would  destroy  the  fish. 


Indictmeiwt  for  breaking  down  a  Mill  Dam, 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  the 
V  dam  of  a  certain  mill  pond  of  J.  N.,  there  situate,  unlawfully  and 

maHciously  did  break  down  and  destroy,  ('^  break  down  or  other- 
wise destroy");  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,*  his 
crown  and  dignity. 

Misdemeanor,  See  the  last  precedent  but  one,  7  S^BO.i,  c,  30, 
s,  15. 

Evidence, 

'  Prove  that  the  defendant  broke  down  the  dam  of  a  mill  pond 
in  the  occupation  of  J.  N.,  situate  as  described  in  the  indictment ; 
and  prove  that  it  was  done  maliciously.  See  ante,  p.  256. 


976  Mifioow  MmMef, 


JmOctmemifor  kiOmg,  or  mmrh^  Cattle. 

m»  ohU,  ^  S55] — in  die  eoontj  aforesaid,  one 
gdding,  ("  flajf  eattU,")  of  die  price  often  pounds,  of  die  goods 
and  ctiatlris  of  J.  M^  diien  end  diere  being,  fieioiuoiisly,  unUwfiil- 
ly,  and  malidously  did  kill,  {»  kiti,  aoia,  or  wommd");  agunst 
the  iHm  of  die  statnte  in  sncfa  case  made  and  provided,  and  against 
IhepcaceofoarkNrd  the  King*  lus  crown  and  dignity.  ncjMr- 
iJLui&t  tptfitt  tf  fifffir  kiitt^f  flMHK^  or  wwwitH,  wuut  be  tpt- 
c^Std:  4BI  ailtMatum.  thai  ike  mriMcmer  uaimtd  eertatM  '^tffr  is 
iM<  JiilMdrf.  iLT.Cftottefy,  JK.4'J2.258.  2%e  «Minl  *' cattle" 
is  Ike  sni^  tiisnif  asctf  m  <Ae  steliils;  oa^  lAts,  ta  farmer  tiainitt 
mpm  tins  tmbjeetj  (9  G.l,  &  S2,  s.1.  4G.4,  e.54,  s.2),  A«s 
Awn  Aoldm  to  tselndle  Aoraes  as  ineff  as  asm,  4*^^  ^  ^*  -^^Q^*  ^ 
IF.jBi.721;  omlailM/i^,  JLt.  Cftoppfe,  iL4-JZ.77;  amdaues, 
JL  ▼.  IFUlnsy,  JZ.  4- if.  3. 

ffffaiy,  troMtpartatumfor  ^e^  or  for  wU  leu  Hum  tetem  years; 
er  iatprisemmemi,  {wUk  er  witkomt  hard  labour,  and  with  or  with- 
out  solitary  eosftmmtut^for  the  whole  or  auypari  cfihetrnfrisom- 
wwmt,  7  4"  8  6. 4,  c.  30,  s.  27),  uot  exeee^&ng  four  years,  amd,  if  a 
wude,  to  be  emee,  twice,  or  thrice  publicly  or  privately  whipped, 
am  additiou  to  the  iwtprisoument,  if  the  court  shall  thsnk  fit,  7  4*8 
G,  4,  c.  30,  4^  16.  &e  amte,p.  157. 

Boideuee, 

ProTC  that  the  defendant  kiUed  the  horse,  the  property  of  J. 
N.  Prove  also,  that  it  was  donematidonsly;  see  onto,  |i.  256 ; 
bat  it  is  not  now  necessary,  as  it  was  foimerly,  to  prove  the  of- 
fence to  have  been  committed  from  malice  to  the  owner. 

If  a  wounding  be  alleged,  it  is  not  necessary  to  prove  a  perma- 
nent injury.  Where  the  wounding  proved  was  driving  a  nail  into 
die  frog  of  a  hwse's  fix>t,  but  it  appeared  that  the  horse  was 
likely  to  recover,  it  was  (Aijected  diat  no  wounding  was  within 
the  meaning  of  the  act  that  was  not  producdve  of  permanent  in» 
jury  to  the  animal;  but  the  judges  overruled  die  objection,  h(rid<- 
ing  that  the  word  "  wound  "  was  used  by  the  Iqpslature  in  this 
act  as  contradistinguished  from  maiming,  which  is  a  permanent 
ii^ury.  B.  v.  Haywood,  2  East,  P.  (X  1076,  iL4  fi.  16. 

Upon  an  indictment  for  killing,  wounding,  and  maiming  a  mare, 
it  appear^  that  the  defendant  poured  nitrous  add  into  her  ear, 
some  of  which  either  ran  into  her  eye,  or  was  poured  into  it,  and 
blinded  her;  she  was  killed  by  her  owner,  and  surgeons  proved 
that  the  iiyuries  done  to  the  ear  were  not  wounds,  but  ulcers ;  die 
defendant  was  therefore  convicted  of  the  maiming,  and  the  judg- 
es held  the  conviction  right  J2.  v.  Owens,  SL^M. 205. 


Indictment  for  destroying  Hopbmds, 

Commencement  as  ante,  p.  255] — in  the  county  aforesaid,  one 
thousand  hopbinds,  the  property  of  one  J.  N.,  dien  and  there 
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g^wing  on  poles  in  a  certain  plantation  of  hops  of  the  said  J.N., 
there  situate,  then  and  there  feloniously,  unlawfully,  and  ma- 
lidoosly  did  cut  and  destroy,  {"cut  or  otherwiie  destroy**); 
a^iainst  tlie  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. 

FeUmyj  transportation  far  life,  or  for  not  more  than  seven  years^ 
or  imprisonment,  {mth  or  without  hard  Wtour,  and  with  or  with^ 
cut  solitcary  cot^nement,  for  the  whole  or  any  part  of  the  tmpri- 
sonmentf  7  ^  8  Gr.  4,  c,  30,  s.  27),  not  exceeding  four  years,  and, 
if  a  male,  to  he  once,  twice,  or  tfuice  publicly  or  privately  whip- 
ped, in  addition  to  the  imprisonment,  if  the  court  shall  think  fit. 
7  4*  8  O.  4,  c.  30,  s.  18.    See  ante,  p.  157. 

Evidence. 

Prove  that  the  defendant  cut  or  otherwise  destroyed  the  )|op- 
binds,  or  some  part  of  them,  as  alleged ;  that  they  were,  at  the 
time,  growing  in  a  plantation  of  hops,  situate  as  described ;  and 
that  the  plantation  belonged  to  J.  N.  Prove  also,  that  the  act 
was  done  maliciously.    See  ante,  p.  256. 


Indictment  for  cutting,  S;c,,  Trees,  SfC,  in  Parks,  i^c,  Value 

above  \l. 

Commencement  as,  ante,  p.  255] — ^in  the  county  aforesaid,  two 
dim  trees,  ("  the  wJiole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood'*),  the  property  of  J.  N.,  then  and  there  growing 
in  a  certain  park,  {"park,  pleasure-ground, garden,  orchard,  or  ave- 
nue, or  any  ground  adjoining  or  belonging  to  a  dwelling-house")  of 
the  said  J.  N.  there  situate,  then  and  there  feloniously,  unlawful- 
ly, and  maliciously  did  cut  and  damage,  {**  cut,  break,  bark,  root 
up,  or  otherwise  destroy  or  damage,**)  thereby  then  and  there  do- 
ing injury  to  the  said  J.  N.,  to  an  amount  exceeding  the  sum  of 
(me  pound,  to  wit,  the  amount  of  two  pounds ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity.    A  count  may  be 
added,  for  cutting  with  intent  to  steal  the  trees.  See  ante,  p.  186. 
Felony,  transportation  for  seven  years,  or  imprisonment,  {with 
or  without  hard  labour,  and  with  or  without  solitary  confinement, 
for  the  whole  or  any  part  of  the  imprisonment,  *I  8f%0.^,  c.  80, 
s.  27),  not  exceeding  two  years,  and,  \fa  male,  to  be  once,  twice, 
or  thrice  pubHcly  or  privately  whipped,  in  addition  to  the  tmjprt- 
sonment,  if  the  court  shall  think  fit.  7  4*  8  G,  4,  c.  30,*  s.  19.    See 
ante,  p.  157. 

Evidence, 

Prove  that  the  defendant  <<  cut,  broke,  barked,  rooted  up,  or 
otherwise  destroyed  or  damaged "  (these  are  the  words  in  the 
statute,)  one  or  more  of  the  trees  mentioned  in  the  indictment. 
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and  that  the  injury  done  exceeds  the  sum  of  one  pound.  A  ^Mi** 
nance  in  the  number  of  trees  is  not  matetiaL  Prove  that  the 
treesi  at  the  time,  were  growing  in  a  park,  situate  as  described 
in  the  indictment,  (or,  "  in  a  park,  pleasure-gromid,  garden,  or- 
diard,  or  avenue,  or  in  any  ground  adjoininf^  or  bekmging  to  a 
dwelling-house") ;  see  R.  y.  Hodges,  M,  Sf  M.  341,  ante,  p.  187 ; 
and  that  they  were  the  propnty  of  J.  N.  Prove  also,  that  the 
trees  were  cut  maliciously;  see  ante,  p,  256 ;  but  if  it  be  doubt* 
fnl  whether  the  defendant  intended  to  steal  the  trees,  add  a  count 
to  meet  that.  See  antef  p,  186. 


Indictment  for  cutting,  ^c.  Trees,  ^.,  growing  elsewhere,  wUue 

above  SL 

Commencement  as  ante,  p.  255] — ^in  the  county  aforesaid,  ten 
elm  trees,  {see  the  last  precedent),  the  property  of  J.  N.,  then  and 
there  growing  in  a  certdn  close  ("  elsewhere  than  tn  a  park,  ^" 
see  the  last  precedent),  of  the  said  J.  N.,  there  situate,  in  the  said 
close  then  and  there  feloniously,  unlawfully,  and  maliciously  did 
cut  and  damage,  {see  the  last  precedent),  tiiereby  then  and  there 
doing  injury  to  the  said  J.  N.,  to  an  amount  exceeding  the  sum  of 
live  pounds,  to  wit,  the  amount  of  six  pounds ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  see  the  last  precedent,  T^-  8  G.  4,  c.  30,  s.  19. 

Evidence, 

Prove  that  the  defendant  cut,  &c,  the  trees  mentioned  in  the 
indictment,  or  some  of  th«n :  that  the  trees  were  the  property  of 
J.  N. ;  that  is,  that  they  were  growing  on  land  belonging  to  Mm, 
or  in  his  occupation;  that  the  damage  exceeds 52.;  and  that  the 
cutting  was  done  maliciously.  See  ante,  p.  256.  It  is  not  neces^ 
sary  to  j^ove  that  the  trees  grew  elsewhere  than  in  a  park,  &c 


Indictment,  after  two  previous  Convictions,  for  cutting  Trees,  ^c, 

wheresoever  growing,  value  Is, 

Commenoement  as  in  the  precedent  ante,  p.  188,  stating  the  two 
previous  convictions,  to  the  end] — And  the  jurors  aforesaid,  upon 
thek  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  late  of 
the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  being  so 
twice  convicted  as  aforesaid,  afterwards,  to  wit,  on  the  third  day, 
of  May  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the! 
county  aforesaid,  one  other  elm  tree  ("  the  whole  or  any  part  of 
any  tree,  sapling,  or  shrub,  or  any  underwood,")  the  property  of 
J.  N.,  then  and' there  growing,,  feloniously,  unlawfully,  and  mali- 
ciously did  cut  and  damage,  ('<  cut,  break,  bark,  root  up,  or  other- 
wise destroy,")  thereby  then  and  there  doing  injury  to  the  said 
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J.  N.  to  the  amount  of  two  shillings;  against  the  fonn  of  the  sta- 
tute  in  such  case  made  and  provided,  and  agunst  the  peace  pi 
oar  lord  the  King,  his  crown  and  dignity. 

Felony,  see  the  last  precedent  but  one.  7  4"  B  Cr.  4,  c.  30,  t.  90* 

Evidence. 

Prove  the  two  previous  convictions  by  an  examined  or  certified 
copy.  See  ante,  p.  119.  Prove  the  identity  ef  the  defendant ;  and 
prove  that  he  cut  and  damaged  the  tree,  the  property  of  J.  N. ; 
]nt>Te  that  it  was  done  maliciously ;  see  ante,  p.  256 ;  and  prove 
that  the  damage  exceeds  Is. 


Indictment  ttfter  a  previous  Conviction,  for  destroying  Plants,  SfC, 

in  a  Garden,  4*0. 

Commencement  as  in  the  precedent  ante,  p.  189>  setting  out  the 
conviction  to  the  end"] — A,nd  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  N.,  late  of  the  pa- 
riah of  B.,  in  the  county  of  M.  labourer,  afterwards,  and  after  he 
waa  so  convicted  as  aforesaid,  on  the  third  day  of  May,  in  the  year 
aforesaid,  at  the  parish  of  B.,  in  the  said  county  of  M.,  twenty 
pounds  weight  of  grapes,  ("  any  plant,  root,  fruit,  or  vegetable 
production,")  of  the  value  of  five  shilliqgs,  the  property  of  J.  N., 
in  a  certain  garden,  {**  in  any  garden,  orchard,  nursery  ground, 
hothouse,  greenluntse,  or  conservatory,'*)  of  the  said  J.  N.,  there 
ntuate,  then  and  there  growing,  then  and  there  feloniously,  un- 
lawfully, and  maliciously  did  destroy,  (**  destroy,  or  damage  with 
intent  to  destroy");  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Felony,  see  the  last  precedent  but  two.  7  4*  8  G.  4,  c.  30,  s.  21. 

Evidence. 

Prove  the  former  conviction,  by  an  examined  certified  copy. 
ante,  p.  1 19.  Prove  the  second  offence  stated  in  the  indictment; 
that  the  defendant  destroyed  the  grapes;  that  they  were,  at  the 
time,  growing  in  the  garden  of  J.  N.,  situate  as  described  in  the 
indictment ;  and  that  the  offence  was  committed  maliciously.  See 
ante,  p.  256. 

The  words  *'  plants  or  vegetable  productions  "  do  not  apply  to 
young  trees.  R.  v.  Hodges,  M.  4*  M.  341.  See  ante,  p.  190. 


280  Forgery. 

Sect.  7. 

Forgery, 

Bt  Stat.  1  W,  4,  e.  M,  many,  the  most  important,  of  the  sta- 
tutes relating  to  forgery  are  repealed  and  consolidated;  butseTe> 
ral  of  the  points  dedded  upon  the  various  repealed  statutes  relat- 
ing to  forgery  still  apply  equally  to  all  cases  of  forgery;  and  the 
only  method  that  suggested  itself  of  laying  the  substance  of  them 
before  the  reader  in  the  most  simplified  form  ivas,  by  giving  a 
blank  precedent  of  an  indictment  for  forgery  and  for  knowis^y 
uttering  a  forged  instrument,  upon  which  might  be  grafted  all  the 
observations  applicable  to  pleading  and  evidence  in  forgery  gene- 
rally; reserving  for  the  remaining  precedents  in  this  section  the 
points  more  immediately  applicable  to  each  particular  case. 


Indictment  for  Forgery  generally. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  fourth,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously  did  forge  a  certain  \here 

name  the  inttrument'] ;  which  said  forged is  as  follows,  that 

is  to  say,  [here  set  out  the  instrument  verbatim,  see  ante,  p^41, 
42,  95,  96],  with  intent  to  defraud  one  J.  N.,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  die 
peace  of  our  lord  the  King,  his  crown  and  dignity.  {2nd  Cmmi,) 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  utter,  dispose  of,  and  put  off,  a  certain 

other  forged ,  which  said  last-mentioned  forged  —  is  as 

follows,  that  is  to  say,  {here  set  out  the  instrument  verhaHm], 
with  intent  to  defraud  ^e  said  J.  N.,  (he  the  said  J.  S.,  at  Ae 
time  he  so  uttered  and  published  the  said  last-mentioned  forged 

,  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 

forged);  a^;ainst  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.    As  to  the  venue  in  forgery,  see  ante,  p,  17. 

This  huUcimeiU  is  framed  upon  the  general  operative  words  of 
the  Stat,  1  JV,  4,  c,  66,  but  is  not  intended  as  a  general  precedent, 
to  serve  in  all  cases  of  forgery;  because  the  form,  in  eaehpartiai' 
ktr  case,  must  depend  upon  the  statute  on  which  the  indictment  is 
framed.  But  with  the  assistance  of  it,  and  upon  an  cUtentive  con- 
sideration of  the  operative  words  in  the  statute  creating  the  far- 
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g^'^9  P^  pleader  can  find  no  difficulty  in  framing  an  indictment  In 
antf  case  not  particularly  mentioned  hereafter  in  this  tecHon^ 

The  forgery  should,  in  prudence ,  be  alleged  in  the  words  of  the 
etaiute  on  which  the  indictment  is  framed*  But  if  the  forgery 
constat  of  the  alteration  of  a  true  instrument,  the  eUteration  may 
tsther  be  specially  alleged  (and  this  mode  is  advisable,  at  least  in 
one  set  of  counts),  even  where  the  word  "  alter"  is  not  m  the  sta^ 
tnte  :  IL  ▼.  Elsworth,  2  East,  P,  C.  986,  988 ;  or  the  dUeraiion 
may  be  given  in  evidence  under,  and  will  support,  a  count  charging 
the  forgery  of  the  entire  instrument.  Vide  post,  in  the  evidence. 

Care  must  he  taken  to  set  out  the  forged  instrument,  in  words 

and  figures,  correctly  ;  the  slightest  variance  will  be  fated,  and  will 

entitle  the  defendant  to  an  acquittaL    See  ante,  jd.  41,  42,  95,  96. 

Where  the  indictment,  in  setting  out  the  forged  instrument,  also 

set  out  the  attestation  at  the  foot  of  it,  as  part  of  the  instrument  ; 

but  it  appeared  in  evidence,  thai,  when  the  defendant  subscribed 

the  instrument,  the  attestation  was  not  written  on  it;   it  wa$ 

holden,  nevertheless,  to  be  no  variance,  R,  v.  Dunn,  2  East,  P,  C, 

976.  The  indictment  must  state  what  the  instrument  is,  in  respect 

of  which  the  forgery  was  committed,    R.  v.  Wilcox,  R,8;  R,  50. 

^nd  the  instrument  must  be  correctly  described ;  for  instance,  if  a 

bill  qf  exchange  be  described  as  a  promissory  note,  the  d^endant 

vrill  be  acquitted.    See  R.  t.  Hunter,  JR.  4*  jR*  511.  72.  v.  Birkett, 

Id,  25 1,     Where  the  forged  instrument  is  actueUly  within  the 

meaning  of  the  statute  on  which  you  intend  framing  your  indict^ 

ment,  but  does  not  sufficiently  appear  to  be  so  on  the  face  of  it,  you 

must  not  only  set  out  a  literal  copy  of  it  in  the  indictment,  but  you 

must  also  add  such  averments  cf  extrinsic  facts  as  may  be  neces-* 

sary  to  make  it  appear  upon  the  face  of  the  record,  that  the  forged 

instrument  is  one  of  those  intended  by,  and  described  in,  the  sta* 

iute.     Thus,  for  instance,  where,  by  the  usage  of  a  public  office f 

the  bare  signature  of  a  party  upon  a  navy  bill  operated  as  are» 

eeipt,  an  indictment  for  forging  such  a  receipt,  setting  forth  the 

navy  bill  and  indorsement,  and  charging  the  defendant  with  hao^ 

ing  forged  **  a  certain  receipt  for  money,  to  wit,  the  swn  oftwen" 

ty-j^  pounds,  mentioned  and  contained  in  the  scad  paper,  called  a 

navy  bill,  which  forged  receipt  was  as  follows,  that  is  to  say,--^ 

'  WiUiam  Thornton,  William  Hunter,*  "  was  holden  bad,  because 

it  did  not  shew,  by  proper  averments,  that  these  signatures  im- 

ported  a  receipt.    R.  v.  Hunter,  2  Leach,  624,  2  East,  P.  C.  928» 

So,  where  an  indictment  charged  the  defendant  with  forging  a  re-' 

ceipt  in  the  handwriting  of  Henry  Hargreaves,  as  thus  : — Receive 

ed  H.  H.,  it  was  holden,  that  the  indictment  was  bad;  because  there 

was  nothing  to  sJiew  what  H.  H,  meant.  R.  v.  Barton,  R,8(M,1AI» 

In  Wee  manner,  it  was  holden,  that  an  indictment  for  forging  the 

word  "  settled,"  at  the  bottom  of  a  bill,  must  shew,  by  proper 

averments,  that  it  is  a  receipt,  R.  v.  Thompson,  2  Leach,  91Qi,  and 

see  ante,  p,  47, 48.     But  where,  upon  an  indictment  for  forging  a 

receipt t  it  appeared  that  the  receipt  was  written  at  the  foot  of  am 
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aecoimt,  and  the  indictment  stated  the  receipt  thus^^"  8  Mardh, 
1773.  Received  the  contents  above  by  me,  Stephen  fFithersy" 
without  setting  out  the  account  at  the  foot  of  which  it  wae  written, 
it  was  ttolden  sufficient,  R.  ▼.  Testick,  1  Bast,  181,  n.  and  see 
ante,  p.  42. 

The  intent  to  defraud  is  described  as  an  ingredient  of  the  of- 
fence, in  all  the  statutes  upon  the  subject  of  forgery;  and  must 
consequently  be  charged  in  the  indictment.  Where  the  intent  men- 
Honed  in  the  statute  is  to  defraud  any  particular  corporation,  Sfc, 
it  must,  of  course,  be  so  laid  in  the  indictment.  But  where  the  in- 
tent  is  described  generally,  to  defraud  any  person  or  persons,  it 
is  prudent  in  the  indictment  to  charge  the  offence,  in  different 
counts,  to  have  been  committed  with  intent  to  defraud  each  of  the 
persons,  partnerships,  or  corporations  that  might  have  been  de- 
frauded by  it  if  the  forgery  had  succeeded.  The  intent  mentioned 
in  the  statute  1  W,  A,  c.  66.  is,  to  defraud  "  any  person  whatsoever," 
and  the  word  "person"  comprehends  the  King,  foreign  princes 
and  states,  bodies  corporate,  companies,  and  societies  of  persons  not 
incorporated,  and  any  person  or  number  of  persons  who  may  be 
intended  to  be  defrauded,  whether  they  reside  in  England  or  else- 
where; and  the  indictment  upon  this  statute  may  name  one  only  of 
such  compcmy,  society,  or  number  cf  persons,  and  allege  the  offence 
to  Juwe  been  committed  with  intent  to  defraud  the  person  so  named, 
and  another  or  others,  as  the  case  may  be,  1  W,  4,  c,  66,  s,  28. 

As  to  the  second  count,  for  knowingly  uttering  the  forged  in*' 
strument,  it  is  usual  and  prudent  to  add  it  in  every  case,  lest  the 
prosecutor  should  fail  in  proof  of  the  actual  forgery.  But  the  for- 
gery is  of  itself  an  offence,  although  the  forged  instrument  have 
never  been  uttered,  SeeR,  y,  Elliot,  1  Leach,  173;  and  see  2  Id. 
987.  R,  V.  Crocker,  R,  4*  R-  97.  It  is  not  necessary  to  aver  to  whom 
the  instrument  was  disposed  of.  R,  v.  Holden,  R,SfR,  154;  2 
Taunt.  334 ;  2  Leach,  1019. 

Some  other  points  relating  to  the  indictment  will  be  seen  under 
the  following  head  of  evidence. 

Evidence. 

Forge,  4'<^.]'— >Froof  of  the  altering  of  a  part  of  a  genuine  instru- 
ment will  support  an  indictment  charging  the  defendant  with 
having  forged  the  instrument  itself.  As,  for  instance,  where  the 
indictment  charged  the  defendant  with  having  made,  forged,  and 
counterfeited  a  bill  of  exchange,  the  judges  held  that  evidence  of 
his  having  altered  the  bill,  which  was  originally  for  ten  pounds, 
•o  as  to  make  it  appear  to  be  a  bill  for  fifty  pounds,  supported  the 
indictment ;  even  although  the  statute,  on  which  the  indictment 
was  framed,  contained  the  word  "  alter,"  as  well  as  the  word 
"  forge."  R.  V.  Teague,  2  East,  P.  C,  979,  R.  ^  R,  S3.  It  is 
more  usual,  however,  and  perhaps  more  prudent,  at  least  in  one 
set  of  counts,  to  charge  it  as  an  alteration  merely,  and  to  allege 
the  alteration  specially.     But  there  is  no  doubt  that  any,  the 


sfigfatest  alteration,  of  a  genuine  instrnmtfnt,  in  a  material  part, 
whereby  a  new  operation  is  giyen  to  it,  is  a  forgery ;  as,  for  in* 
ataaoey  making  a  lease  of  the  manor  of  Dak  appear  to  be  a  lease 
of  the  manor  of  Sale,  by  clianging  the  D.  to  S.;  1  ffawk,c,  70, 
«.  2 ;  making  a  bill  of  exchange  for  eight  pounds  appear  to  be 
for  eighty  pounds,  by  adding  a  cypher  to  the  8 ;  iZ.  v.  Ulsworth, 
2  East,  P.  C,  986,  988 ;  altering  a  banker's  one  pound  note,  by 
aubstituting  the  word  ten,  for  the  word  one;  R.y.  Post,  1L(S;R. 
101 ;  even  altering  the  notes  of  a  country  banker,  as  to  the  place 
at  -which  they  were  made  payable  in  London,  has  been  holden  to 
be  forgery.  R.  v.  Treble,  2  Taunt  328,  it  4-  /2. 164. 

But  where  the  forgery  is  of  a  mere  addition  to  the  instrument, 
and  which  has  not  the  effect  of  altering  it,  but  is  merely  colla- 
teral to  it,  as,  for  instance,  a  forged  acceptance  or  indorsement  to 
a  genuine  bill  of  exchange;  proof  of  the  forgery  of  the  addition 
will  not  support  an  indictment  charging  the  forgery  of  the  entire 
instrument ;  the  forgery  of  such  addition  must  be  specially  alleg- 
ed, and  must  be  proved  as  Isud.  See  R.  v.  Birkeit,  R,  ^  R.  251, 
Forging  the  signature  of  the  drawer  to  a  bill  of  exchange,  how*- 
eyer,  is  the  same  precisely  as  forging  the  entire  bill,  and  may  be 
laid  as  such.     Where  an  illiterate  woman  of  the  name  of  Dunn 
represented  herself  to  the  prosecutor  as  the  widow  of  a  deceased 
seaman  of  the  name  of  Wallace,  and  obtained  from  him  a  loan  of 
money  upon  her  promissory  note ;  the  note  was  written  by  the 
prosecutor,  and  upon  his  asking  her  what  name  he  should  put  to 
it,  she  answered,  "  Mary  Wallace;  he  thereupon  subscribed  the 
name  "  Mary  Wallace"  to  the  note;  and  she  affixed  her  mark  in 
the  usuail  place,  between  the  christian  and  surname :   the  judges 
held  this  to  be  a  forgery  of  the  note.  R.  v.  Dunn,  1  Leach,  57. 
And  whether  the  name  forged  be  that  of  a  merely  fictitious  per- 
son, who  never  existed,  or  a  person  actually  existing,  is  wholly 
immaterial;  it  is  as  much  a  forgery  in  the'  one  case  as  in  the 
other;  R.y.  Lewis, Post.  116.  R.  v.  Wilks,  2 East,  P.  C. 958.  H 
'v.BoUand,  Ibid.  R,  v.  Lockett,  1  Leach,  94.   R.  v.  Parkes  ^  aL, 
2  Leach,  775,   2  East,  P,  C.  963.   R,  v.  Froud,  IB.  ^  B.  300, 
IL^R,  389.  R.  v.  Sheppard,  1  Leach,  226.   R.  v.  Whilejf,  2  Id. 
988,  R.l^R.  90.    R.  v.  Francis,  R,  8^  R.  209,    and   see  R.  v. 
Webb,  3B.4-B.228,  72.^^.405.  R.y.  Watts, R. ^ R, 4S6, ^o^ 
vided  the  fictitious  name  be  assumed  for  the  purpose  of  firaad,  in 
the  particular  instance  in  question.  R.  v.  Bontien,  R.8fR.  260. 
•    Even  where  a  man,  upon  obtaining  discount  of  a  bill,  indorsed 
it  in  a  fictitious  name,  when  he  might  have  obtained  the  money 
as  readily  by  indorsing  it  in  his  own  name,  it  was  holden  a  for- 
gery.   R.Y.  Tafi,  I  Leach,  172;   and  see  R.v.  Taylor,  I  Leach, 
214.    R.  V.  Marshall,  R.  ^  R.  75.   R.  v.  Wiley,  R,  ^  R.  90.  R.  v. 
Francis,  R.8fR,  209.     But  if  a  man  who  has  been  long  known 
by  a  fictitious  name,  draw  a  bill  in  that  name,  it  will  not  be  a  for- 
gery.   See  R.  V.  Aickles,  2  East,  P.  C.  968.    R.  v.  Bontien,  R.  4- 
R.  260.     Or  if  a  man  pass  himself  off  as  the  indorser  of  a  bill, 
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when  in  fret  lie  is  not  to^  but  the  indonement  Is  genuine  $  thi^ 
cannot  be  deemed  Ibigery,  even  although  it  be  done  for  purpos- 
es of  frmud,  and  in  coucert  with  the  real  indoraer.  R.  v.  Hevey,  1 
XmcA,  229.    Where  a  man  drew  a  bill  on  Williams  &  Co. 
bankeiSy  3  Birchin  Lane,  London,  and  at  the  time  he  paid  away 
the  bill  he  was  asked  if  the  drawers  were  Williams,  Burgess,  & 
Cob,  the  London  bankers,  and  he  answered  in  the  affirmative; 
the  bill  was  presented,  not  at  WUliams,  Burgess,.  &  Co/s,  who 
lived  at  No.  80,  in  the  same  street,  but  at  a  counting-house,  No. 
3^  where  the  words  "  WUGaau  Sf  Co."  were  on  a  brass  plate  on 
die  door,  and  it  was  there  accepted  in  the  name  of  "  Williams  Sf 
Gs."    ^roof  was  given  at  the  trial  that  the  acceptance  was  not 
that  of  Williams,  Bu]^;ess,  &  Co.,  and  that  there  were  no  other 
Ltmdon  bankers  of  that  name.    The  prisoner  was  convicted ;  but, 
upon  the  pcont  being  afterwards  argued  before  the  judges,  ten 
of  them  held  that  it  was  not  a  foi^gery.  JZ.  v.  Watts,  SJB,S^B. 
197.  iL  4*  it  436.   But  if  a  bill  payable  to  J.  S.  or  order,  get  into 
the  hands  of  another  person  of  the  same  name,  and  be  indorse  it, 
it  wiU  be  a  forgery.  Mead  v.  Yomig,  4  T.  12. 28. 

If  several  combine  to  forge  an  instrument,  and  each  executes 
by  himself  a  distinct  part  of  the  foiigery,  and  they  are  not  toge- 
ther when  the  instrument  is  completed,  Uiey  are  nevertheless  aU 
guilty  as  principals.  22.  v.  Bingley  et  al.,  R,^R,  446. 

That  ^e  signature  or  other  part  of  the  instrument  alleged  tp 
be  forged  is  not  of  the  hand-writing  of  tiie  party,  may  be  proved 
by  any  person  acquainted  with  his  hand-writing,  either  by  hav- 
ing seen  him  write,  or  by  being  in  the  habit  of  corresponding  with 
him.  Jnte,  p.  130.  We  have  seen  {ante,  p.  135),  that  the  party 
himself  whose  name  is  forged  may,  by  the  recent  statute,  9  G.  4, 
e,  32,  s.  2,  be  a  witness  to  prove  the  forgery.  But  the  forgery 
may,  notwithstanding,  be  proved  by  other  witnesses  who  are  ac- 
quainted with  his  hand- writing,  without  calling  him  as  a  witness; 
his  testimony  as  to  the  fact  of  forgery  is  not  deemed  the  best 
evidence,  and  that  of  other  persons  merely  secondary.  JL  v. 
Hughes,  2  East,  PL  C.  1002.  R.  v.  M'Gvire,  lb.  R.  ^  R,  378. 
It  seems  to  be  doubtful,  whether  the  forgery  can  be  proved  by 
the  examination  of  persons  of  skill,  as  to  the  hand- writing  being 
genuine  or  an  imitation  from  its  appearance.  GoodHtle  v.  Braham, 
4  r.  /2.497.  Cory  v.  Pitt,  Peake,  Ixsxv.  R,  v.  Cator,  4  Esp.  1 17. 
GtimeyY.  Longlands,  SB.^A,  330.  Evidence  must  also  be  given 
of  the  identity  of  the  party  whose  hand- writing  is  alleged  to  be 
foiged;  that  is,  it  must  be  proved,  expressly  or  firom  circum- 
stances, that  the  alleged  forgery  was  intended  to  represent  the 
hand-writing  of  the  person,  whose  hand- writing  it  is  proved  not 
to  be ;  or  that  it  was  attempted  to  be  uttered  as  the  hand-writing 
of  a  person  who  never  existed.  See  ante,  p,  283,  and  see  R,  v. 
&Mmsonby,  2  East,  P,  C,  996, 997.  R.  v.  Downs,  2  East,  P.  C,  997. 
Where  the  defendant  uttered  a  forged  note,  and  said  that  it  was 
drawn  by  W.  H.,  of  the  Bull's  Head,  it  was  holden  to  be  sufficient 
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to  prove  that  it  was  not  of  the  hand-wridng  of  that  W.  H.,  although 
it  appeared  that  there  was  another  W.  H.  living  in  the  neigh* 
bourhood.  R.  v.  Hampton^  R,8fM.  255. 

It  seems  to  have  been  doubted  whether  the  forgery  of  an  in- 
strument in  this  country,  payable  abroad,  or  the  uttering  of  an 
Instrument  in  this  country  forged  and  payable  abroad,  was  an  of- 
fence within  some  of  the  repealed  statutes.  See  R.  v  Dick,  1 
Zeachf  68.  R.  v.  M*Kay,  R,  S^R.Il.  But  these  doubts  are  re- 
moved by  the  stat  1  W,  4,  c.  66,  s.  30,  which  makes  it  an  offence, 
punishable  in  the  same  manner  as  if  the  instrument  were  made, 
or  purported  to  be  made,  or  the  money  were  payable,  or  pur- 
ported to  be  payable,  in  this  country,  to  forge  or  alter,  or  know- 
ingly offer,  utter,  dispose  of,  or  put  off  in  this  country  any  instru- 
ment or  writing,  the  forgery,  &c.  of  which  is  punishable  by  that 
act,  in  whatsoever  place  it  may  be  made,  or  purport  to  be  made, 
or  to  forge,  &c.,  or  knowingly  offer,  &c.,  in  this  country,  any  bill 
of  exchange  or  promissory  note  for  the  payment  of  money,  or 
any  indorsement,  or  assignment  of  any  bill  of  exchange  or  pro- 
missory note  for  the  payment  of  money,  or  any  acceptance  of 
any  bill  of  exchange,  or  any  undertaking,  warrant,  or  order  for 
the  payment  of  money,  or  any  deed,  bond,  or  writing  obligatory, 
far  the  payment  of  money,  (whether  such  deed,  bond,  or  writing 
Obligatory  shall  be  made  only  for  the  payment  of  money,  or  for 
the  payment  of  money  together  with  some  other  purpose),  in 
whatever  place  out  of  England  the  money  payable  or  secured 
thereby  may  be,  or  may  purport  to  be  payable. 

Which  said  forged  — —  is  as  foUows,  Sj^c.'] — The  instrument 
given  in  evidence  must  correspond  exactly  with  that  set  out  in 
the  indictment;  the  slightest  variance  will  be  fatal.  Aniefp,  95, 
A  mere  literal  variance,  however,  (that  is,  where  the  omission  or 
addition  of  a  letter  does  not  alter  or  change  a  word  so  as  to  make 
it  another  word,  2iSia/^.  661.  Coui|p.  229),  will  not  be  material ; 
as,  for  instance,  "  receivd"  for  "  reiceved,"  R,  v.  Hart,  1  Leach, 
145,  2  East,  P.  C,  911,  "undertood"  for  "understood,"  R,\. 
Beach,  Cowp.  229,  "  Messes."  for  "  Messrs.,"  R.  v.  Oilfield,  2 
Russ.  360,  or  the  like.  Ante,p*  95. 

The  instrument  must  also  appear,  upon  the  fiice  of  it,  to  have 
been  made  to  resemble  a  true  instrument  of  the  denomination 
mentioned  in  the  indictment,  and  in  the  statute  upon  which  it  is 
framed,  so  as  to  be  capable  of  deceiving  persons  using  ordinary 
observation,  see  72.  v.  CoUicott,  2  Leach,  1048.  4  Taunt.  300,  R,  if 
R,  212,  229.  R.  V.Jones,  Leach,  204,  although  not  perhaps  those 
scientifically  acquainted  with  such  instruments.  See  H.  v.  Hoost, 
2  East,  P.  C.  950.  Even  where,  upon  an  indictment  for  forging 
a  bank  note,  there  appeared  to  be  no  water  mark  in  the  forged 
note,  and  the  word  "  pounds  "  was  omitted  in  the  body  of  it;^|the 
defendant  being  convicted,  the  judges  held  the  conviction  to  be 
right.  R.  r.  Elliot,  1  Leach^  175.    So,  where  the  defendant  was 
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indicted  for  forging  the  will  oi  Peter  Perry,  and  the  will  produced 
in  evidence  commenced  "  I  Peter  Perry,"  but  was  subscribed 
"  John  Vetvf,  his  mark ;"  but  it  was  also  stated  in  evidence,  tha^ 
upon  this  repugnancy  being  remarked  to  the  prisoner,  he  said  that 
he  had  by  mistake  written  "  John"  instead  of  "  Peter"  and  that 
the  mark  was  that  of  Peter  Perry :  the  defendant  was  convicted 
and  executed.    R.  v.  Fitzgerald  8f  aL,  1  Leach^  20.     But  if,  on 
the  other  hand,  the  instrument  do  not  appear  to  be  such  as  pro* 
bably  might  be  imposed  upon  persons  to  whom  it  was  likely  to 
be  uttered,  as  a  true  instrument  of  the  denomination  mentioned 
in  the  indictment,  the  defendant  must  be  acquitted.     Where  the* 
defendant  was  indicted  for  forging  a  will  of  lands,  and  the  will 
produced  was  attested  by  two  witnesses  only:  the  judges  held 
that  the  defendant  could  not  be  convicted,  although  it  did  not 
appear,  nther  in  evidence  or  upon  the  face  of  the  will,  whether 
the  lands  were  freehold  or  not;  for  they  must  be  presumed  to 
be  freehold,  unless  the  contrary  appear.  R,  v.  Wally  2  East,P,  C. 
953.     So,  a  bill  of  exchange  for  three  guineas,  not  attested  as 
required  by  stat.  17  G.  3,  c.  30,  «.  1,  was  holden  by  the  judges 
not  to  be  the  subject  of  an  indictment  for  forgery,  as  a  bill  of 
exchange ;  because,  if  it  were  a  genuine  instrument,  it  would  be 
absolutely  void  for  want  of  the  attestation.  R,  v.  Moffat^  1  Leach, 
431.   So,  a  country  bank  note,  which,  for  want  of  a  signature,  is 

incomplete,  or  a  navy  bill,  payable  to or  order,  R.  v.  Rtch- 

ards,  R.  Sf  R.  193.  R.  v.  Randall,  Id.  195.  R,  v.  Pateman,  R.  4* 
R,  455,  is  not  the  subject  of  an  indictment  for  forgery,  and  see  R. 
V.  Burke,  R,  4*  R'  496.  But  a  man  may  be  convicted  of  forging 
a  willy  although  it  appear  in  evidence  that  the  pretended  testator 
is  alive;  R.\»  Sterling,  1  Leach,  99»  R, v.  Coogan,  Id.  i99 ;  for 
the  instrument,  if  genuine,  would  be  a  will  notwithstanding  the 
testator  were  still  alive ;  his  death  would  merely  give  effect  to  the 
instrument.  So,  a  man  may  be  indicted  for  forging  and  uttering 
a  bill  of  exchange,  although  the  name  of  the' payee  was  not  in* 
dorsed  on  it,  R.  v.  Wiehs,  R,  Sf  R.  149,  or  even  although  the  bill 
were  not  stamped.  R.  v.  Hawkswood,  2  T.  R.  606,  1  Leach,  257. 
ante,p.l?A^  R.  y,  RecuHst,  2  Leach,  703*  So,  a  man  may  be 
indicted  for  forging  an  instrument,  which,  if  genuine,  could  not 
be  made  available,  by  reason  of  some  circumstance  not  appear-^ 
ing  upon  tbe  face  of  the  instrument,  but  to  be  made  out  by  ex- 
trinsic evidence.  See  R,  v.  M'Intosk,  2  Leach,  883.  3  East,  P,  C, 
842.  Thus,  a  man  may  be  indicted  for  forging  a  deed,  though 
not  made  in  pursuance  of  the  provisions  of  particular  statutes,  re- 
quiring it  to  be  in  a  particular  form.  72.  v.  Lyon,  R.SfR*  255.  R» 
v.  Fraud,  Id,  389. 

With  intent  to  defraud  J,  N,'] — It  is  not  necessary  to  prove 
that  J.  N.  was  actually  defrauded  by  the  forgery ;  R.  v.  Crooke, 
2  Str.  901.  R.  v.  Goate,  1  Ld,  Raym,  737 ;  if,  from  circumstances, 
the  jury  can  presume  that  it  was  the  defendant's  intention  to  de- 
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f;Eaud  J.  N. — ^if,  in  fact,  J.  N.  might  have  been  defrauded  if  the 
forgery  had  succeeded — it  is  sufficient  to  satisfy  this  allegation  in 
the  indictment;  for,  where  the  intent  to  defraud  exists  in  the 
mind  of  the  defendant,  it  is  sufficient,  though,  from  circumstan- 
ces of  wjbich  he  is  not  apprized,  he  could  not  in  fact  defraud 
the  prosecutor;  R.  v.  Holden,  R.Sf  R.\54;  even  though  the  party 
to  whom  the  forged  instrument  is  uttered  believes  that  the  de- 
fendant did  not  intend  to  defraud  him.  R,  v.  Sheppard,  R.  4*  -R- 
169.  see  R.  v.  Harvey,  2  B.  Sf  C,  261.  Where  a  forged  bill  of 
exchange,  payable  to  the-  order  of  the  defendant,  was  given  as  a 
'pledge  only,  bu^  to  obtain  credit,  it  was  holden  to  be  a  fraudulent 
.  intent  .withiQ  the  meaning  of  the  statute.  R,  v.  Birkett,  R,S^R, 
86.  A  jury  ought  to  infer  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument  if  it  were  genuine,  although, 
from  the  manpei^of  executing  the  forgery,  or  from  that  person's 
ordinary  caution,  it  would  not  be  likely  to  impose  on  him.;  and 
although  the  object  was  general,  to  defraud  whoever  might  take 
the  instrument,  and  the  intention  of  defrauding,  in  particular,  the 
person  who  would  have  to  pay  the  instrument,  if  genuine,  did  not 
enter  into  the  prisoner's  contemplation.  R.  v.  Mazagora,  R.  8fR, 
291. 

2nd  Count. 

Offer,  utter,  dispose  of,  and  put  off,  ^c.'} — To  offer  and  utter, 
mean  nothing  more  than  that  the  party  tendered,  or  attempted 
to  pass,  or  make  use  of  the  forged  instrument,  with  the  intent 
charged  in  the  indictment ;  these  words  do  not  import  that  the 
person  to  whom  the  forged  instrument  was  tendered  actually  ac- 
cepted it  with  intention  to  retain  it,  or  was  defrauded  by  it.  Ac- 
cordingly, we  find  that  the  legislature,  wherever  they  intended 
that  the  offence  should  not  be  complete,  without  an  acceptance 
on  the  one  part  and  a  relinquishment  on  the  other,  have  de- 
scribed the  offence  in  words  of  a  different  and  appropriate  mean- 
ing, such  as  "  pay  and  put  off,"  {see  1  East,  P.  C.  179),  or  the 
like.  But  in  stat.  1  W.  i,  c.  66,  (which  is  the  act  of  most  gene- 
ral importance  upon  the  subject  of  forgery,  extending  to  deeds, 
wills,  bonds,  bills  of  exchange,  and  promissory  notes,  warrants, 
dr  orders  for  the  payment  of  money  or  delivery  of  goods,  ac- 
quittances and  receipts  for  money  or  goods,  and  accountable  re- 
ceipts for  notes,  bills,  or  other  securities  for  money),  the  offence 
of  uttering,  &c.,  is  described  by  the  words  "  offer,  utter,  dis-* 
pose  of,  or  put  off,"  which  include  attempts  to  make  use  of  a 
forged  instrument,  as  well  as  cases  where  the  defendant  has  ac- 
tually succeeded  in  making  use  of  it.  Where,  upon  an  indict- 
ment upon  the  repealed  statute  13  G.  3,  c.  79,  which  contained 
the  words  **  utter  or  publish,"  it  appeared  that  the  defendant 
shewed  a  forged  instrument  to  a  person,  with  intent  to  raise  a 
false  idea  of  his  substance,  and  afterwards  left  the  instrument 
under  cover,  in  the  custody  of  that  person,  it  was  holden  not  to 
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be  an  uttering  or  publishing  within  these  words.  R,  v.  Shukmr^, 
R.8fR,  200. 

Questions  have  arisen  upon  the  subject  of  uttering,  upon  the 
quality  of  the  oflTence  of  different  parties,  viz.  whether  they  were 
indictable  as  prindpals  or  accessaries.     It  has  been  decided,  that 
the  giving  of  a  forged  note  to  an  innocent  agent,  or  to  an  accon&- 
plice,  that  he  may  utter  it,  is  a  disposing  of  and  putting  away  the 
note.  IL  V.  Palmer,  1  JV:  /e.  96.  R,8fR,  72.  12.  v.  Giles,  72.  4*  AT. 
166.     But  where  several,  by  concert,  are  privy  to  the  uttering- 
of  a  forged  note,  which  is  uttered  by  one  only,  in  the  absence  of 
the  others,  (see  ante,  p»  4),  he  only  who  utters  it  is  a  principal, 
but  the  others  are  accessaries  before  the  fact  JLy,  Scares,  R,^R. 
25.  R.  V.  Badcock,  Id,  249.    R.  v.  Stewart,  Id,  363.  R,  v.  Davif, 
/(i.  113.  see  R.  v.  Morris,  Id,  270. 

To  maintun  this  count,  it  will  be  sufficient  to  prove  that  the 
defendant  sold  or  disposed  of  the  forged  instrument.  The  words  of 
the  statute  1  W,  4,  c.  60,  are  "offer,  utter,  dispose  of,  or  put  off," 
and  the  words  of  the  section  applicable  to  the  buyer  are  **  pur- 
chase or  receive,"  {s,  12).  Where  the  words  of  tiie  statute  are 
only  **  utter  and  publish  as  true,"  the  instrument  must  have  been 
uttered  as  true,  and  not  sold  or  disposed  of  as  a  forged  instru- 
ment 

A  eerttnn  other  false,  ^c."] — This  must  be  proved  as  in  the 
first  count     See  ante,  p,  285. 

With  intent  to  defraud  J,  N,"] — This  is  also  proved  as  in  the 
first  count  See  ante,  p.  287. 

Well  knotving  the  same  to  be  forged] — This  is  not  capable  of  di- 
rect proof.  It  is,  nearly  in  all  cases,  therefore,  proved  by  evi- 
dence of  facts  from  which  the  jnry  may  presume  it  Upon  an 
indictment  for  disposing  of  and  putting  away  a  forged  bank  note, 
knowing  it  to  be  forged,  proof  that  the  defendant  has  passed 
other  forged  notes,  if  proved  by  legitimate  evidence,  R,  v.  Mil- 
lard, R,8^  R,  245,  raises  a  probable  presumption  that  he  knew  the 
note,  for  the  passing  of  which  he  is  now  indicted,  to  be  forged ; 
R,  v.  WyUe,  1  N,  R,  92.  R,  v.  Tattersal,  Id.  94,  n.  ante,  p.  71. 
and  see  K  v.  Ball,  1  Camp,  324,  R,^R,l  32.  R,  v.  Hough^  R.  ^ 
12. 120;  and  if,  in  addition  to  tiiis,  it  be  proved  that  the  defend- 
ant, when  he  passed  these  notes,  gave  a  fiUse  name  or  address,  it 
amounts  to  a  violent  presumption  of  his  guilty  knowledge.  See 
ante,  p.  113, 114.  But  it  has  been  decided,  that,  if  a  subsequent 
Uttering  be  made  the  subject  of  a  distinct  indictment,  it  cannot  be 
given  in  evidence  to  shew  a  guilty  knowledge  in  a  former  utter- 
ing. 12.  y.  Smith,  2C.8fP,  633. 
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Indictment  for  forging  and  uttering  a  Bank  Note. 

Ccntmencentent  as  ante,  p,  280] — feloniously  did  forge  (**  forge 
or  miter")  a  certain  note  of  the  governor  and  company  of  the  bank 
of  England,  commonly  called  a  bank  note,  ("  any  note  or  bill  of 
expunge  of  the  governor  and  company  of  the  bank  of  England, 
commonly  called  a  bank  note,  a  bank  bill  of  exchange,  or  a  bank 
poet  bill,  or  any  indorsement  on,  or  assignment  (f,  any  bank  note,  bank 
HU  of  exchange,  or  bank  post  MU"),  which  said  forged  note  is  as 
follows,  that  is  to  say :  ^here  set  out  the  bank  note  in  words  and 
figures,  correctly'],  with  intent  to  defraud  the  governor  and 
company  of  the  bank  of  England :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity.  {2nd  Count.)  And  the  jurors 
aforesaid)  Upon  iheir  bath  aforesaid,  do  further  present,  that  the 
said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did 
offer,  utter,  dispose  of,  and  put  off  a  certain  other  forged  note  of 
the  goremor  and  company  of  the  bank  of  England,  commonly 
called  a  bank  note,  which  said  last-mentioned  forged  note  is  as 
follows,  that  is  to  say :  [here  set  out  the  bank  note],  with  in- 
tent to  defraud  the  said  governor  and  company  of  the  bank  of 
England,  (he  the  said  J.  S.,  at  the  time  he  so  offered,  uttered, 
disposed  of,  and  put  off  the  said  last -mentioned  forged  note,  as 
aforesaid,  then  and  there  well  knowing  the  same  to  be  forged) ; 
agsunst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  aiid  digni- 
ty. (3r^  Count.)  And  the  jurors  aforesaid,-  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously  did  forge  a  certain  promissory  note, 
("  €my  bill  of  exchange  or  promissory  note  for  the  payment  of 
money,  or  any  indorsement  on,  or  assignment  of,  any  bill  of  ex- 
change, or  promissory  note,  for  the  payment  of  money,  or  any  ac- 
ceptance  of  any  bill  of  exchange,")  for  the  payment  of  money, 
whicfii  said  forged  promissory  note  is  as  follows,  that  is  to  say : 
\here  set  out  the  bank  note],  with  intent  to  defraud  the  said  gover- 
nor and  company  of  the  bank  of  England ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  (4/A  Count,)  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  feionions- 
ly  did  offer,  utter,  dispose  of,  and  put  off  a  certain  other  forged 
promissory  note  for  the  payment  of  money ;-  which  said  last- men- 
tioned forged  promissory  note  is  as  follows,  that  is  to  say :  [here 
set  out  the  bank  note],  with  intent  to  defraud  the  said  governor  and 
company  of  the  bank  of  England,  (he  the  said  J*.  S^.,  at  the  time 
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he  80  offered,  uttered,  disposed  of,  and  put  off  the  said  last-meiii^ 
tioned  forged  promissory  note,  as  aforesaid,  then  and  there  well 
knowing  the  same  to  be  focged) ;  against  the  Uam  of  the  statute  ix& 
such  case  made  and  provided,  and  against  the  peace  of  our  lor«i 
the  King,  his  crown  and  dignity.    Add  aaoiher  tet  of  eaim£^ 
chargittg  the  forging  f  Sfc.  to  have  been  eommtted  with  hiietU  to  de* 
frtmd  the  penon  to  whom  the  note  woe  uttered  or  patted.    In  th^ 
amnitftr  offering  and  ditpoting  of  the  note,  it  it  not  nteettary  to 
aUege  to  whom  it  wat  to  offered,  Sgc,    R,  ▼•  Helden,  2  TamU.  334. 
/i.|jt.  154. 

FeUmy,  death.  1  W,  4,  c.  66,  t.  3.  Thit  tentenee  may  be  re- 
cord^, 4  G.  4,  c.  48. 

Evidence. 

Proye  the  forgery,  as  directed  ante,  p,  283,  &c.  Under  the 
counts  for  uttering,  you  may  give  in  evidence  that  the  defendant 
offered  or  tendered  the  note  in  payment,  or  that  he  actually 
passed  it,  or  otherwise  disposed  of  it,  to  another  person*  Where 
it  appeared  that  the  defendant  sold  a  forged  note  to  an  agent  em- 
ployed by  the  bank  to  procure  it  from  him,  the  judges  held  this 
to  be  within  the  act,  although  it  was  objected  diat  the  prisoner 
had  been  solicited  to  commit  the  act  proved  against  him,  by  the 
bank  themselves,  by  means  of  their  agents.  R,  v.  Holden,  2  TtuaU. 
334,  R,^  R,15i,  So,  where  A.  gave  B.  a  forged  note  to  pass 
for  him,  and  upon  B.'s  tendering  it  in  payment  of  some  goods,  it 
was  stopped :  the  majority  of  the  judges  held  that  A.,  by  giving 
the  note  to  B.,  was  guilty  of  disposing  of  and  putting  away  the 
note,  within  the  meaning  of  the  act  R,  v.  Palmer  et  al.,  1  if^  U, 
96,  R.^R.  72.  R,  v.  Gilet,  R,  8^  M.  166,  ante,  p,  288.  As  to 
evidence  that  the  prisoner  knew  tbe  note  to  be  forged  at  the 
time  he  disposed  of  it,  and  as  to  the  other  evidence  necessary  to 
support  these  counts,  tee  ante,  p,  282 — 288. 


Indictment  for  having  a  forged  Bank  Note  in  hit  PottettUm. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  pfuish  of  B.,  in  the 
county  of  M.,  labourer,  on  Uie  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  feloniously,  and 
without  lawful  excuse,  had  in  his  custody  and  possession,  (*'  pwr- 
chateorreceivefromanyperton,  or  have  in  hiteuttodyorpotieteian,") 
divers  forged  bank  notes  ("  any  forged  bank  note,  bank  biU  of  ex« 
change,  or  bank  pott  billt  or  blank  bank  note,  btank  bank  biU  ^ . 
e^dutnge,  or  blank  bank  pott  bill "),  to  wit,  one  foiged  banknote, 
wl^ch  said  forged  bank  note  is  as  follows,  that  is  to  say:  [her^ 
tet  out  the  bank  note  in  wordt  and  figaret  corrac%];  and  one 
other  forged  bank  note,  which  said  last-mentioned  forged  bank 
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is  as  fellows,  that  is  to  say:  [hert  sei  out  the  other  bank 
r],  he  the  said  J.  S;  then  and  there  well  knowing  the  said 
sef«ral  bank  notes,  and  each  and  every  of  them,  respectively,  to 
be  Ibiged ;  against  the  fbrm  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Fekmyt  fourteen yeart^tremtportation.  I  W,  4,  c,  6%  e,  12.  See 
emte,  p.  157. 

Eoideuee. 

Vtowe  ttut  the  defendant  had  in  his  possession  the  bank  notes 
set  out  in  the  indictment,  or  one  of  them;  and  prove  the  notes  to 
be  fo^eries,  as  directed  ante,  p,  295,  &c.  The  act  says  "  in  his 
possession  or  custody,"  which,  by  a  subsequent  sect.  (28),  is  in- 
terpreted to  mean  in  his  personal  custody  or  possession,  or  know- 
ingly and  wilfully  in  any  dwelling-house,  or  other  building,  lodg- 
ing, apartment,  field,  or  other  place,  open  or  inclosed,  whether 
belonging  to  or  occupied  by  him  or  not,  and  whether  it  be  had  fer 
his  own  use,  or  for  the  use  or  benefit  of  another.  See  R,  v.  Row^ 
ley,  R,Sf^R.  110.  These  several  species  of  custody  or  possession 
are  by  the  statute  to  be  deemed  and  taken  to  be  his  custody 
and  possession  within  the  meaning  of  the  act,  and  therefore  it  is 
unnecessary  to  describe  the  custody  and  possession  otherwise 
than  as  in  the  above  precedent.  As  to  the  defendant's  know- 
ledge that  the  notes  feund  upon  him  were  bad,  it  can  be  proved 
by  drcninstantial  evidence  only.  See  ante,p,  288.  After  proof  that 
the  defendant  had  in  his  possession  forged  notep,  the  proof  of 
lawfiil  excuse  lies  upon  the  defendant   1  W,  4,  c.  66,  s.  12. 

Care  must  be  taken  that  the  note  or  notes  produced  in  evi- 
dence correspond  with  the  statement  of  them  in  the  indictment, 
in  the  same  manner  as  in  forgery.   See  ante,  p.  281. 

In  bank  prosecutions,  where  two  indictments  are  preferred 
and  found,  one  for  the  capital  offence,  and  the  other  for  die  trans- 
portable offence,  at  one  and  the  same  time,  fer  one  and  the  same 
fact,  the  bank  may  proceed  for  the  minor  offence,  and  the  de- 
fendant will  not  be  entitled  to  be  acquitted  for  the  minor  offence, 
by  reason  that,  on  the  trial  for  that  offence,  fiicts  i^ppear  sufficient 
to  support  the  capital  charge.  KSrR,  378. 


Indictment  for  forging  a  WilL 

Commencewteat  at  ante,  p*  280] — a  certain  will  and  testament, 
("  at^wiUi  teetmaenitCQ^cUf  or  testamentary  wriHng"),  which 
mdferged  will  and  testament  is  a  follows,  that  is  to  say:  [here 
recite  the  wiU  verbatim,  tnelnding  the  atteitation;  see  ante,  p. 
281],  with  intent  to  defiraud  one  J.  N.;  against  Uie  form  of  the 
statn$e  in  such  casa  made  .and  provided,  and  against  the  peace  of 

o2 
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our  lord  the  King,  his  crown  and  dignity,  {^nd  Omnt.)  That  he 
"  did  offer,  utter,  dispose  of,  and  put  off,"  at  in  H^  precedent,  anie, 
p.  280.  If  it  be  a  will  of  lands  on/y,  it  ihould  he  charged  to  have 
been  forged  and  uttered^  8fc,,  with  int^  to  defraud  the  person  who 
is  heir  at  law ;  if  of  personal  property  only,  the  person  who  is  next 
of  kin  to  the  deceased :  if  of  real  and  personal  property, Hhe  person, 
who  is  heir  at  law  m  one  set  of  counts,  and  the  next  of  Artn  tn  an- 
other.  And  in  all  these  cases,  it  vuiy  be  prudent  to  add  another 
set  of  counts,  charging  the  will  to  have  been  forged  and  uttered^ 
"  with  intent  to  defraud  such  person  and  persons  as  would  by 
law  be  entitled  to  the  said  several  [lands,  tenements,  and  heredi" 
laments,  goods,  chattels,,  and  effects'],  in  the  said  pretended  will 
mentioned  as  aforesaid."  In  the  other  set  of  counts,  it  is  not  ne- 
eessary  to  state  that  the  person  intended  to  be  defrauded  is  heir  iU 
law  or  next  of  kin ;  for  it  is  not  necessary  that  it  should  appear 
upon  the  face  of  the  indictment,  how  he  utas  to  be  defrauded;  it  is 
sufficient  if  that  appear  by  the  evidence.  See  R.  v.  Elsworth,  2  East, 
P.  C.  989.  You  may,  however,  if  you  wish  it,  add  other  sets  of 
counts,  cliarging  the  offence  to  have  been  committed  with  intent  to 
drfraud  the  "  heir  at  law"  and  the  **  next  of  kin,"  generally. 

Felony,  death,  1  W,  4,  c.  66,  s,  3.  This  sentence  may  be  re- 
corded. 4  G.  4,  c.  48.  Where,  by  any  statute  now  in  force  any  per' 
son  is  liable  to  the  punishment  of  death  for fitrging,  ^c,  any  ittstru- 
ment  or  writing,  however  designated  in  the  act,  he  may  be  indict- 
ed and  punished  under  this  act,  if  the  instrument,  however  design 
noted,  is  in  law  a  will,  testament,  codicil,  or  testamentary  writing. 
IW.A,  C.66,  *.4. 

« 

Evidence, 

Forgery  may  be  committed  by  the  false  making  of  the  will  of 
a  living  person.  R.  v.  Murphy,  2  East,  P.  C.  949.  R.  v.  Stirling, 
1  Leach,  99.  R.  v.  Coogan,  Id.  449.  So,  though  it  be  signed  with 
the  wrong  Christian  name  of  the  person  whose  will  it  purports  to 
be.  R.  V.  Fitzgerald,  1  Leach,  20.  See  R.  v.  Wall,  ante,  p,  286. 
The  probate  unrepealed  is  not  conclusive  evidence  to  bar  an  in- 
dictment for  forging  a  will.  R.  v.  Buttery,  R,  8fR.  342. 

Prove  the  forging  and  uttering,  as  directed  ante,  p.  282,  &c. 
Prove  also  that  J.  N.  is  heir  at  law  or  next  of  kin  to  the  deceased : 
but  if  you  fail  in  this,  you  may  nevertheless  succeed  upon  some 
of  the  general  counts. 


Indictment  for  forging  a  Bill  of  Exchange. 

Commencement  as  ante,  p.  280.]— a  certain  bill  <^  exchange ; 
("  any  HU  qf  exchange,  or  any  promissory  note  for  the  payment  of 
money'\  which  said  forged  bill  of  exchange  is  as  follows,  that  is 
to  say:  50^  Bristol,  25th  March,  1830.  Three  months  afterdate 
pay  to,  [Sfc.  8fc.,  setting  out  the  bill  of  exchange,  in  words  and  fi- 
gures correctly},  with  intent  to  defraud  one  J.  N.;  against  the 
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•form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity.    See  ante, 
p.  280.    (2nd  Count,)  That  the  defendant  **  did  offer,  utter,  dis- 
pose of,  and  put  off"  a  certain  other,  ^c.  4'c.»  as  in  the  prece-' 
dent,  ante,  p.  280.     If  the  acceptance  be  also  forged,  add  counts 
for  it  in  this  form:  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  sud  J.  S.,  afterwards,  to 
wit,  on  the  year  and  day  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  having  in  his  custody  and  possession  a  cer- 
tiun  other  bill  of  exchange,  which  sud  last-mentioned  bill  of  ex- 
change is  as  follows,  that  is  to  say :  [here  set  out  the  6t//],  he  the 
sud  J.  S.,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did 
forge  on  the  said  last^mentioned  bill  of  exchange,  an  acceptance 
("  any  indorsement  on,  or  assignment  of,  any  bill  of  e^rchange  or 
prov^dssory  note  for  the  payment  of  money,  or  any  acceptance  of  a 
bill  of  exchange,")  of  the  said  last-mentioned  bill  of  exchange; 
which  said  forged  acceptance  is  as  follows,  that  is  to  say :  Accept- 
ed, payable  at  the  bank  of  Messrs.  Coutts  &  Co.,  John  Giles, 
[or  as  the  acceptance  may  be"],  with  intent  to  defraud  the  said 
J.  N. ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  agunst  the  peace  of  our  lord  the  King,  his  crown  and 
dignity,     (ith  Count,)  Same  as  the  last,  to  the  end  of  the  copy 
of  the  bill  of  exchange;  and  then  eu  follows:  and  on  which  said 
last-mentioned  bill  of  exchange  was  then  and  there  written  a  cer- 
tain forged  acceptance  of  the  said  last-mentioned  bill  of  exchange, 
which  said  forged  acceptance  of  the  said  last-mentioned  bill  of  ex- 
change is  as  follows,  that  is  to  say :  [here  set  out  the  acceptance, 
as  in  the  last  count'\,  he  the  said  J.  S.  well  knowing  the  premises 
last  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously 
did  offer,  utter,  dispose  of,  and  put  off,  the  said  forged  acceptance 
of  the  said  last-mentioned  bill  of  exchange,  with  intent  to  de- 
fraud the  said  J.  N.,  (he  the  said  J.  S.,  at  the  time  he  so  offered, 
uttered,  disposed  of,  and  put  off  the  said  forged  acceptance 
of  the  said  last-mentioned  bill   of  exchange,  then  and  there 
well  knowing  the  said  acceptance  to  be  forged) ;  against  the 
form  of  the  statute  in  such   case  made  and  provided,   and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity.    If  an  indorsement  be  also  forged,  add  counts  for  it  in  this 
form :  and  the  jurors  aforesaid,  upon  their  oath  aforessdd,  do  fur- 
ther present,  that  the  said  J.  S.,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, having  in  his  custody  and  possession  a  certain  other  bill  of 
exchange,  which  said  last-mentioned  bill  of  exchange  is  as  fol- 
lows, that  is  to  say :  [here  set  out  the  bill],  he  the  said  J.  S.  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  feloniously  did  forge  on  the 
back  of  the  said  last-mentioned  bill  of  exchange,  a  certain  in- 
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doraemcnt  of  tbe  said  bill  of  cxdumge;  vrfiidi  miA  loiged  ii 
donement  is  as  follows,  that  is  to  ny:  James  Sykes  9l  Cow* 
with  intent  to  defraud  the  said  J.  N.;  against  the  form  of  ttae 
statute  in  such  case  made  and  pnmdedy  and  agttnst  the  peace  Mtf 
our  lord  the  King,  his  crown  and  dignity.  (6<ft  CwmL)  Smmm 
as  the  lati,  to  the  end  of  the  copy  rfihe  hUi  ^exekemge;  muf 
then  as  foUoufs:  and  on  the  back  of  wbidi  said  last-mendon^ 
bill  of  exchange  was  then  and  there  written  a  certain  forged  iA*" 
doTsement  of  the  said  laat-mentioned  bill  of  ezdiange ;  wfaidi 
sud  last-mentioned  forged  indorsement  is  as  follows,  that  is  to 
say:  James  Sykes  &  Co.;  he  the  said  J.  8.  wefi  knowing  the 
premises  last  aforesaid,  afterwards,  to  wit,  on  the  day  and  yicttr 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afocesaid,  fe- 
loniously did  offer,  utter,  dispose  of,  and  put  off>  the  said  last* 
mentioned  forged  indorsement  of  the  said  last-mentioned  bill  of 
exchange,  with  intent  to  defraud  the  said  J.  N.,  (he  the  said  f*S^ 
at  the  time  he  so  offered,  uttered,  disposed  of,  and  put  off  the 
said  last-mentioned  forged  indorsement  of  the  said  last-mention^ 
ed  bill  of  exchange,  then  and  there  well  knowing  the  said  in* 
dorsement  to  be  forged) ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  Snpposimg  J,  N,  to  he  the  persom  U 
whom  the  biU  was  uttered  or  passed,  add  other  setsqfeeuntSf  charge 
mg  the  forging  and  uttering  to  haie  been  with  intent  to  defimnd 
the  drawer,  acceptor,  and  indorser  respeetwely*  From  the  abene 
precedent,  an  indictment  ma/y  readily  he  jframedfor  forging  and 
uttering  a  promissory  note,  merely  suhstitntingfir  the  words  "  bill 
of  exchange,"  thetoords  '*  promissory  note  for  the  payment  of 
money,"  and  omitting  of  course  the  coumts  as  to  the  aeeeptmue. 

Felony,  death,  1  W,  4,  c.  66,  s.  3.  This  sentence  may  be  re^ 
corded.  4  G»  4,  c.  48.  Where,  by  any  statute  any  person  is  Uahle  to 
the  punishment  of  death  fir  forging  4%.,  any  inetrument  or  writing 
designated  in  the  statute  by  any  special  nameor  description,  wAtdk* 
houmfor  designated,  is  in  law  a  bill  rf  exchange,  4v*>  be  may  be 
indicted  and  punished  under  this  aet,  1  W,  4,  c.  66,  c.  4. 

Evidence* 

Produce  the  bill  of  exchange  in  evidence*  and  prove  the  for- 
gery and  uttering,  as  directed  ante,  p,  282,  &c. 

A  bill  ten  days  after  sight,  purporting  to  have  been  drawn  upOD 
the  commissioners  of  the  navy,  by  a  Ueutenant,  for  the  amount 
of  certidn  pay  due  to  him,  has  been  holden  to  be  a  bill  of  ex** 
change  within  the  repealed  statute  2  G.  2,  c.  25.  R,  v.  Chisht^Uf 
R,SfR.  297,  So,  a  note,  promising  to  pay  A.  and  B.,  "  stew- 
ardesses" of  a  certain  benefit  society,  or  their  '^  successors,"  a 
certain  sum  of  money  on  demand,  has  been  holden  to  be  a  pro>* 
missory  note  within  the  meaning  of  that  act,  although  it  appear- 
ed that  the  society  were  not  duly  enrolled,  as  diiected  by  act  oi 
parliament:  for,  supposing  the  note  to  be  a  genmne  instrument. 
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if  the  auceesson  w<mld  not  be  entitled  to  the  money*  the  penonal 
representatives  of  A.  and  B.  would;  and  to  be  within  the  mean- 
ing of  the  act,  it  is  not  necessary  that  the  note  should  be  nego- 
tiaUew  R.  ▼.  Box,  6  Ta»mt.  395,  ILSfR,  800.  St9  R,  ▼.  M'Kemf, 
R,^M.  130.  But,  in  order!  diat  a  promissory  note  should  be 
within  the  meaning  of  the  act,  it  is  necessary  that  it  should  be 
for  the  payment  of  money  only ;  and,  therefore,  aoountry  bank 
note  for  the  payment  of  one  guinea,  "  in  cash  or  bank  of  Eng- 
land notes,"  was  holden  not  to  be  within  the  statute.  R,  v.  Wil' 
eoek,  2  RUsi.  456.  

IndicimetU for  forging  an  Undertaking,  Warrant,  or  Order  for  the 

Payment  of  Money. 

Commencement  as  ante,  p,  280] — a  certain  warrant  and  order 
for  the  payment  of  money,  ("  any  undertaking,  warrant,  or  order 
for  the  payment  of  money,")  which  said  forged  warrant  and  order 
for  the  payment  of  money  is  as  follows,  that  is  to  say :  [here  set  out 
the  order,  see  ante,  p.  281],  with  intent  to  defraud  J.  N.;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
agunst  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
%nd  Count,  as  ante,  p.  280,  for  offering,  uttering,  disposing  of, 
and  putting  off,  "  a  certain  other  warrant  and  order  for  the  pay- 
ment of  money." 

Felony,  death.  1  W.  4,  c.  66,  s.  3.  This  sentente  may  be  re- 
eorded.  4  0, 4,  c.  48.  Where,  by  any  statute  any  person  is  liable  to 
the  punishfnent  of  death  for  forging^  SfC,  any  instrument  or  writ- 
ing designated  by  the  statute  by  any  special  name  or  description, 
which,  however  designated,  is  in  law  an  undertaking,  warrant,  or 
order  for  the  payment  of  money,  he  may  be  indicted  and  punished 
under  this  act,  1  W.  4,  c,  66,  s.  4. 

Evidence, 

^rove  the  forgery  and  uttering,  &c,  as  directed  ante,  p.  282, 
ftc  It  only  remains  here  to  shew  what  warrants  and  orders  are 
within  the  meainng  of  the  act 

A  draft  upon  a  banker  is  a  warrant  and  order  for  the  payment 
of  money,  within  the  statute;  IL  y.  WiUoughby,  2  East,  P.  C.  944; 
so  is  even  a  bill  of  exchange.  R,  v.  Shepherd,  1  Leach,  226.,  So, 
an  order  to  pay  **  all  my  prize  money  due  to  me  for  my  services 
en  board  his  Majesty's  ship  Leander,"  without  specifying  any 
particular  sum,  was  holden  to  be  within  the  repealed  statute  7 
O.  2,  c.  22.  R,  V.  M'Intosh,  2  East,  P,  C,  94f.'  But  where  the 
defendant  drew  a  bill  "  Please  to  pay  the  bearer  on  demand  fif- 
teen pounds  on  account  to  your  humble  servant,  C.  H.  Ravens- 
croft,"  which  was  his  name,  and  when  the  instrument  was  ut- 
tered there  was  forged  upon  it  "  Payable  at  M.  &  Co.'s,  Wm. 
M^fnchary,"  and  it  appeared  that  Mr.  M'Inchary  kept  cash  at 
M.  ft  Co.'8,  who  were  bankers ;  it  was  holden,  that  this  was  not 
an  order  for  the  payment  of  money,  there  being  no  special  aver- 


296  Forgery, 

ment  that  it  was  intended  for  an  order,  or  that  M.  ft  Co.  were 
bankers.  R,  v.  RuoemerofU  A.  4*  iZ.  161. 

The  order  must  purport  to  be  signed  by  some  person  who 
might  command  the  payment  of  the  money,  and  to  be  directed 
to  a  person  who  was  compellable  to  obey  it.  See  R,  v.  Clinch,  2 
East,  P.  C  938.  And,  therefore,  an  order  to  a  tradesman  to  let  the 
bearer  have  certain  goods,  andwhich.it  was  optional  with  the 
tradesman  to  obey  or  not,  was  holden  not  to  be  within  the 
act.  /{.  V.  fVUHanu,  I  Leach,  114.  R.  ▼.  Mitchell,  Fost,  119. 
and  see  R,  v.  Elhr,  1  Leach,  323.  R,  v.  Baker,  R,  8c  M,  231. 
In  such  a  case,  the  defendant  should  be  indicted  on  statute 
7  4*8^*4,  C.29,  «.  53.  See  ante,  p.  337.  So,  a  forged  ma- 
gistrate's  order  for  a  reward  for  apprehending  a  vagrant,  which 
appeared  upon  the  face  of  it  to  be  defective,  as  not  being  under 
seal,  or  directed  to  the  constable,  &c.,  was  holden  not  to  be  within 
the  statute;  for,  without  these  requisites,  it  was  nothing  more 
than  the  order  of  a  mere  individual,  which  the  treasurer  was 
not  bound  to  obey.  iZ.  v.  Rushwarih,  A.  4r  /2. 3 17.  Where  a  de- 
fendant was  indicted  for  forging  the  order  of  a  justice  upon  the 
treasurer  of  a  county  under  the  stat.  48  G.  3,  c.  75,  by  which  a 
justice  may  order  the  trea&urer  of  a  county  to  pay  churchwar- 
dens, &c.,  the  expenses  of  burying  dead  bodies  cast  on  shore,  and 
it  did  not  appear  on  the  order  that  the  person  to  whom  the  money 
was  to  be  paid,  was  an  officer  within  the  words  of  that  statute ;  it 
was  holden  to  be  an  order  within  the  statute^  because  it  did  not 
appear  that  the  party  was  not  such  an  officer,  and  the  treasurer 
was  bound  to  conclude  that  the  justice  would  not  make  such  an 
order  without  satisfying  himself  that  the  party  was  such  an  offi- 
cer. R  V.  Fraud,  R,  S^  A.  389.  But  a  forged  draft  on  a  banker^ 
in  a  fictitious  name,  or  in  the  name  of  a  person  who  never  kept 
cash  with  the  banker,  is  a  warrant  or  order  within  the  meaning 
of  the  act ;  R,  v.  Lockett,  1  Leach,  94.  R,  v.  Abraham,  2  East,  P.  C. 
941 ;  for  it  imports,  upon  the  face  of  it,  to  be  an  order  by  a  per- 
son having  authority  to  make  it.  Where,  on  the  contrary,  a 
man  obtains  goods  upon  hb  own  draft  on  a  banker,  with  whom 
he  does  not  keep  cash,  we  have  seen  {ante,  p.  238)  that  the  pro- 
per mode  of  proceeding  against  him  criminally,  is  by  indictment 
for  the  fraud. 

And  lastly,  the  order  must  purport  to  be  directed  to  the  per* 
son  having  possession  of  the  money ;  and,  therefore,  where  an 
order,  to  deliver  to  the  bearer  Slbs.  of  silk,  did  not  appear  to  be 
directed  to  any  person,  it  was  holden  by  the  judges  not  to  be 
within  the  act  A.  v.  Clinch,  2  East,  P.  C.  938. 


Indictment  for  forging  a  Bond,  4'C. 

Ccmmencement  as  ante,  p.  280] — a  certain  bond  and  writing  ob« 
ligatory  (**any  deed,  bond,  or  writing  obligatory,")  which  said 
forged  bond  and  writing  obligatory  is  «s  follows,  that  ia  to  say: 
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know  all  men  [S^,  Sfc,^  so  proceeding  to  set  out  the  bond  and  con- 

dition  verbittimf  see  ante,  p.  281],  with  intent  to  defraud  the  said 

J.  N. ;  against  the  form  of  the  statute  in  such  case  made  and  pro* 

videdy  and  against  the  peace  of  our  lord  the  King,  his  crown  and 

^gnity.     {2nd  Count.)  And  the  jurors  aforesud,  upon  their  oath 

aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards,  to 

wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid, 

in  the  county  aforesaid,  feloniously  did  offer,  utter,  dispose  of, 

and  put  off,  a  certain  other  forged  bond  and  writing  obligatory, 

'wbich  said  last^mentioned  forged  bond  and  writing  obligatory  is 

as  follows,  that  is  to  say :  Know  all  men  [S^c,  S^c,  setting  out  the 

besid  and  condition  verbatinil^  with  intent  to  defraud  the  said  J. 

N.,  he  the  said  J.  S.,  at  the  time  he  so  offered,  uttered,  disposed 

of,  and  put  off,  the  said  last-mentioned  forged  bond  and  writing 

obligatory,  as  aforesaid,  then  and  there  well  knowing  the  same  to 

be  forged ;  agunst  the  form  of  the  statute  in  such  case  made  and 

provided,  and  agunst  the  peace  of  our  lord  the  King,  his  crown 

and  dignity. 

Felony,  transportation  for  life,  or  for  not  less  than  seven  years,, 
er  imprisonment  {with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  for  the  whole  or  any  part  of  the  imprison- 
ment, 1  W.  4,  c.  06,  s»^^),for  not  more  than  four  nor  less  than 
two  years.   1  fT.  4,  e.  66,  s.  10.   See  ante,  p,  157. 

Evidence. 

Prove  the  forging  and  uttering,  as  directed  ante,  p,  282,  &c. 
Under  the  second  count,  you  may  give  in  evidence  a  disposing  of 
the  bond  as  a  forgery,  or  the  leaking  use  of  it,  or  attempting  to 
make  use  of  it,  as  a  geiluine  instrument. 

The  forging  of  a  deed,  which,  by  particular  statutes,  is  directed 
to  be  in  a  particular  form,  which  has  not  been  complied  with, 
has  been  decided  to  be  within  the  repealed  stat.  2  G.  2,  c.  25.  R.  v. 
Lyon,  R.^  R.  255.  And  a  power  of  attorney  to  transfer  Go- 
vernment stock,  signed,  sealed,  and  delivered,  is  a  deed  within 
that  Stat.  R.y.FaMntieroy,  R.^M.  52.  2  Ring.  US.  But  the 
forging  of  a  power  of  attorney  is  the  subject  of  a  distinct  provi- 
sion. 1  W.  4,^.  66,  s.  6.  See  post,  p.  302. 


Indictment  for  forging  a  ReceipL 

Commencement  as  ante,  p.  280] — a  certain  acquittance  and 
receipt  for  money,  {**any  acquittance  or  receipt,  either  for  money 
or  goods,  or  any  accountable  receipt,  either  for  money  or  goods,  or 
for  any  note,  bill  or  other  security  for  the  payment  ef  money"), 
which  said  forged  acquittance  and  receipt  for  money  is  as  follows, 
that  is  to  say:  [here  set  out  the  xeeeipt  in  words  and  figures  cor- 
rectly.  See  ante,  p.  281],  with  intent  to  defraud  J.  N.;  against 
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the  finv  of  the  statate  in  such  case  made  and  provided, 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity^ 
(Sim{  Comiti),  And  the  jurors  aforesaid,  upon  thdroathaforesaidy 
do  further  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the 
day  and  year  aforesud,  at  die  parish  afbiesaid,  in  the  conn^ 
aforesaid,  feloniously  did  offer,  utter,  dispose  of,  or  put  off,  aoep* 
tain  other  forged  acquittance  and  recdpt  for  money,  which  said 
last-mentioned  forged  acquittance  and  receipt  for  money  is  as 
follows :  [here  set  out  the  reoetfrf],  widi  intent  to  defraud  the  said 
J.  N.,  (he  the  said  J.  S.,  at  the  time  he  so  off^ed,  uttered,  dis- 
posed of,  and  put  off  the  said  last-mentioned  forged  acquittance 
and  receipt  for  money,  as  aforesaid,  then  and  there  wdl  know- 
ing the  same  to  be  forged) ;  against  the  form  of  the  statute  in 
siidi  case  made  and  provided,  and  i^ainst  the  peace  of  our  lord 
the  King,  hb  crown  and  dignity. 

Felom^,  «ee  the  Uut  pneedemt.  1  PP.  4,  c.  60, 1. 10. 

Etndence. 

Prove  the  forgery  and  uttering,  &c.,  as  directed  aa^e,  p.  282, 
&C.  A  receipt  for  baek  nates  was  holden  not  an  acquittance  or 
receipt  for  money  or  goods,  within  the  meaning  of  the  stat.  2  G» 
2,  c.  25,  because  that  statute  did  not  contain  the  words,  "  note, 
bill,  or  other  security,"  which  are  in  the  present  stat.  R.  v.  J7ar- 
rifon,  1  Leoch^  180,  2  East,  P.  C.  926.  So,  a  scrip  receipt,,  in 
wluch  a  blank  was  left  for  the  subscriber's  name,  was  holden  not 
to  be  a  receipt  within  that  statute ;  R,  v.  LyoUf  2  Leach,  597. 
and  see  Id,  808,  &c.;  but  it  would  have  been  otherwise,  if  the 
blank  had  been  filled  up.  So,  a  memorandum  importing  that  A. 
B.  had  paid  to  C.  D.  a  sum  of  money,  but  importing  no  acknow- 
ledgment from  C.  D.  of  his  having  received  it,  was  holden  not 
to  be  a  receipt  within  that  statute,  which  however  did  not  con- 
tain the  words  *<  accountable  receipt"  JL  v.  iTorwy,  R,  j-iL  227. 


hdietmetU  far  forging  a  Wammt,  Order,  er  Bequest /or  the  De» 

Heery  ef  Qoeds,  4«- 

The  same  as  the  last  precedent  hat  two,  oiUy  substUmtmg  Me 
words  "  warrant  and  order  for  the  delivery  of  goods,"  ("  any  war- 
rant, order,  or  request  for  the  delivery  or  transfer  of  goods,  or  for 
the  deHoery  of  any  note,  bill,  or  other  security,  for  the  paymeni  cf 
money,")  for  the  words  ''warrant  and  order  for  the  payment  of 
money." 

Felony,  see  the  last  precedent  hut  one,  1  IF.  4,  c.  66,  s.  10. 


Prove  the  forgery  and  uttering,  ftc,  as  directed  aute,  p.  282, 
&c  An  order  "  to  deliver  my  work  to  bearer,"  (and  which  was 
explained  in  evidence  to  mean  an  order  to  GoldsButh's  HaH  to 
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deKrev  certain  phtte  a  silversmith  bad  sent  there  to  be  marked), 
was  holden  to  be  within  the  stat.  7  G*  %  e.  22,  although  it  did 
not  speeify  any  particular  articles.  R.  v.  Jones t  1  Leach,  53.  Tha 
Older  must  purport  to  be  signed  by  a  person  who  might  com- 
mand the  delivery  of  the  goods,  and  must  be  directed  to  a  per- 
son who  was  compellable  to  obey  it  See  ante,  p.  296. 


Indieiment  at  Common  Law,  for  forging  afierifaeiat. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  and  wickedly  con- 
triring  to  injure,  oppress,  impoverish,  and  defraud  one  J.  N.,  then 
and  there  unlawfully,  knowingly,  and  fedsely  did  forge  and  coun- 
terfeit a  certain  writing  on  parchment,  purporting  to  be  a  writ  of 
our  lord  the  King  of  fieri  facias,  and  to  have  issued  out  of  the 
court  of  our  said  lord  the  King  of  the  Bench  at  Westminster,  in 
the  county  aforesaid ;  which  said  false,  forged,  and  counterfeited 
writing  is  as  follows,  that  is  to  say :   [here  set  out  the  fieri  facias 
verbatim],  with  intent  the  said  J.  N.  to  injure,  oppress,  impo- 
verish, and  defraud ;  to  the  great  damage  of  the  said  J.  N;,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
This  count  appears  to  be  sufficient,  unthout  stating  that  the  torit 
was  actually  executed,  or  the  prosecutor's  goods  seized  under  it. 
However,  it  may  be  as  well  to  add  a  second  count,  similar  to  the 
cdtooe,  to  the  end  of  the  statement  of  the  it  fa.,  and  then  continue 
thus:  with  intent 'the  said  J.  N.,  to  injure,  oppress*,  impoverish, 
and  defraud.   And  the  said  J.  S  ,  afterwards,  and  before  the  said 
last-mentioned  pretended  writ  purported  to  be  returnable,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  the  said  last-mentioned  fiilse,  forged  and  coun- 
terfeited writing,  knowiqgly,  fklsely,  and  deceitfully,  as  a  true 
writ  of  our  said  lord  the  King  oi  fieri  facias,  did  cause  to  be  de- 
livered to  the  then  sheriff  of  Middlesex,  for  execution  to  be  made 
thereof;  and  afterwards,  and  b^ore  the  said  last-mentioned  pre- 
tended writ  purported  to  be  returnable,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid* 
did  cause  to  be  seized  and  taken  divers  goods  and  chattels  of  the 
said  J.  N.,  to  a  large  amount,  by  pretence  of  the  said  pretended 
writ ;  to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example 
of  all  others  in  the  like  case  ofiending,  and  against  the  peace  of 
our  lord  die  King,  his  crown  and  dignity.  (Zrd  Count).  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.,  afterwards,  to  wit,  on  the  day  and  year  afore- 
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said,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unbwfully, 
falsely,  and  deceitfully  did  utter  and  publish,  as  a  true  writ  of  our 
lord  the  King  of  fieri  facias,  a  certain  other  false,  forged,  and 
counterfeited  writing  on  parchment,  purporting  to  be  a  writ  of  our 
lord  the  King  of  fieri  facias,  and  to  have  issued  out  of  the  court 
of  our  lord  the  King  of  the  Bench  at  Westminster,  in  the  county 
aforesaid ;  which  said  false,  forged,  and  counterfeited  writing  is  as 
follows,  that  is  to  say:  [here  set  out  the  writ  verbatim'],  with 
intent  the  said  J.  N.,  to  injure,  oppress,  impoverish,  and  deifraudy 
(he  the  said  J.  S.,  at  the  time  he  so  uttered  and  published  the 
said  last-mentioned  false,  forged,  and  counterfeited  writing,  as 
aforesaid,  then  and  there  well  knowing  the  same  to  be  false, 
forged,  and  counterfeited).  And  the  said  J.  S.,  afterwards,  and 
before  the  said  last-mentioned  pretended  writ  purported  to  be  re- 
turnable, to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  said  last-mentioned  false, 
forged,  and  counterfeited  writing,  knowingly,  falsely,  and  deceit- 
fully, as  a  true  writ  of  our  lord  the  King  of  fieri  facias,  did  cause 
to  be  delivered  to  the  then  sheriff  of  Middlesex,  for  execution  to 
be  made  thereof;  and  afterwards,  and  before  the  said  last-men- 
tioned pretended  writ  purported  to  be  returnable,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  cause  to  be  seized  and  taken  divers  goods  and  chat- 
tels of  the  said  J.  N.  to  a  large  amount,  by  pretence  of  the  said 
pretended  writ;  to  the  great  damage  of  the  said  J.  N.,  to  the  evil 
example  of  all  others  in  the  like  case  ofiending,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity. 

Misdemeanor  at  common  law.  The  forging  and  eounteffeiting 
of  any  writing,  or  uttering  and  publishing  it  as  true,  knowing  it  to 
be  forged  and  counterfeited,  with  a  fraudulent  intent,  whereby 
another  may  be  prejudiced,  is  a  misdemeanor  at  common  law,  in 
all  cases  where  it  has  not  been  made  felony  by  statute.  See  2  East, 
P.  C.  aei.  See  R.  V.  Wilcox,  R.  <$■  H.50.  Thus,  counterfeiting  a 
letter  of  credit,  1  Str.  12 ;  a  bill  ofladir.g,  1  SaVc.  342 ;  a  debtor's 
discharge^  R.  v.  Fawcet,  2  East,  P.  C.  862 ;  and  the  like,  (see  2 
Mast,  p.  C,  862)4  are  forgeries  at  common  law. 

Evidence. 

Prove  the  forgery  and  uttering,  as  directed  ante,  p.  282,  &c., 
except  that  it  must  be  proved  that  the  defendant  uttered  the  in- 
strument as  true ;  to  prove  that  he  sold  or  disposed  of  it,  will  not 
support  the  indictment  Prove  also  the  delivery  of  the  writ  to 
the  sheriff,  and  the  levy  under  it,  as  stated  in  the  indictment.  If 
the  forgery,  be  proved,  it  should  seem  to  be  sufficient,  although 
the  prosecutor  fail  in  proof  of  the  delivery  of  the  writ  to  the  she- 
riff|  and  of  th^  levy  under  it:  for,  notwithstanding  some  ancient 
authorities  to  the  contrary,  it  does  not  appear  to  be  necessary  that 
Jthe  fr^ud  contemplated  should  have  been  actually  effected  by  the  ' 
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IndUiBUnti  for  Forgery  in  other  caiei. 
With  thesasisUDceof  the  piecedents  slrrady  giTeu,  (ai 
are  (faose  moil  generally  required  in  praclice),  indictmenta  may 
readily  be  fmned  upon  any  of  Ihe  odiei  atatulei  upon  the  sub- 
ject of  forgery,  Btten[ion  being  paid  lo  the  opetadve  words  in  the 

The  following  is  a  condte  list  of  the  etatutea  relating  to  foigery, 
and  affencei  connected  with  forgery,  which  have  not  already  been 
mentioned  under  the  fbregoing  preeedentj,  and  do  not  find  a  place 
in  other  parti  of  thia  work.  It  ia  neceuary,  however,  to  premise 
that,  by  the  late  sue  1  W.4,  c.  66,  i.  I,  in  ailcasesin  which,  by 
other  statutes,  the  punishment  of  death  is  inflicted,  that  of  traas- 
portation  for  life,  or  for  not  less  than  leren  yean,  or  imprison- 
ment, with  or  without  hard  labour,  and  solitary  confinement  (a. 
S6),  for  not  more  than  four,  nor  less  than  two  years,  is  subali- 
tuted,  and  that  the  punishment  of  imprisonment  for  life,  and  for- 
feiture oflands,  &c,  in  the  stal.  iEliz.c.  U,  is abolUhed,  (a.  37); 
and  that  of  transportation  for  fourteen  or  seven  years,  or  impri- 
sonment with  and  without  hard  labour,  and  solitary  confinement 
for  not  more  than  two  yeara,  nor  less  than  one  year,  subslituied 
in  hen  IhereoC  It  is  also  necessary  to  mention,  that,  by  sect. 
4,  of  that  act,  where  any  person  is  made  punishable  with  death 
for  foi^ng,  &c,  any  instrument  or  writing  designated  by  a 
special  name  or  description,  which,  ho  never  deugnaled,  is,  in  law, 
a  will,  testament,  codicil,  or  lestnmeniary  writing,  or  a  bill  of  ex- 
change or  promissory  note  for  Ihe  payment  of  money,  or  an  in- 
dorsement or  assignment  of  a  bill  or  noie,  or  an  acceptance  of  a 
biliofeichBnge,oran  undertaking,  warrant,  or  order  for  the  pay- 
ment of  money,  within  the  meaning  of  that  act,  such  person  may  be 
Indicted  under  that  act,  and  punished  with  death  accordingly. 
With  these  observationa,  it  has  been  thought  best,  in  order  to  avoid 
repetition,  to  enumerate  the  eiiatlng  statutes,  with  the  punish- 
ments, in  the  terms  of  (be  stalutea  respectlTeiy. 

1.  As  to  the  aeals,  Stc — Forging  the  great  seal  of  the  united 
kingdom,  his  Majesty's  privy  seal,  any  privy  aignet  of  his  Majes- 
ty, his  Majesty's  sign  manual,  the  seals  of  Scotland,  the  grcatsesl 
and  privy  seal  of  Ireland ;  treason,  death.  1  W.  i,  c,  66, 1. 1. 

2.  As  to  records,  &c. — Avoiding  records ;  felony.  8  H.  S,  c.  1 2. 
Forging  a  court  toll,  or  copy  of  a  court  roil ;  felony,  transporta- 
tion, or  imprisonmenL  1  If.  4,  c.  66,  s.  10.  Forging  a  memo- 
rial  or  cerCiUcate  of  re^stry  oflands  in  Yorluhire  or  Middlesex^ 
imprisoDment  for  life,  forfeiture  of  lands,  &c.  i^SA.e.t,  1. 19 ; 
S^6  A.c.iS,  i.Bi  TJ.c.  20, 1. 15;  a  G.2,c.  6,  i.  21.  Forging 
an  entry  in  a  raster  relating  to  Itapdam,  marriage,  or  buriaj ;  fe- 
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lonyy  tnHBspovliitiMiy  or  iinpriMnteCBt*  1  W,  4|  c  66^  s,  80,  2I|  92* 
Uttering  a  fidae  certMote  of  a  previous  conviction;  felony,  trans** 
portation,  or  imprisonment,  and  whipping.  1 8f^G,A,e.  28, «.  1 1. 
.  3.  As  to  tlie  revenae,  &c. — ^Forging  the  stamps  on  paper,  &c., 
playing  cards,  almanacks,  plate,  &c,  newspapers,  &c. ;  felony, 
death.  52  G.  3,  c  143,  s.  7,  8;  55  G.  3,  e.  184,  »,  7 ;  55  G,  3,  e. 
185,  #.§,7;  6  0. 4,  e.  116.  Forging  debentures  or  certificates 
for  payment  or  return  of  money,  required  by  statutes  relating  to 
the  customs  or  excise;  felony,  death.  52  G.  3,  c.  143,  «.  10. 
Figging  die  stamp  denoting  the  duty  to  have  been  paid  on  pa- 
per, pasteboard,  &c. ;  fine.  1  G.  4,  c.  58,  «.  13.  Forging  the  stamp 
on  linens,  calicoes,  stuffb;  felony,  death.  10  if.  c.  19,  5. 97;  13  G. 
3,  e.  56,  1. 5.  See  52  G.8,  e.  142,  «.  1.  Forging  the  stamp  on' 
cambrics,  &c. ;  felony,  deaUi.  4  G.  3,  e.  87.  Forging  the  mark 
of  postage  on  letters;  fine  and  imprisonment.  54  G.  8,  e.  169. 
Forging  franks;  felony,  transportation  for  seven  years.  24  G.  3, 
assfc  2,  e.  27,  «.  9;  42  G.  3,  c.  63,  «.  14.  Forging  a  hawker's 
license,  three  hundred  pounds'  fine.  50  G.  3,  c.  41,  s,  18.  gorg- 
ing declarations  of  return  of  insurance;  felony,  transportadon  fin- 
seven  years.  54  G.  3,  e.  133,  «.  10. 

4.  As  to  public  securities. — Forging  an  entry,  &c,  in  the 
books  of  the  bank  of  England,  or  Soudi  Sea  Company ;  felony, 
death.  1  W.  4,  c.  66,  s.  5.  Forging  a  transfer  of  stock  of  the 
bank  of  England,  South  Sea  Company,  or  of  any  other  body 
corporate,  company,  or  society,  now  or  hereafter  to  be  established; 
or  a  power  of  attorney  to  transfer  it,  or  transferring  it  by 
personating  the  proprietor;  felony,  death.  1  W,  4,  e.  66,  s,  6. 
Foiging  the  names  of  witnesses  to  such  power  of  attorney;  felo- 
ny, transportation  or  imprisonment.  1  W,  4,  e.  66,  s,  8.  Clerks, 
&&,  employed  in  the  bank  of  England,  or  South  Sea  Company, 
wilfblly  making  or  delivering  any  dividend  warrant  for  a  greater 
or  less  sum  than  the  party  is  entitled  to;  felony,  transportation 
or  imprisonment  1  W,  4,  c.  66,  $,  9.  Forging  Exchequer  bills 
or  debentures ;  felony,  death.  1  W,  4,  c.  66,  «.  3.  And  see  the 
d^erent  ttatuteefor  issuing  them, 

5.  As  to  public  officers. — Forging  the  name  of  the  registrar  of 
the  high  court  of  Admiralty,  or  the  bank  receipts  for  suitors'  mo- 
ney; felony.  53  G.  3,  e.  151,  s.  12.  Forging  the  hand  of  the  ac- 
countant-general, registrar,  &c.,  of  the  high  court  of  Chancery, 
or  of  the  cashier  of  the  buik,  to  any  instrument  relating  to  sui- 
tors'money;  felony,  death.  12  G.  1,  c.  32,  s,  9.  Forging  ^e  band 
of  the  accountant-general  of  the  Exchequer;  felony,  death.  1  G. 
4,  c.  35.  Forging  the  handwriting  of  the  receiver-general  of  the 
excise,  or  excise  controller  of  cash,  or  other  person  duly  autho- 
rized, to  any  draft,  &c.,  upon  the  bank  of  England;  felony,  death. 
7  ^  8  G.  4,  e.  53,  s.  56.  Forging  the  handwriting  of  the  receiv- 
er*general  or  comptroller-general  of  die  Customs,  or  any  person 
acting  for  them,  to  any  draft,  &c.  upon  the  bank ;  felony,  death. 
6  G.  4,  Ck  106,  ff.  10.     Forging  the  handwriting  of  the  receiver- 
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gcneml  of  ibe  stamp  duties,  or  of  his  clerk,  or  of  the  oonmis* 
sioners  of  stamps,  to  any  draft,  &c.,  on  the  bank;  felony,  death. 
46  G,  3,  c  76,  t,  9.  Forging  the  handwriting  of  the  treasurer, 
or  other  signing  or  Toucldng  officer  of  the  navy,  to  any  paper 
whereby  his  Mi^esty's  naval  treasure  may  be  paid  or  disposed  of. 
S€€  1  0, 1,  H,  2,  e.  25,  #.  6.  Forging  the  handwriting  of  the  trea* 
surer  of  the  ordnance,  &c.,to  any  draft,  &c,on  the  bank;  felony, 
death.  46  0. 3,  c.  45, «.  9.  Forging  the  handwriting  of  the  receiv* 
er-general  of  the  post-office,  &c.,  to  any  draft,  &c.,on  the  banks 
felony,  death.  46  G,  3,  e.  83, «.  9 ;  47  G,  3,  it.  2,  e.  59,  «.  3.  For^ 
ing  the  handwriting  of  the  adjutant-general  of  the  volunteers  and 
load  malitia,  &c.,  to  any  draft,  &c.,  on  the  bank ;  felony,  death. 
54  6r.  3,  «•  151,  «.  16.  Forging  the  handwriting  of  the  surveyor* 
general  of  the  woods  aqd  forests,  &c.  to  any  draft,  ^.  on  the 
bank ;  felony,  death.  46  0, 3,  c.  143,  «.  14.  Forging  the  marking 
or  handwriting  of  tlie  receiver-general  of  the  prefines  npon  any 
writ  of  covenant;  felony,  death.  52  G.3,  c.  143,  »,  5.  Forging 
any  contracts,  certificates,  receipts,  &c. ;  relating  to  the  redemp- 
tion of  the  land-tax;  felony,  death.  52  G.  3,  c,  143,  s.  6. 

6.  As  to  officers  in  the  navy  and  army :— -Forging  any  letter  of 
attorney,  order,  assignment,  last  will,  &e„  in  order  to  receive 
pay  or  prise  money  due  to  any  officer  or  seaman,  or  any  marine 
officer  or  marine;  felony,  death.  57  (7.  3,  c.  127,  s.  4.  Forging 
any  letter  of  attorney,  order,  last  will,  &c,  in  order  to  receive 
money  due  on  account  of  any  out  pension  granted  by  Greenwich 
hospital;  felony,  death.  54  G.  3,  c.  1 13,  a.  6.  Forging  bills,  &c, 
drawn  by  officers  of  the  navy  for  their  half  pay ;  felony,  death. 
56  G,  3,  c.  101,  «.  4.  Foiglng  the  signature  of  tiie  parish  minis- 
ter to  the  certificate,  to  obtsdn  probate  of  a  seaman's  will,  or  ad- 
ministration to  him;  lelony,  transportation.  55  G,  3,  e.  60,  r.  31. 
Forging  the  name  of  any  officer  of  the  navy,  entitled  to  allow- 
ances on  the  cpmpassionate  list,  or  of  any  marine  officer  entitled 
to  half  payi  to  any  remittance  bill,  certificate,  voucher,  or  receipt, 
in  relation  to  the  same;  felony,  transportati<»i;  49  G,  3,  c.  45,  s, 
1 1 ;  sad  the  same  as  to  nuirines.  7  4*  8  ^*  4,  c.  8.  Forging  the 
iMme  of  any  officer's  widow  to  any  remittance  bill,  certificate, 
voucher,  or  receipt,  respecting  her  pension ;  felony,  transporta- 
tion. 49  G,  3,  c.  35,  «.  10.  Forging  seamen's  remittance  bills, 
felony,  transportation.  1  4*  2  G.  4,  c.  49,  «.  2.  Forging  receipts  or 
certificates  of  annuity  for  military  and  naval  pensions;  felony, 
death.  3  G.4,  c51,s.  15. 

?•  As  to  public  companies,  &c : — Forging  a  bond  of  the  East 
India  Company;  felony,  death.  1  W,  4,  c.  66,  «.3.  Forging  a 
receiptor  warrant  of  the  South  Sea  Company,  for  subscriptions; 
felony,  death.  6  (7. 1,  c.  1 1 ,  s.  50.  As  to  fbrging  the  stock  of  these 
and  other  corporate  bodies,  see  1  W.  4,  e.  66,  «.  6,  ante,  p.  302. 

8.  As  to  public  trade  :->-Forging  Mediterranean  passes;  felony, 
death.  4  G.  2,  c.  18,  s.  1.  As  to  forgeries  on  the  London  and  Royal 
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Exchange  Insimziee  Company,  aw  6  (x.  1,  e.  18, «.  1 3 ;  tlie  Globe  In- 
surance, 39  G.  S,  c.  83, «.  23 ;  the  Eng^th  Linen  Company,  4  G.  3, 
c.  37, «.  15 ;  the  British  Society  lor  extending  the  Fisheries,  &c.  26 
G.  3,  c.  106, «.  26;  the  British  Plate  Glass  Manufiictory,  13  G.  3,  c. 
38, «.  28 ;  38  G.  3,  e.  17, «.  23.  There  are  other  statutes  with  respect 
to  forgeries  upon  particular  companies,  but  these  are  now  imma- 
terial; for  the  late  act,  1  W.  4,  c.  66,  «.  28,  extends  to  bodies  cor- 
porate, or  companies,  or  societies  of  persons  not  incorporated; 
and  to  any  person  or  number  of  persons  whatsoever,  who  may 
be  intended  to  be  defrauded,  whether  they  reside  and  carry  on 
business  in  England  or  elsewhere.  Foiging  a  shipping  license, 
penalty  500/.  47  G.  3,  test,  2*  c.  66,  «.  26.  Forging  quarantine 
certificates;  felony.  6  G.  4,  c.  78,  t.  25.  Forging  certificates,  &c., 
mentioned  in  the  act  for  the  abolition  ^f  the  slave  trade;  felony. 
6  G.  4,  c.  78,  «.  25»  Forging  the  assay  marks  on  gold  and  silver 
plate;  transportation  for  fourteen  years.  13  G.  3,  c.  59,  «•  2.  38 
G.  3,  c.  69,  9.  7 ;  and  tee  24  G.  3,  test.  2,  e.  50, 1. 16.  Forging 
alehouse  certificates ;  misdemeanor.  3  G.  4,  c.  77,  s.  2. 

9.  As  to  the  instruments  of  forging: — To  make  or  have  any 
frame,  &c,  for  the  making  of  paper,  with  the  words  "  Bank  of 
England"  visible  on  the  substance,  or  to  make  paper  with  curved 
or  waving  bar  or  wire  lines,  &c.,  or  to  make,  &c.,or  8ell,&c,  such 
paper,  &c.;  felony,  transportation  for  fourteen  years.  1  W.  4,  c. 
h6, 1. 13.  See  1. 14.  To  engrave  on  any  plate,  &c.,  any  bank  note, 
&c.,  or  blank  bank  note,  bill,  ftd,  or  use  and  have  possession  of 
such  plate,  &c,  or  utter  or  have  paper  upoa  which  a  blank  bank 
note,  &C.,  shall  be  printed;  felony,  transportation  for  fourteen 
years.  1  W.  4,  e,  66,  t.  15.     To  engrave  on  any  plate.  Sec.,  any 
word,  number,  figure,  character,,  or  oraameat  resembling  any 
part  of  a  bank  note,  &c.,  or  use  or  have  such  plate,.  &c,  or  utter 
or  have  any  paper  on  which  there  shall  be  an  impression  of  any 
word,  &c ;  felony,  transportation  for  fourteen  years.  1  W.  4,  c. 
66,  s.  1 6.  To  make  use  of  or  have  possession  of  any  frame,  &c,  for 
the  making  paper,  with  the  name  or  firm  of  any  person  or  persons, 
body  corporate,  or  company,  carrying  on  business  as  bankers,  ap- 
pearing on  the  substance;  or  to  make,  sell,  &c,  or  have  posses- 
sion of  such  paper;  felony,  transportation  for  fourteen  or  se- 
ven years,  or  imprisonment  for  three  years  or  one  year.  1  W.  4,  c. 
66, «.  17.   To  engrave  on  any  plate,  &c,  any  bill  of  exchange  or 
promissory  note  of  any  bankers,  8cc.,   any  words  resembling 
the  subscription  thereto,  or  use  such  plate,  &c.,  or  sell  or  have 
any  paper  on  which  any  part  of  such  Ull,  &&,  shall  be  printed ; 
felony,  transportation  for  fourteen  or  seven  years,  or  imprison- 
ment for  three  years  or  one  year.  1  W.  4,  c.  66,  5. 18.   To  engrave 
plates,  &C.,  for  foreign  bills  or  notes,  or  use  or  have  such  plates, 
or  utter  any  paper  on  which  any  part  of  such  bill,  8cc,  may  be 
printed;  felony,  transportation  for  fourteen  or  seven  years,   or 
imprisonment  for  three  years  or  one  year.  1  fF.  4,  c.  ^h,  s.  19. 
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All  these  statutes,  with  v^ry  few  exceptions,  make  the  utter- 
ing these  forged  instruments  respectively,  knowing  them  to  be 
forged,  equally  penal  with  forging  them. 


Sect.  8. 

False  Personation. 

Indictment  for  personating  Seamen^  8fc, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
<x>unty  of  M.,  labourer,  on  tlie  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully,  did  willingly  and  knowingly  personate  and  fisilsely 
assume  the  name  and  character  of  J.  N.,  a  seaman,  ("any  officer, 
soldier,  seaman,  marine,  or  other  person,  or  the  executor,  admi' 
nistrator,  wife,  relative,  or  creditor  of  such  qfficer,  S^"),  then 
and  there  entitled  to  certain  wages  ("  any  wages,  pay,  pension, 
prize  money,  or  other  allowance  of  money  for  service  dime  in  his 
Majesty's  army  ornavy"),  for  service  before  that  time  by  him 
the  said  i.  N.  done  in  his  Majesty's  navy,  on  board  a  certain 
ship  of  our  said  lord  the  King,  called  the  Rattler,  in  order  then 
and  there  fraudulently  to  receive  the  wages  then  due  for  and  on 
account  of  the  services  of  the  said  J.  N.,  in  his  Majesty's  navy  as 
afi>resud;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  Add  a  second  count,  similar  to  the  first,  substitute 
iitg  the  words  **  supposed  to  be  entitled," /or  the  word  **  entitled;" 
and  the  words  "  supposed  to  be  due,"  ^br  the  word  "  due." 

Misdemeanor,  tratisportationfor  life,  or  not  less  than  seven  years, 
or  imprisonment  {with  or  without  hard  labour)  not  exceeding  seven 
years,  &  G.  4,  c.  107,  s,  5.  See  ante,  p,  157. 

Evidence. 

Prove  tjiat  J.  N.  was  a  seaman  on  board  the  ship  mentioned, 
and  that  he  was  entitled  to,  or,  under  the  second  count,  that  he 
might  primd  facie  be  supposed  to  be  entitled  to  receive  the  wages 
attempted  to  be  obtained.  See  R.  v.  Brown,  2  East,  P.  C.  1007. 
R.  V.  Tannet,  R.  S^  R.3SI.  Prove  that  the  defendant  personat- 
ed or  assumed  the  name  and  character  of  J.N.  The  offence 
will  be  complete,  though  the  personated  seaman  be  dead;  JR.  v. 
Martin,  R.ifR,  324 ;  and  even  though  the  wages  have  been 
paid.  R.  V.  Cramp,  Id.  327. 
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The  oflfenee  of  perflonadng  if  not  eonfined  to  the  person  only 
who  penonates  the  seaman;  all  persons  who  aid  and  abet  in  the 
offence  are  principals.  R.  ▼.  Potts,  R,^B.  S58. 


Indictmentt  fitr  Psrtotutting  in  other  Cases, 

The  offbnce  of  personating  another,  for  the  purpose  of  fraud, 
is  a  misdemeanor  at  common  law;  2  East,  P.  C  1010;  but  of- 
fenders in  such  cases  have  hitherto  been  indicted  for  conspiracy. 
See  that  title.  False  personation  is  so  nearly  allied  to,  and  so 
often  blended  with  forgery,  that  these  offences  have  been  fine* 
quently  included  in  the  same  enactments,  and  provisions  will  be 
found  with  respect  to  this  ofifenee  in  many  of  &e  statutes  men- 
tioned in  the  last  section.    In  addition  to  these — 

To  personate  the  owner  of  any  public  stock,  or  the  stock  of 
any  body  corporate,  company,  or  society,  now  or  hereafter  esta- 
blished by  charter  or  act  of  Parliament,  or  the  owner  of  any  di- 
vidends payable  in  respect  thereof,  and  to  endeavour  to  transfisr 
any  share,  &c,  or  to  receive  any  money  due  to  such  owner;  is  fe« 
lony,  transportation  for  life,  or  not  less  than  seven  years,  or  im«* 
prisonment  with  or  without  hard  labour  and  solitary  confinement 
for  not  more  than  four  nor  less  than  two  years.  1  W,  4,  c.  66,  s.  7. 
And  to  acknowledge  'any  recognizance  or  bail  before  any  court, 
judge,  or  other  person  lawflilly  authorized,  in  the  name  of  any 
person  not  appearing,  whether  such  recognizance  or  bail  be  filed 
or  not,  or  to  any  fine,  recovery,  cognovit,  or  judgment,  or  any  deed 
to  be  enrolled,  is  felony,  punishable  in  like  manner.  1  W.  4,  e. 
66,  9. 11.  See  Anon,  1  Str,  384,  and  a  precedent,  2  Stark,  C,  P. 
(29. 
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CHAPTER  II. 

OFFENCES   AOAIKST   THE   PERSONS   OF  INDIVIDUALS. 

Sect.  1.  Murder. 

2.  Manslaughter, 

3.  Assault,  Baiterjf,  ifo, 

4.  Fettse  Imprisonment. 

5.  Ahductvm. 

6.  Rape. 

7.  Sodomy. 


Sect.  1. 

Murder. 

Indictment  for  murder,  by  stabbing. 

MIDDLESEX,  to  wit: — The  jurors  for  our  lord  the  Kitig'upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on 
the  third  day  of  May,  in  ihe  first  year  of  the  reign  of  our  sove- 
reign lord  William  the  Fourth,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  X.,  in  the 
peace  of  God  and  our  said  lord  the  King,  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make 
an  assault;  and  that  the  said  J.  S.,  with  a  certain  knife,  of  the  vahxe 
of  sixpence,  which  he  the  said  J.  S.  in  his  right  hand  then  and 
there  had  and  held,  the  said  J.  N.,  in  and  upon  the  left  side  of 
the  belly,  between  the  short  ribs  of  him  the  said  J.  N.,  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
strike  and  thrust,  giving  to  the  said  J.  N.  then  and  there,  with 
the  knife  aforesaid,  in  and  upon  the  said  left  side  of  the  belly,  be- 
tween the  short  ribs  of  him  the  said  J.  N.,  one  mortal  wound,  of 
the  breaddh  of  three  inches,  and  of  the  depth  of  six  inches ;  of 
which  said  mortal  wound  the  said  J.  N.,  from  the  said  third  day 
of  May,  in  the  year  aforesaid,  until  the  fifteenth  day  of  the  same 
month  of  May,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  languish,  and  languishing  did  live;  on 
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which  aaid  fifteenth  day  of  May,  in  the  year  aforesaid,  the  sdd  J. 
N.)  at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the  said 
mortal  wound  died:  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  S.  the  said  J.  N.,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder;  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  At  to  the  venue,  see  ante,  p.  20. 
Upon  thie  indictnunt,  the  defendant  may  be  acquitted  of  the 
murder,  and  Jound  guilty  of  manslaughter.     Vide  post. 

Felony,  death.  9  G.i,e.Zl,s,  3.  The  sentence  must  be  pro^ 
nounced  immediately  after  conviction^  unless  there  be  reasonable 
cause  for  postponing  it,  and  the  defendant  must  be  executed  on 
the  day  next  hut  one  after  that  on  which  the  sentence  is  passed^ 
unless  that  day  be  Sunday,  when  the  execution  must  take  place  on 
Monday,  The  sentence  must  express  the  usual  judgnwnt  of  death, 
the  time  when  the  execution  is  to  take  place,  and  that  the  body  of 
the  defendant  be  dissected  or  hung  in  chains,  as  the  court  shaU  di- 
rect. After  sentence,  the  judge  may  stay  the  execution.  9  G,  4, 
c.  81,  «.  4.  Where  that  part  of  the  sentence  which  relates  to  the 
dissection  of  the  body  was  omitted  by  the  judge,  it  was  doubted 
whether  it  was  not  an  essential  part  of  the  sentence,  cmd  the  de- 
fendant was  pardoned.  R.  v.  Fletcher,  R,SfR.5S.  But  where 
the  judge  having  mistaken  the  time  of  execution,  called  the  de- 
fendant again  to  the  bar  and  rectified  it,  it  was  holden  by  some  of 
the  judges  that  the  statute  was  in  this  respect  merely  directory, 
and  that  the  judge  might  order  the  defendant  to  be  executed  at 
any  time  within  forty 'eight  hours;  but  all  the  judges  were  of  opin- 
ion that  a  mistake  in  this  respect  might  be  rectified  at  any  time 
during  the  assizes.  R.  v.  fVyatt,  R.^R.  230. 

Evidence  for  the  Prosecution. 

In  and  upon  one  J.  N.'] — It  must  he  proved  that  J.  N*  was  the 
person  killed:  otherwise  the  defendant  must  be  acquitted.  Ante, 
p.  31.  If  the  name  of  the  deceased  be  unknown,  it  should  be 
stated  so  in  the  indictment  Id. 

In  the  peace  of  God  and  our  said  lord  the  King"] — This  does 
not  require  proof.  If  the  deceased,  however,  were  an  alien  ene- 
my, and  killed  in  the  actual  heat  and  exercise  of  war,  this  is  mat- 
ter of  justification,  which'  may  be  proved  upon  the  part  of  the  de- 
fendant See  1  Hale,  433.  But  it  is  no  matter  either  of  excuse 
ear  justification,  that  the  deceased  was  a  Jew,  an  outlaw,  or  one 
attainted  of  felony  or  praemunire.  Id. 

With  a  certain  knjfe,  4^.] — It  is  not  necessary  to  prove  this 
strictly  as  laid;  if  it  be  proved  that  the  deceased  was  killed  with 
any  other  instrument,  as  with  a  dagger,  sword,  staff,  bill,  or  the 
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like,  capable  of  producing  the  same  kind  of  death  as  the  instru- 
ment stated  in  the  indictment,  the  variance  will  not  be  material. 
le.  V.  MackaUyy  9  Co,  67  a.  Gilb.  Ev.  231.     But  if  the  species  of 
death  would  be  different,  as,  if  the  indictment  allege  a  stabbing 
or  shooting,  and  the  evidence  prove  a  poisoning  or  starving,  the 
variance  would  be  fatal;  Id.;  and  the  same,  if  the  indictment 
3tate  a  poisoning,  and  the  evidence  prove  a  starving.     Thus, 
where  an  indictment  stated  that  the  defendant  assaulted  the  de- 
ceased, and  struck  and  beat  him  upon  the  head,  and  thereby  gave 
him  divers  mortal  blows  and  bruises,  of  which  he  died,  and  it  ap- 
peared in  evidence,  that  the  death  was  caused  by  the  deceased 
falling  on  the  ground  in  consequence  of  a  blow  on  the  head  re- 
ceived from  the  defendant,  it  was  holden  that  the  cause  of  the 
death  was  not  properly  stated.  R,  v.  Thompson^  R,  ^  M,  139. 
And  the  same  where  an  indictment  charged  that  the  defendant 
struck  the  deceased  with  a  brick,  and  it  appeared  that  he  knocked 
the  deceased  down  with  his  fist,  and  that  the  deceased  fell  upon 
a  brick  which  caused  his  death.  72.  v.  Kelly,  R.SfM,  113.     But 
if  the  indictment  allege  a  death  by  one  kind  of  poison,  proof  of 
a  death  by  another  kind  of  poison  will  support  the  indictment. 
Id.  and  see  2  Halsy  185,  186.    2  Hatvk.  c.  23,  s.  84.    And  where 
an  indictment  for  the  murder  of  a  bastard  child  stated  that  the 
defendant  forced  and  thrust  moss  and  dirt  into  its  throat,  mouth, 
and  nose,  and  that  by  forcing  and  thrusting  the  moss  and  dirt 
into  the  throat,  mouth,  and  nose  of  the  child,  the  child  was  choaked 
&c.,  and  it  appeared  that  the  child  was  not  immediately  sufibcat- 
ed  by  the  moss  and  dirt,  but  that  the  moss  and  dirt  caused  an 
injury  and  inflammation  in  the  throat,  which  closed  the  passage  to 
the  lungs  and  stomach,  of  which  the  child  died ;  it  was  holden,  that 
the  evidence  supported  the  indictment,  and  that  it  was  sufficient 
to  state  the  proximate  cause  of  the  death,  without  stating  the 
intermediate  process  resulting  from  that  proximate  cause.    R,  v. 
Tye,  R.  8f  R.  345. 

The  value  of  the  instrument  is  immaterial.  It  seems  to  be 
stated  in  the  indictment,  because  the  instrument  is  forfeited  as  a 
deodand  to  the  King,  and  the  township  is  liable  for  the  value  of 
it,  if  it  be  not  forthcoming.  See  2  Hale,  185. 

In  his  right  hand,  SfC."] — It  is  necessary  to  allege  in  the  indict- 
ment in  which  hand  the  defendant  held  the  weapon;  2 Hale, 
185;  but  it  is  not  necessary  to  prove  it;  and,  therefore,  the 
want  of  this  allegation  can  now  only  be  objected  to  by  demurrer. 
7  G.  4,  c.  64,  8. 20.  See  ante,  p.  77. 

In  and  upon  the  right  side"] — The  indictment  must  shew, 
with  certidnty,  in  what  part  of  the  body  the  deceased  was 
wounded;  and,  therefore,  if  it  allege  the  wound  to  have 
been  on  the  arm,  hand,  or  side,  without  saying  whether  the 
right  or  the  left,  it  is  bad.  2  Hale,  185.    In  this  and  inj^other 
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tn0taiice8,  there  is  a  particularity  required  in  ao  indictment  for 
murder,  that  it  weuid  be  ridiculous  to  attempt  to  account  for,'  or 
justify ;  for  the  same  strictness  is  not  required  as  to  the  evidence 
necessary  to  support  it ;  if,  for  instance,  the  wound  be  stated 
to  be  on  the  left  side,  and  proved  to  be  on  the  right,  or  alleged  to 
be  on  one  part  of  the  body,  and  proved  to  be  on  another,  the  va» 
rlance  is  immaterial;  2 Hale flS^i  and,  for  this  reason,  the 
objection  can  now  only  be  taken  by  demurrer.  T^"^  0, 4,  c.  64, 
«.20.  See  aiUe,p,77, 

Of  hit  malice  nJBretkought] — Xhe  law  presumes  every  homi- 
dde  to  be  murdeiyuntil  the  contrary  appears.  FotL  255.  There- 
fore the  prosecutor  is  not  bound  to  provtaiallce,  or  any  fects  or 
drcumstances,  besides  the  homidde,  frni  which"tlie.  jury  may  . 
presume  it ;  and  it  is  for  the  defendant  to  give  in  evidence  such 
£icts  and  circumstances  as  may  prove  the  homicide  to  be*justi- 
fiable,  or  excusable,  or  that  at  most  it  amounted  to  but  man- 
slaughter. VideposU 

Did  strike  and  thrust] — In  all  cases  where  the  death  is  caused 
by  personal  violence,  it  is  essential  to  the  indictment  that  it 
should  silege  that  the  defendant  struck  the  deceased;  see  5  Co. 
122  a.  2  Hale,  184.  2  Hawk.  e.  23,  s,  82;  and  it  must  also  be 
proved*  But  we  have  seen,  ((mte,p.  309),  that  it  is  not  necessary 
to  prove  that  he  struck  him  with  the  instrument  mentioned  in 
the  indictment ;  and  therefore,  although  the  indictment  allege 
that  the  defendant  did  strike  and  thrust,  proof  of  a  striking 
which  produced  contused  wounds  only,  would  maintain  the  in- 
dictment 

In  cases  of  evpxws  maHce,  the  homicide  is  usually  committed 
in  secret,  and  it  is  rarely  practicable  to  substantiate  it  by  direct 
afid  po^tive  testimony;  in  most  cases,  the  defendant  is  convicted 
upon  dfcumstandal  evidence  merely.  Upon  this  subject  it  is 
only  necessary  to  refer  to  what  has  been  already  said  upon  the 
dpctrine  of  presumptions,  ante,  p»  118-t^115,  repeating  here 
merely  the  rule,  laid  down  by  Lord  Hale,  never  to  convict  a  man 
of  murder  or  manslaughter,  on  circumstantial  evidence  alone,  un- 
less the  body  have  been  found.  2  Hale,  290. 

In  cases  of  implied  malice,  {vide  post),  the  homicide  is  usually 
committed  in  the  presence  of  others,  who  may  prove  it;  if  not, 
it  must  be  proved  by  drcumstantial  evidence. 

One  mortal  wound  of  the  breadth,  8fcJ\ — ^It  was  formeriy  consi- 
dered to  be  necessary  to  state  in  an  indictment  for  murder  the 
length  and  breadth  of  the  wound  in  all  cases  where  it  was  possi- 
ble to  do  so ;  but  not  where  a  limb  was  cut  off  or  the  wound  wot 
a  contused  wound  merely.  2  Hale,  186.  But  it  never  was  nr* 
cessary  to  prove«the  wound  as  laid ;  Ih» ;  and  it  has  been  deddad 
hy  ten  Judges  that  it  is  not  necessary  to  state  in  an  iiidictment£>r 
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murder  the  length,  breadth,  or  depth  of  the  wounds.  A.  ▼.  itfot-- 
Uy,IL^M,97. 

.  €f  which  said  mortal  woundt  4'<^.]-=-The  dates  here  stated  in 
the  indictment  need  not  be  proved  as  laid.  All  that  is  necessary 
to  be  proved,  to  support  this  part  of  the  indictment,  is,  that  the 
deceased  died  of  the  wound  or  wounds  given  him  by  the  defend^ 
ant,  within  a  year  and  day  after  he  received  them ;  for  if  lie 
died  after  that  time,  the  law  would  presume  that  his  death  had 
proceeded  from  some  other  cause  than  the  wounds.  1  Hawk,  c.23, 
f.90.  ^ 

If  a  man  be  wounded,  and  the  wound  turn  to  a  gangrene  or 
fever  for  want  of  proper  applications  or  from  negleet,  and  the 
man  die  of  th9gangre||F  or  fever:  this  b  a  homicide,  and  mur- 
der, or  not,  according  to  the  circumstances  under  which  the 
wound  was  given.  1  Hale,  428.  But  if  it  appeared  that  the  man's 
death  was  caused  by  improper  applications  to  the  wound,  and  not 
by  the  wound  itself,  it  would  be  otherwise.  Id, 

Evidence  for  the  Dtfendant, 

The  defendant  has  to  prove,  either  that  the  murder  was  not 
committed  by  him,  or  that  the  oflTence  actually  committed  does 
not  amount  to  murder.  Thb  defence  may  be,  and  frequently 
is,  made  out  by  the  examination  in  chief  of  the  witnesses  for  the 
prosecution;  but  if  not,  it  may  be  proved  from  their  cross-exa- 
^nation,  or  by  witnesses  called  upon  the  part  of  the  defendant. 

We  have  seen  (antefp.  310)  that  the  prosecutor  is  not  bound 
to  prove  that  the  honucide  was  committed  frommaBce  prepense ; 
if  he  prove  the  homicide  merely,  the  law  from  thence  presumes 
the  maUce.  The  malice,  in  such  a  case,  however,  is  only  pre- 
sumed; and  the  defendant  may  rebut  that  presumption,  by  prov- 
ing that  the  homicide  was  ju^t^ad^,  orexciuabk,  or  that  at  most 
it  amounted  to  manalaughter  only,  and  not  to  murder. 

Justifiable  homicide  is  of  three  kinds: — 1.  Where  the  proper 
officer  executes  a  criminal,  in  strict  conformity  with  his  sentence. 
2.  Where  an  officer  of  justice,  or  other  person  acting  in  his  aid, 
in  the  legal  exercise  of  a  particular  duty,  kills  a  person  who  re*. 
sists  or  prevents  him  from  executing  it.  3,  Where  the  homicide 
is  committed  in  prevention  of  a  forcible  and  atrocious  crime;  as, 
for  instance,  if  a  man  attetnpt  to  rob  or  murder  another,  and  be 
killed  in  the  attempt,  the  slayer  shall  be  acquitted  and  discharged. 
&«  9  O.  4,  c.  31, «.  10.  Bract,  155.  1  Hale,  488.  and  post. 

Excusable  homicide  is  of  two  kinds: — 1.  Where  a  man,  doing 
a. lawful  act,  without  any  intention  of  hurt,  by  accident  kills  an- 
other; as,  for  instance,  where  a  man  is  working  with  a  hatchet, 
and -the  head  by  accident  ffies  off  and  kills  a  person  standing  by. 
This  is  called  homicide  per  infortunium,  or  by  misadventure.  2. 
Wherea  man  killa  another  upo&  a  sudden  rencounter,  merely  in 
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hii  own  defence,  or  in  defence  of 'bis  wife,  child,  parent,  or  ser- 
vant, and  not  from  any  vindictive  feeling ;  which  is  termed  ho- 
micidc  «e  defendendo.  Formerly,  if  the  defendant  were  louod 
gaiUy  of  excusable  homicide  merely,  he  had  a  pardon  and  a  wiifc 
of  restitution  of  bis  goods,  as  a  matter  of  right  And,  indeed,  to 
prevent  the  expense  of  a  pardon,  &c.,  in  cases  where  the  death/ 
notoriously  happened  by  misadventure  or  in  self  defence,  it  waa 
the  practice  to  permit  (if  not  direct)  a  geiieral  verdict  of  acquit!^. 
F0$U  288.  4  BL  Com,  188.  But  now  nb  punishment  or  forli^titie- 
ia  incurred  by  homicide  per  infortunium,  or  se  drfendendo,  or  ui 
any  other  manner  without  felony.  9  G,  4,  c.  31,  s,  10. 

Mamlaughter  is  the  unlawful  and  felonious  killing  of  another, 
without  any  malice  either  express  or  implied.  It  is  of  two  kinds  s 
1.  Involuntary  manslaughter,  where  a  man,  doing  an  unlaufiri 
act  not  amounting  to  felony,  by  accident  kills  another.  2.  Volia»- 
tary  manslaughter,  where,  upon  a  sudden  quarrel  two  persims 
fight,  and  one  of  them  kills  the  other;  or  where  a  man  greatly 
provokes  another,  by  some  personal  ^olence,  8cc.,  and  the  other 
immediately  kills  him.     Manslaughter  is  felony. 

Murder  is  thus  defined  or  described  by  Lord  Coke  (3  ItuL  47) : 
"  Where  a  person  of  sound  memory  and  discretion — ^unlawfully 
killeth — any  reasonable  creature  in  being — and  under  the  King's 
peace — with  malice  aforethought,  either  express  or  implied." 

1.  It  must  be  committed  by  a  person  of  sound  memory  and 
discretion :  it  cannot  be  committed  by  an  idiot)  lunatic,  or  in&nt, 
unless  indeed  he  shew  a  consciousness  of  doing  wrong,  and  of 
course  a  discretion,  or  discernment  between  good  and  evil.  4  BL 
Com,  195,  196.  20  et  teq,  1  Hawk,  c.  1.  see  ante,  p,  H.  But  if 
any  person  j)rocure  an  idiot,  &c.,  to  murder  another,  tiie  pro- 
curer is  guilty  of  the  murder,  1  Hawk.  c.  31,  »;  7,  although,  per- 
haps,  not  present  at  the  time  it  was  committed.  See  ante,  p.  3. 

2.  It  must  be  an  unlawful  killing,  not  excusable  or  justifiable. 
It  may  be  by  poisoning,  striking,  starving,  drowning,  and  a  thou- 
sand other  forms  of  death  by  Which  human  nature  may  be  over- 
come. 4  BL  Com.  196.  1  Hale,  43  L  Taking  away'  a  man's  life 
by  perjury  is  not,  it  seems,  in  law,  murder,,  xe  R,  v.  Maedaniel 
et  aL  Fott.  132,  and  see  4  BL  Com,  196,  n.,  although,  in /orooon- 
scientia,  it  is  as  much  so  as  killing  with  a  sword.  If  a  man,  how- 
ever, do  any  other  act,  of  which  the  probable  consequence  may 
be,  and  eventually  is,  death,  such  killing  may  be  murder,  al- 
though no  stroke  were  struck  by  himself:  as  was  the  case  of  the 
unnatural  son  who  exposed  his  sick  father  to  the  air,  against  his 
will,  by  reason  whereof  he  died ;  1  Hawk*  c.  31,  «.  5 ;  and  of  the 
harlot,  who  laid  her  child  in  an  orchard,  where  a  kite  struck  it 
and  killed  it  1  HcUe,  432.  So,  where  an  apprentice  died,  from 
harsh  treatment,  and  want  of  care  upon  the  part  of  his  master, 
whilst  he  was  labouring  under  disease ;  this  was  holden  to  be 
murder  in  the  master.  R,  v.  Squire  8f  ux,  1  Buss,  426.    So,  if  one. 
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under  a  well  grounded  apprehension  of  personal  violence,  do  an 
act  which  causes  his  death ;  as,  for  instance,  jumps  out  of  a  win- 
dow, he  who  threatened  is  answerable  for  the  consequences.  R. 
V.  Evans,  lb*  If  a  man  have  a  beast  that  is  used  to  do  mischief, 
aod  he,  knowing  it,  suffer  it  to  go  abroad,  and  it  kill  a  maQj  tiiis 
it  seems  is  manslaughter  in  the  owner;  but  if  he  had  purposely  * 
turned  it  loose,  though  merely  to  frighten  people,  and  to  make 
what  is  called  sport,  it  is  as  much  murder  as  if  he  had  incited  a 
bear  or  a  dog  to  worry  them.  1  Hale,  431.  4  BL  Com,  197.  If  a 
man  have  a  disease,  which  in  all  likelihood  would  terminate  his 
life  in  a  short  time,  and  another  give  him  a  wound  or  hurt,  which 
hastens  his  death,  this  is  such  a  killing  as  constitutes  murder. 
1  Hale,  428.  So,  if  a  man  be  wounded,  and  the  wound  turn  to 
a  gangrene  or  fever,  for  want  of  proper  applications,  or  from  ne- 
glect, and  the  man  die  of  the  gangrene  or  fever;  this  is  also  such 
a  killing  as  would  constitute  murder;  IJTa/e,  428;  but  other- 
wise if  the  death  of  the  party  were  caused  by  improper  applica- 
tions to  the  wound,  and  not  by  the  wound  itself.  Id,  And  it  is  a 
general  rule,  that,  to  make  the  killing  murder,  the  death  must  fol- 
low within  a  year  and  a  day  after  the  stroke,  or  other  (fauseof  it. 

3.  The  person  killed  must  be  a  reasonable  creature  in  being, 
and  under  the  King's  peace.  Therefore,  to  kill  a  child  in  its  mo-i^ 
ther's  womb,  is  no  murder ;  but  if  the  child  be  bom  alive,  and 
die  by  reason  of  the  potion  or  bruises  it  received  in  the  womb,  it 
is  murder  in  the  person  who  adininistered  or  gave  them.  3  Inst. 
50.  As  to  the  words  "  the  King's  peace  "  in  the  definition  of 
murder,  they  mean  merely  that  it  is  not  murder  to  kill  an  alien 
enemy  in  time  of  war;  3  Inst,  50.  1  Hale,  433 ;  but  killing  even 
an  alien  enemy  within  the  kingdom,  unless  in  the  actual  exercise 
of  war,  would  be  murder.  1  Hale,  433. 

4.  And  lastly,  the  killing  must  be  committed  with  malice 
aforethought.  Malice  is  either  express  or  implied.  Express  ma- 
lice is  when  one,  with  a  sedate  and  deliberate  mind,  and  formed 
design,  doth  kill  another;  which  formed  design  is  evidenced  b 
external  circumstances  discovering  that  inward  intention;  as  ly- 
ing in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  him  some  bodily  harm.  1  Hale,  451.  Neither  shall 
he  be  guilty  of  a  less  crime,  who  kills  another  in  consequence  of 
such  a  wilful  act  as  shews  him  to  be  an  enemy  to  mankind  in 
general:  as  going  deliberately  with  a  hortse  used  to  strike,  or  dis- 
charging a  gun,  amongst  a  multitude  of  people.  1  Hawk.  c.  29, 
s.  1 2.  So,  if  a  man  resolve  to  kill  the  next  person  he  meets,  and 
do  kill  him,  it  is  murder,  although  he  knew  him  not;  for  it  is 
universal  malice.  4  Bl.  Com.  200.  And  it  may  be  necessary  here 
to  observe,  that  no  provocation,  however  great,  will  extenuate  or 
justify  a  homicide,  where  there  is  evidence  of  express  malice. 
See  R.  V.  Mason,  Fast.  132.  So,  where  A.  and  B.  having  fallen 
out,  A.  said  he  would  not  strike,  but  would  give  B.  a  pot  of  ale 
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to  strike  him ;  upon  which  B.  did  strike,  and  A.  thereupon  killed 
him;  this  was  holden  to  be  murder.  1  Hawk.  c.  31,  «.  24. 

And- in  many  cases,  where  no  malice  is  expressed  or  openly 
indicated,  the  law  will  imply  it  Thus,  where  a  man  wilfully 
poisons  another — ^in  such  a  deliberate  act  the  law  presumes  ma- 
lice, though  no  particular  enmity  can  be  proved.  1  Hale,  455. 
So,  if  a  man  kill  another  suddenly,  without  any,  or  without  a 
considerable,  provocation ;  if  he  kill  an  officer  of  justice  in  the 
legal  execution  of  his  duty;  if,  intending  to  do  another yefony, 
he  undesignedly  kill  a  man :  in  all  these  cases  the  law  implies 
malice,  and  the  offence  is  murder. 

As  there  are  many  very  nice  distinctions,  however,  upon  this 
subject  of  malice  prepense,  express,  and  implied,  it  may  be  de- 
sirable to  consider  the  subject  more  fully  and  minutely;  and 
which  we  shall  do  under  the  following  heads. 

KiUing  by  Poison] — Of  all  the  forms  of  death  by  which  human 
nature  may  be  overcome,  the  most  detestable  is  that  of  poison ; 
because  it  can  of  all  others  be  the  least  prevented  either  by  man- 
hood or  forethought    3/n«^48.     And,  therefore,  in  all  cases 
where  a  roan  wilfully  administers  poison  to  another,  1  Hale,  455, 
or  lays  poison  for  him,  and  either  he  or  another  takes  it,  and  is 
killed  by  it.  Id.  466,  the  law  implies  malice,  although  no  particu- 
lar enmity  can  be  proved.     If,  however,  it  were  administered  by 
mistake,  or  if  it  were  laid  with  an  innocent  intention  in  the  place 
from  which  the  deceased  took  it,  it  is  merely  homicide  by  mis- 
adventure.    So,  if  a  physician  or  surgeon  give  his  patient  a  po- 
tion or  plaster  to  cure  him,  which,  contrary  to  expectation,  kills 
him,  this  also  is  neither  murder  nor  manslaughter,  but  misadven- 
ture. Mirr.  c.  4,  s.  16.    A  distinction,  indeed,  has  been  taken  be- 
tween the  administering  a  potion,  &c.  by  a  regular  physician,  &c., 
and  one  who  is  not  so,  and  the  death  in  the  latter  case  is  said  to 
be  manslaughter  at  the  least;  Brit.  c.  5,  4  Inst.  251;  but  Lord 
Hale  very  much  questions  the  soundness  of  this  distinction.  1 
Hale,  430.    And  it  seems,  thatlf  a  person,  whether  he  be  a  regular 
practitioner  or  not,  honestly  and  bond  fide  perform  an  operation 
which  causes  the  patient's  death,  he  is  not  guilty  of  manslaughter; 
R.  V.  Van  Butehell,  SC.^P.  029;  but  if  he  be  guilty  of  criminal 
misconduct  arising  from  gross  ignorance  or  criminal  inattention, 
then  he  will  be  guilty  of  manslaughter.  ILy.  Williamson,  Id,  635« 
And  in  a  late  case,  /{.v.  Long,Sess.  O.B.  1830,  where  the  de« 
fendant,  not  a  regular  physician,  killed  a  woman  by  an  applica- 
tion, %nd  the  jury  found  that  he  entertained  a  criminal  disregard 
of  human  life,  he  was  convicted  ofand  punished  for  manslaughter. 

Killing  by  Ftghtingl — Killing  by  fighting  may  be  either  mur- 
der, or  manslaughter,  or  homicide  se  defendendOf  according  to 
circumstances. 
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1.  If  two  persons  quarrel  and  afterwards  fight,  and  one  of  them 
kill  the  other — in  such  a  case,  if  there  intervened,  between  the 
quarrel  and  the  4ght,  a  sufficient  cooling  time  for  passion  to  sub- 
side, and  reason  to  interpose,  the  killing  would  be  murder;  Fast, 
296.  1  Hale,  453 ;  but  if  such  a  time  had  not  intervened,  if  the 
parties,  in  their  passion,  fought  immediately,  or  even  if  imme- 
diately upon  the  quarrel  they  went  out  and  fought  in  a-field  (for 
this  is  deemed  a  continued  act  of  passion),  the  killing  in  such  a 
case  would  be  manslaughter  only,  3  Inst,  51,  lHak,45Z,  1 
Hawk,  c.  31,  s,  29.  Fast,  295,  whether  the  party  killing  struck 
the  first  blow  or  pot  Fast,  295.  1  Hale,  456. 

Therefore,  if  two  persons  deliberately  fight  a  duel,  and  one  of 
them  be  killed,  the  other  and  his  second  are  guilty  of  murder, 
1  Hale,  442,  452.  1  Hawk,  c.  3 1,  «.  3 1.  See  R,  v.  Oneby,  2  Sir, 
766,  no  matter  how  grievous  the  provocation,  or  by  which  party 
it  was  given.  3  ^ast,  581.  The  second  of  the  deceased,  also,  is 
deemed  guilty  of  murder,  as  being  present,  aiding,  and  abetting; 
although  Lord  Hale  seems  to  think  the  rule  of  law,  as  to  princi- 
pals in  the  second  degree,  too  far  strained  in  that  case.  1  Hale, 
442,  452. 

And  even  in  the  case  of  a  sudden  quarrel,  where  the  parties 
immediately  fight,  the  case  may  be  attended  with  such  circum- 
stances as  will  indicate  malice  upon  the  part  of  the  party  killing; 
and  the  killing  then  would  be  murder,  and  not  merely  man- 
slaughter.    If,  for  instance,  the  party  killing  began  the  attack 
under  circumstances  of  undue  advantage — as,  if  A.  and  B.  quar- 
rel, and  A.  draw  his  sword  and  make  a  pass  at  B.,  and  B.  there- 
upon draw  his  sword,  and  they  fight,  and  B.  is  killed :  A.  would 
be  guilty  of  murder ;  for  his  making  the  pass  before  B.  had  drawn 
his  sword,  s)iews  that  he  sought  his  blood.  Fast.  295.  So,  where 
A.  and  B.  quarrelled,  and  A  threw  a  bottle  at  B.,  and  then  drew 
his  sword,  and  B.  then  threw  the  bottle  back  at  A.,  and  wounded 
him,  upon  which  A.  immediately  stabbed  him :  this  was  holden 
to  be  murder.  R,  v.  Mawgridge,  Kel,  128.     But  if  the  parties,  at 
the  commencement,  attack  eacll  other  upon  equal  terms,  and 
afterwards,  in  the  course  of  the  fight,  one  of  them  in  his  passion 
snatch  up  a  deadly  weapon  and  kill  the  other  with  it;  this  would 
be  manslaughter  only.    1  East,  P,  C,  243.  R.  v.  Taylor,  5  Burr, 
2793.   R,  V.  Anderson,  1  Russ.  447.    R,  v.  Kelsall;J.  C,  ^  P,  437. 
Thus  ^here,  after  mutual  blows  between  the  defendant  and  the 
deceased,  the  defendant  knocked  the  deceased  down,  and,  after  he 
was  upon  the  ground,  stamped  upon  his  stomach  and  belly  with 
great  force,  and  thereby  killed  him :  this  was  held  to  be  only 
manslaughter.    R.  v.  Ayet,  R.8f  R,  166.     Where  the  defendant 
and  others  quarrelled  in  a  public-house,  and  there  was  an  affray 
amongst  them,  and  the  defendant  threw  the  deceased  on  the 
ground  and  was  beating  him  severely,  when  some  person  calling 
to  him  not  to  murder  the  man,  he  said,  "  damn  him,  I  wiUmur-^ 
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derhim/'  upon  which  one  of  the  party  gave  the  defendant  a  blow 
and  knocked  him  down ;  the  defendant  then  went  into  the  yard, 
and  in  about  a  minute  returned  in  a  violent  passion  with  a  pitch 
fork ;  in  the  mean  time  the  deceased  had  armed  himself  with  a 
fire  shovel,  and  had  struck  one  of  the  defendant's  party  on  the 
head,  when  the  defendant,  not  seeing  the  blow,  returned  from  the 
yard  and  from  behind  ran  one  of  the  groins  of  the  fork  into  the 
deceased's  temple,  of  which  he  died ;  it  was  doubted  by  some  of 
the  judges  whether  this  was  more  than  manslaughter,  and  ac- 
cor^gly  the  defendant  was  recommended  for  a  conditional  par- 
don. R,  V.  Rankin^  R»  ^  R.  4S, 

So,  if  there  be  any  other  circumstance  in  the  case  indicative  of 
malice  in  the  party  killing,  it  will  be  murder.  As,  for  instance, 
if  two  persons  fight  upon  a  sudden  quarrel,  and  be  separated ;  and 
one  of  them  afterwards,  having  provided  himself  with  a  deadly 
weapon,  lies  in  wait  for  the  other,  to  have  an  opportunity,  thus 
armed,  to  renew  the  quarrel ;  and  they  accordingly  meet,  quar- 
rel, and  fight,  and  the  man  who  is  armed  kills  the  other:  this  is 
murder.  See  R.  v.  Snow,  I  Leach,  151.  1  Eastj  P.  C.  245.  So,  if 
two  persons  fight  from  malice,  and  pretend  or  feign  a  reconcilia- 
tion, and  they  afterwards  meet  and  suddenly  fight  upon  the  score 
of  the  old  malice,  and  one  of  them  be  killed:  this  is  murder,  and 
not  merely  manslaughter,  i  Hale,  451.  So,  if  B.  challenge  A., 
and  A.  refuse  to  meet  him,  but  tells  him  that  he  shall  be  on  his 
way  to  such  a  place  upon  business  at  such  a  time ;  and  B.  meet 
him  on  his  way  and  assault  him,  and  they  fight,  and  A.  kills  B. : 
if  it  appear  that  A.  made  this  communication  for  the  purpose  of 
evading  tSie  law,  by  giving  the  fight  the  appearance  of  a  sudden 
quarrel,  the  killing  would  be  murder ;  but,  if  the  communication 
were  made  undesignedly,  it  would  be  manslaughter  only.  1  Hawk. 
c.  31,  s.  25. 

2.  A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors, 
was,  however,  an  unlawful  act ;  and  so  are  boxing  and  sword- 
playing,  the  succeeding  amusement  of  their  posterity ;  therefore, 
if  a  knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be 
killed,  such  killing  is  manslaughter.  4  BL  Com.  183.  But,  it  is 
said,  that  if  the  King  command  or  permit  such  diversion,  the  act 
being  in  that  case  lawful,  the  killing  would  be  misadventure  only. 
1  Hale,  473. 

3.  If  two  men  fight  upon  a  sudden  quarrel,  and  one  of  them 
after  a  while  endeavours  to  avoid  any  further  struggle,  and  re- 
treats as  far  as  he  can,  until  at  length  no  means  of  escaping  his 
assailant  remain  to  him,  and  he  then  turns  round  and  kills  his 
assailant  in  order  to  avoid  destruction :  this  homicide  is  excus- 
able, as  being  committed  in  self-defence;  Fost,  277;  and,  malice 
apart,  it  is  little  matter,  in  such  a  case,  which  struck  the  first 
blow  at  the  beginning  of  tlie  contest.  Id.  1  Hale,  482 ;  but  see 
1  Hawk.  c.  29,  s,  17.     And  the  sam^  of  course,  where  one  maa 
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attacks  another,  and  the  latter,  without  fighting,  flies,  and  then 
turns  round  and  kills  his  assailant,  as  above  mentioned.  But  in 
^ither  of  these  cases,  to  shew  that  it  was  homicide  Me  defendendo, 
It  must  appear,  that  the  party  killing  had  retreated,  either  as  far 
as  he  could,  by  reason  of  some  wall,  ditch,  or  other  impediment, 
or  as  far  as  the  fierceness  of  the  assault  would  permit  him,  1  Halt, 
48 1|  483,  for  the  assault  may  have  been  so  fierce  as  not  to  allow 
him  to  yield  a  step,  without  manifest  danger  of  his  life,  or  enor- 
mous bodily  harm;  and  then  in  his  defence,  if  there  be  no  other 
way  of  saving  his  own  life,  he  may  kill  his  assailant  instantly. 
The  distinction  between  this  kind  of  homicide  and  manslaughter 
is,  that  here  the  slayer  could  not  otherwise  escape,  although  he 
would ;  in  manslaughter  he  would  not  escape  if  he  could. 

And  as  the  manner  of  the  defence,  so  is  also  the  time,  to  be 
considered:  for  if  the  person  assaulted  do  not  fall  upon  the  ag- 
gressor until  the  affray  is  over,  or  when  he  is  running  away,  that 
is  revenge,  and  not  defence.  4  BL  Com.  185.  Neither,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen  him- 
self from  the  guilt  of  deliberate  murder:  for  if  A.  and  B.  agree  to 
fight  a  duel,  and  A.  give  the  first  onset,  and  B.  retreat  as  far  as 
he  safely  can,  and  then  kill  A.,  this  is  murder,  because  of  the 
previous  malice  and  concerted  design.  1  Halef  479. 

Under  this  excuse  of  self-defence,  the  principal  civil  and  na- 
tural relations  are  comprehended ;  therefore,  master  and  servant, 
parent  and  child,  husband  and  wife,  killing  «n  assailant  in  the 
necessary  defence  of  each  other  respectively,  are  excused;  the  act 
of  the  relation  assisting  being  construed  the  same  as  the  act  of 
the  party  himself.  1  Htde,  484. 

There  is  one  species  of  homicide  se  defendendo,  where  the  party 
slain  is  equally  innocent  as  he  who  occasions  his  death :  as,  for 
instance,  that  case  mentioned  by  Lord  Bacon,  {Elem.  c.  5,  see 
ako  I  Hawk.  c.  28,  s.  26),  where  two  persons,  being  shipwrecked, 
and  getting  on  the  same  plank,  but,  finding  it  not  able  to  save 
them  both,  one  of  them  thrusts  the  other  from  it,  and  he  is 
drowned :  this  homicide  is  excusable  through  unavoidable  neces- 
sity, and  upon  the  principle  of  self-defence. 

4.  If,  when  two  persons  are  fighting,  a  third  come  up,  and 
take  the  part  of  one  of  them,  and  kill  the  other,  this  will  be  man- 
slaughter in  the  third  party;  1  Hawk.  c.  31, «.  35,  56 ;  and  mur- 
der or  manslaughter  in  the  person  whom  he  assisted,  according 
as  the  fight  was  deliberate  and  premeditated,  or  upon  a  sudden 
quarrel.  Id.  s.  55.  If  the  fighting,  however,  were  deliberate,  or 
odierwise  of  malice,  and  the  third  party,  when  he  interfered,  knew 
it  to  be  so,  the  killing  would  be  murder,  both  in  the  party  who 
thus  interfered,  and  in  the  person  whom  he  assisted.  1  Ecut,  P.  C. 
291,  292.  If,  on  the  other  hand,  the  third  party,  who  thus  in- 
terferes, be  killed,  it  is  but  manslaughter.  Id.  and  see  12  Co.  87. 
Kel.  59. 
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KilHng  upon  provocation] — No  provocadon  whaterer  can  ren- 
der homicide  justifiable,  or  even  excusable;  the  least  it  can 
amount  to  is  manslaughter.     If  a  man  kill  another  suddenly, 
without  any,  or  without  a  considerable  provocation,  the  law  im- 
plies malice,  and  the  homicide  is  murder;  but  if  the  provocation 
were  great,  and  such  as  must  have  greatly  provoked  him,  the 
killing  is  manslaughter  only.  Kel,  135.  1  Hale,  466.   Post,  290. 
In  considering,  however,  whether  the  killing  upon  provocation 
amoun^  to  murder  or  manslaughter,  the  instrument  wherewith 
the  honilcide  was  effected  must  also  be  taken  into  consideration ; 
for  if  it  were  effected  with  a  deadly  weapon,  the  provocation 
must  be  great  indeed,  to  extenuate  the  offence  to  manslaughter ; 
if  with  a  weapon  or  other  means  not  likely  or  intended  to  pro- 
duce death,  a  less  degree  of  provocation  will  be  sufficient ;  in  fact, 
the  mode  of  resentment  must  bear  a  reasonable  proportion  to 
the  provocation,  to  reduce  the  offence  to  manslaughter.     Where 
some  provoking  words  being  used  by  a  soldier  to  a  woman,  she 
gave  him  a  box  on  the  ear ;  and  the  soldier  immediately  gave  her 
a  blow  with  the  pommel  of  his  sword  on  the  breast,  and  then  ran 
after  her,  and  stabbed  her  in  the  back ;  this  was  at  first  deemed 
murder;  but  it  appearing  afterwards  that  the  blow  given  to  the 
soldier  was  with  an  iron  patten,  and  that  it  drew  a  great  deal  of 
blood,  the  offence  was  holden  to  be  manslaughter  only.  R.  v. 
Stedman,  Fost.  292.     Where  two  soldiers  demanded  to  be  ad- 
mitted to  a  public  house  to  drink,  and  the  landlord  refused,  be- 
cause it  was  after  eleven  o'clock  at  night ;  one  of  them,  how- 
ever, upon  the  door  being  afterwards  opened  to  let  out  company, 
rushed  in,  and  whilst  the  landlord  was  struggling  to  get  him  out, 
the  other  soldier  struck  the  landlord  on  the  head  with  a  sharp 
instrument,  and  killed  him :  this  was  holden  to  be  murder,  not- 
withstanding the  struggle  with  the  other  soldier;  besides,  the 
landlord  had  a  right  to  put  him  out  of  his  house.  R,  v.  Wil- 
toughby,  1  Eastf  P.  C.  288.   1  Russ,  437.      So,  where  a  park 
keeper,  having  found  a  boy  stealing  wood,  tied  him  to  a  horse's 
tail,  and  dragged  him  along  the  park,  and  the  boy  died  of  the  in- 
juries he  thereby  received:  this  was  holden  to  be  murder.     1 
Hale,  454.     So,  in  all  other  cases,  where,  upon  a  sudden  provo- 
cation one  beats  another  in  a  cruel  and  unusual  manner,  so  that 
he  dies,  it  is  murder,  4  Bl.  Com.  199.  and  see  R.  v.  Tranter  et  al.  1 
Sir.  499.  Post.  293.     An  unwarrantable  imprisonment  of  a  man's 
person,  however,  has  been  holden  sufficient  provocation  to  make 
a  killing,  even  with  a  sword,  manslaughter  only.  R,  v.  Buckner, 
Sty,  467.    R,  v.  Wither,  1  East,  P.  C.  233.     Therefore,  where  a 
constable  took  a  man  without  warrant,  upon  a  charge  which  gave 
him  no  authority  to  do  so,  and  the  prisoner  ran  away,  and  J.  S., 
who  was  with  the  constable  all  the  time,  ran  after  the  prisoner, 
who,  to  prevent  his  being  retaken,  killed  J.  S. :  it  was  holden  to  be 
manslaughter  only,  although,  whilst  under  the  charge  of  the  con- 
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stable,  the  prisoner  struck  the  man  who  gave  the  charge;  be- 
cause a  blow  under  the  provocadon  of  the  illegal  arrest  would 
not  justify  the  constable  in  detaining  him,  unless  the  blow  were 
likely  to  be  followed  by  dangerous  consequences,  and  formed  a 
new  and  distinct  ground  of  detainer.  72.  v.  Curvatif  R.  Sf  M.  132. 
See  R.  V.  Thompson,  post,  p,  325.  So,  if  a  man  pull  another's 
nose^  or  offer  him  any  other  great  personal  indignity,  and  the 
other'  thereupon  immediately  kill  him,  it  is  manslaughter  only. 
KeL  135.  4BL  Com.  191.  Or  if  a  man  take  another  in  adultery 
with  his  wife,  and  kill  him  directly  upon  the  spot,  this  is  man- 
slaughter merely.  1  Hale,  486.  R.  v.  Manning,  T,  Raym.  212. 
Where  a  boy,  after  fighting  with  another,  ran  home  bleecUng  to 
his  father;  and  the  father  immediately  took  a  small  cudgel,  and 
ran  three  quarters  of  a  mile  to  the  place  where  the  other  boy  was, 
and  struck  him  a  single  blow  with  the  stick,  of  which  blow  the 
boy  afterwards  died :  this  was  holden  to  be  manslaughter  only. 
R.  V.  Rowley,  12  Co.  87 ;  and  see  Fost.  294.  Where  a  mob  threw 
a  pickpocket  into  a  pond,  for  the  purpose  of  ducking  him,  but  he 
was  unfortunately  drowned :  this  was  holden  to  be  manslaughter. 
R.  V.  Frayt  1  East,  P.  C.  236.  But  it  may  safely  be  laid  down  as 
a  general  rule,  that  no  words  or  gestures,  however  opprobrious 
or  provoking,  will  be  considered  in  law  to  be  provocation  suffi- 
cient tp  reduce  homicide  to  manslaughter,  if  the  killing  be  effect- 
ed with  a  deadly  weapon,  or  an  intention  to  do  the  deceased 
some  grievous  bodily  harm  be  otherwise  manifested;  but  if  effect- 
ed with  a  blow  of  a  fist,  or  of  a  stick,  or  other  weapon  not  likely 
to  kill,  it  is  manslaughter  only.  Fost.  290,  291.  1  H<de,  455. 

But  in  all  cases,  to  reduce  a  homicide  upon  provocation  to 
manslaughter,  it  is  essential  that  the  battery  or  wounding,  &c. 
appear  to  have  been  inflicted  immediately  iipon  the  provocation 
being  given ;  for  if  there  be  a  sufficient  cooUng  time  for  passion 
to  subside  and  reason  to  interpose,  and  the  person  so  provoked 
afterwards  kills  the  other,  this  is  deliberate  revenge,  and  not 
heat  of  blood,  and  accordingly  amounts  to  murder.  Fost.  296. 
So,  if  there  be  evidence  of  express  malice,  the  killing  will  be 
murder,,  however  great  the  provocation.  See  R.  v.  Mason,  Fost. 
1Z2,  and  see  Fost.  296. 

Killing  hy  correction'] — Where  a  parent  is  moderately  correct- 
ing his  child,  a  master  his  servant  or  scholar,  or  an  officer  punish- 
ing a  criminal^  and  happens  to  occasion  his  death,  it  is  only  mis- 
adventure ;  but  if  he  exceed  the  bounds  of  moderation,  either  in 
the  manner,  the  instrument,  or  the  quantity  of  punishment,  and 
death  ensues,  it  is  manslaughter  at  the  least,  and  in  some  cases 
(according  to  the  circumstances)  murder.  1  Hale,  473,  474. 
Where  a  master  corrected  his  servant  with  an  iron  bar,  and  a 
schoolmaster  stamped  on  his  scholar's  belly,  so  that  each  of  the 
sufferers  died:  these  were  justly  holden  to  be  murders;  because 
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the  correction  being  excessive,  and  such  as  could  not  proceed  but 
from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of  killing. 
Id.  Fast.  262.  So,  in  all  other  cases,  where  the  correction  is  in- 
fficted  with  a  deadly  weapon,  and  the  party  dies  of  it,  it  will  be 
murder ;  if  with  an  instrument  not  Ukely  to  kill,  though  impro- 
per for  the  purpose  of  correction,  it  will  be  manslaughter.  Fogt. 
262.  Where  a  master  struck  his  servant  with  one  of  his  clogs, 
because  he  had  not  cleaned  them,  and  death  unfortunately  en- 
sued; it  was  holden  to  be  manslaughter  only,  because  the  clog 
was  very  unlikely  to  cause  death,  and  the  master  consequently 
could  not  have  the  intention  of  taking  away  the  servant's  life  by 
hitting  him  with  it.  fi.  v.  Turner,  Comb,  407,  408.  and  see  R.  v. 
^iggi  1  Leach,  378,  n.  and  Anon.  1  East,  P.  C,  261. 

KilUng  in  defence  of  property,  <^e.] — Tf  any  person  attempt  to 
rob  or  murder  another  in  or  near  the  highway,  or  in  a  dwelling- 
house,  or  attempt  burglariously  to  break  any  dwelling-house  in 
the  night  time,  and  be  killed  in  the  attempt,  the  slayer  shall  be 
acquitted  and  discharged,  for  the  homicide  is  justifiable,  and  the 
killing  b  without  felony.  See  9  G.  4,  c.  31,  «.  10.  and  see  I  Hale, 
481,  ^c.  And  the  same,  where  a  man  is  killed  in  attempting  to 
bum  a  house,  1  Hale,  488,  or  where  a  woman  kills  a  man  who 
attempts  to  ravish  her,  Bac.  Elem,  84.  1  Hawk,  c,  28,  s,  22,  or 
where  a  man  is  killed  in  attempting  to  break  open  a  house  in  the 
day  time  with  intent  to  rob,  1  Hale,  488,  or  to  commit  any  other 
forcible  and  atrocious  crime.  Bract.  155.  Fost.  273.  Kel.  128, 
129.  1  Hale,  484.  See  R.  v.  Levet,  Cro.  Car.  538.  and  see  Fost. 
299.  R.  V.  Ford,  Kel.  51.  And  not  only  the  party  whose  person 
or  property  is  thus  attacked,  but  his  servants,  and  other  members 
of  his  family,  and  even  strangers  who  are  present  at  the  time, 
are  equally  justified  in  killing  the  assailant  l^o/e,  481.  484. 
Fost.  274.  The  above  rule,  however,  does  not  extend  to  felonies 
without  force,  such  as  picking  pockets,  1  Hale,  4S8,  nor  to  mis- 
demeanors of  any  kind;  and  even  in  cases  within  the  rule,  it 
must  be  proved  that  the  intent  to  commit  such  forcible  and  atro- 
cious crime  was  clearly  manifested  by  the  felon,  1  Hale,  484, 
otherwise  the  homicide  will  be  manslaughter  at  least,  if  not  mur- 
der. Where  a  servant  set  to  watch  in  his  master's  garden  at 
night,  shot  a  person  whom  he  saw  going  into  his  master's  hen- 
roost; it  was  holden  that  he  was  not  justified  in  so  doing,  unless 
he  had  fair  ground  to  believe  his  own  life  to  be  in  actual  danger. 
R.  V.  ScvUy,  I  C.  4-  P.  319.  In  cases  within  the  rule,  it  may  be 
necessary  to  observe,  that  the  party  whose  person  or  property  is 
attacked,  is  not  obliged  to  retreat,  as  in  other  cases  of  self-defence, 
but  may  even  pursue  the  assailant  until  he  find  himself  or  his 
property  out  of  danger.  Fost.  273. 

What  we  have  now  said  relates  to  felonies  by  force.  In  the 
case  of  forcible  misdemeanors,  such  as  trespass  in  takings  goods, 
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although  the  owner  imay  justify  beating  the  trespasser,  in  order 
to  make  him  desist,  yet,  if  he  kill  him,  it  will  be  manslaughter ; 
1  Halet  485,  486;  or  if,  instead  of  beating  him,  he  attack  him 
with  a  deadly  weapon,  it  would  perhaps  be  murder,  particularly 
if  the  wound  were  given  after  the  party  had  desisted  from  the 
trespass.  Id.  473.  See  R.  v.  Smith,  1  Russ.  459.  But,  in  defence 
of  a  man's  house,  the  owner  or  his  family  may  kill  a  trespasser 
who  would  forcibly  dispossess  him  of  it,  in  the  same  manner  as 
he  might,  by  law,  kill  in  self-defence  a  man  who  attacked  bim 
personally ;  with  this  distinction,  however,  that,  in  defending  his 
house,  he  need  not  retreat,  as  in  other  cases  o{se  defendendo,  for 
that  would  be  giving  up  his  house  to  his  adversary.  1  Halej  485, 
486.  As  to  personal  assaults,  where  the  party  assaulted  kills  his 
adversary,  we  have  already  considered  them  under  the  foregoing 
heads. 

Killing  without  intention,  whilst  doing  another  act'] — If  a  per- 
son, whilst  doing  or  attempting  to  do  another  act,  undesignedly 
kill  a  man — if  the  act  intended  or  attempted  were  a  felony,  the 
killing  is  murder;  if  unlawful,  {malum  in  se),  but  not  amounting 
to  felony,  the  killing  is  manslaughter:  if  lawful,  (that  is,  not  be- 
ing malum  m  se),  homicide  by  misadventure  merely.  If  a  man  de- 
liberately shoot  at  A.,  and  miss  him,  but  kill  B.,  this  is  murder. 
Fost.  261.  1  Hale,  441. 438.  So,  if  he  strike  at  A.,  and  by  accident 
strike  B.,  it  is  murder.  R,  v.  Hunt,  R,8fM,  93.  If  a  man  lay  poison 
for  A.,  and  B.  (against  whom  he  had  no  malicious  intent)  take 
it,  and  it  kill  him,  this  is  likewise  murder.  1  Hale,  436.  R,  v. 
Shtnders,  Plowd*  474.  R.  v.  Gore,  9  Co.  81.  So  if,  whilst  two  men 
are  deliberately  fighting,  a  third  go  between  them  to  part  them, 
and  be  killed  by  one  of  them,  it  is  murder,  1  Hale,  441,  whether 
he  were  killed  accidentally  or  designedly.  If  a  man  shoot  at 
another's  poultry,  with  intent  to  steal  them,  and  by  accident  kill 
a  man,  it  is  murder;  if  without  such  intention  it  is  manslaughter, 
the  act  of  shooting  at  the  poultry  being  unlawful,  but  not  feloni- 
ous. Fost.  258.  If  3  man  throw  a  stone  at  a  horse,  and  it  hit 
the  rider  and  kill  him,  it  is  manslaughter.  1  Hale,  39.  If,  when 
engaged  in  an  unlawful  or  dangerous  sport,  a  man  kill  another 
by  accident,  it  is  manslaughter;  Fost.  259,  260,  261.  \Hale, 
472,  473.  1  Hawk.  c.  29,  «.  5 ;  if  the  sport  were  lawful  and  not 
dangerous,  it  would  be  homicide  by  misadventure  merely.  Fost, 
260.  So,  if  a  man,  intending  to  kill  a  person  attempting  to  com- 
mit  a  forcible  and  atrocious  crime- against  his  person  or  propet-ty, 
(see  ante,  p.  320),  by  mistake  kill  one  of  his  own  family,  it  is 
homicide  by  misadventure  merely.  See  Cro.  Ctar^  538.  Where  a 
roan  is  at  work  with  a  hatchet,  and  the  bead  of  it  flies  off  and 
kills  a  bystander,  this  is  homicide  by  misadventure.  1  Hawk, 
e.  29,  s.  2.  So,  if  a  man,  shooting  at  game,  by  accident  kill 
another,  it  is  homicide  by  misadventure  merely,  even  although 
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the  party  be  unquaHfied ;  Fast.  259;  for  the  use  of  fire  arms  by 
an  unqualified  person  is  merely  a  prohibited  act,  and  not  maium 


m  se 


There  are  two  seeming  exceptions,  howeveri  to  the  above  r^e. 
First,  If  two  persons  be  fighting,  under  such  drcumstances  that 
if  one  were  killed  it  would  be  manslaughter  only  in  the  omor; 
if,  in  such  a  case,  an  innocent  party  be  unintentionally  kiHed  by 
one  of  them,  it  is  manslaughter  only.  Fott.262.  JLy.Brounh 
1  Leach,  148.  This,  perhi^s,  is  not  stricdy  an  exception;  for 
the  act,  m  which  the  parties  are  engaged,  namely,  the  fightmg,  is 
not  in  itself  felonious,  altiiough  tiie  result  of  it  may  be  so. 

Seamdly,  Where  an  act,  in  itself  lawfal,  is  at  the  same  tone 
dangerous— in  order  to  render  an  unintentional  homiade  fifwn 
it  excusable,  it  must  appear  that  the  party,  whilst  doing  the  act, 
used  such  a  degree  of  caution  as  to  make  it  improbable  that  any 
danger  or  injury  should  arise  firom  it  to  others:  if  not,  the  homi- 
cide will  be  manslaughter  at  the  least  .  ,     a^     A. 

For  instance,  if  a  workman  throw  stones  or  rubbish,  »c.  from 
a  house,  and  thereby  kill  a  person  pasfdng  underneath,  it  m  mur- 
der, manslaughter,  or  homicide  by  misadventure,  according  to 
the  degree  of  precaution  taken  by  him  that  no  person  should  be 
injured  by  them,  and  of  the  necessity  of  such  precantion.     If  he 
did  it  without  previously  warning  the  persons  benesth,  and  at  a 
time  when  it  was  likely  that  persons  were  passing,  it  would  be 
murder ;  3  Inst,  57 ;  if  at  a  time  when  it  was  not  Bkely  that  any 
persons  were  passing,  it  would  be  manslaughter;  Fast,  262;  if 
in  a  retired  place,  where  no  persons  were  in  the  haUt  of  paaong, 
or  likely  to  pass,  it  would  be  misadventure  merely*  Foft,  262. 
1  Hale,  472. 475.     But  if  he  previously  gave  warning  to  the  per- 
sons beneath — ^then,  if  it  happened  in  a  country  village,  where 
few  persons  pass,  it  is  misadventure  only;  Fast,  262.   1  Haief 
472.  475 ;  if  in  London  or  other  populous  town,  {KeL  40),  at  a 
time  when  the  streets  are  full,  (Fost,  26S),  it  would  be  man- 
slaughter. 

If  a  man,  breaking  an  unruly  or  vicious  horse,  ride  mm 
amongst  a  crowd,  and  the  horse  kick  a  man  and  kill  him :  thb 
is  murder,  if  the  rider  brought  the  horse  into  the  crowd  with  an 
intent  to  do  mischief  or  even  to  divert  himself  by  frightening  the 
crowd;  1  Howib.c.  31.  «.  68;  manslaughter,  if  done  hee^easly 
and  incautiously  only.  1  East,  P.  C.  231.  Seel  HaU,  475. 
1  Hawk,  e.  29,  s,  12. 

If  a  man,  driving  a  cart  or  other  carriage,  drive  it  over  another 
man  and  kill  him: — if  he  saw  or  had  timely  notice  of  the  fco- 
bable  mischief,  and  yet  drove  on,  it  would  be  murder;  1  HmU^ 
475.  Fost,  263;  if  he  purposely  drove  it  furiously  in  amongst  a 
crowd,  it  would  probably  be  murder;  stmb.,  if  in  a  street  where 
persons  were  much  in  the  habit  of  pas^ng,  it  would  be  Bssn- 
sUughter ;  jser  Hi^,  C.  J.,  1  East,  P.  C.  263;  if  in  a  place  where 
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people  did  not  usually  pass,  mbadventure  merely,  provided  he 
took  that  care  which  persons  in  similar  situations  are  accustom> 
ed  to  do.  Anon,  1  Eastf  P.  C,  263.  But,  if  he  drove  at  an  un- 
usual pace,  it  wil\  be  manslaughter,  though  he  called  to  the  de- 
ceased to  get  out  of  the  way,  and  the  deceased  might  have  done 
so  had  he  not  been  drunk.  R,  v.  Walker,  ICS^P,  320.  As  to 
aecidentt  by  tJte  furious  driving  of  stage  coaches,  see  1  Cr.  4,  c.  4 ; 
and see7  ^S  G. 4,  c.  75,  s.  38,  as  to  accidents  occasioned  by  the 
overloading  of  boats  by  watermen. 

Where  a  man  lays  poison  to  kill  rats,  and  another  man  takes 
it,  and  it  kills  him;  if  the  poison  were  laid  in  such  a  manner  or 
place  as  to  be  mistaken  for  food,  it  is,  perhaps,  manslaughter;  1 
Hale,  431 ;  if  otherwise,  misadventure  only.  Id, 

If  a  man  discharge  a  loaded  gun  amongst  a  multitude  of  peo- 
ple, and  death  ensue,  it  is  murder;  for  the  law  in  such  a  case  will 
imply  malice.  1  Hale,  475.  If  he  discharge  it,  merely  for  the 
purpose  of  i^nloading  it,  or  the  like,  and  death  ensue — then,  if 
it  were  in  a  place  where  persons  were  likely  to  pass,  it  is  man- 
slaughter; JLv,  Burton,  1  Str,  481;  otherwise,  misadventure 
only.  As  to  spring  guns,  see  Hot  v.  Wilkes,  ZB.SfA,  304.  7 
4*  8  G,A,  c,  18.  Where  a  man  gave  a  loaded  gun  to  his  servant, 
to  protect  a  corn  field  from  deer  during  the  night,  with  instruc- 
tions to  fire  when  he  heard  any  bustle  in  the  corn  by  the  deer ; 
and  the  master  himself  unfortunately  rushed  into  the  com  during 
the  night,  and  the  servant,  imagining  it  to  be  the  deer,  fired,  and 
shot  his  master:  this  was  holden  to  be  misadventure.  1  Hale,  476. 
Where  a  man,  finding  a  pistol  in  the  street,  brought  it  home,  and 
imagining  (from  having  tried  it  with  the  rammer)  that  it  was  not 
loaded,  presented  it  in  sport  at  his  wife,  drew  the  trigger,  and 
killed  her:  this  was  holden  to  be  manslaughter;  R,y,Rampton, 
KeL  41 ;  but  Foster,  J.,  doubts  the  propriety  of  the  decision,  as 
the  defendant  took  the  usual  precaution  to  ascertsdn  that  the  pis- 
tol was  not  loaded;  see  Post,  264, 265;  and  clearly,  if  he  took 
not  this  or  other  reasonable  precaution,  it  would  be  manslaugh- 
ter. If  a  man,  shooting  at  butts  or  a  target,  by  accident  kill  a  by- 
stander, it  is  misadventure ;  1  Hale,  472,  475, 38 ;  but  this  must 
be  understood  of  cases  where  a  proper  precaution  to  prevent  ac- 
cidents has  been  taken ;  for  if  the  target,  &c.  be  placed  near  a 
highway  or  path,  where  persons  are  in  the  habit  of  passing,  the 
killing  would  probably  be  deemed  manslaughter. 

So,  if  a  man,  knowing  that  people  are  passing  along  a  street, 
wantonly  throw  a  stone  or  shoot  an  arrow  into  it,  likely  to  do  an 
injury,  with  an  intent  to  hurt  some  of  the  persons  passing,  and  a 
person  be  killed  by  it,  it  is  murder,  although  the  stone  or  arrow 
was  not  intended  to  hit  any  particular  person ;  1  Hale,  475,  3 
Inst,  57;  but  if  it  were  done  thoughtlessly  and  incautiously,  and 
without  intent  to  hmrt  any  one — then,  if  it  were  thrown  or  shot 
ijito  a  place  where  people  were  in  the  habit  of  passing,  the  kill- 
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ing  is  manslaughter ;  1  Hate,  475.  1  Hawk,  c,  29,  s.  9 ;  if  into  a 
place  where  persons  vrere  not  likely  to  pass,  misadventure  only. 

Killing  officers  of  justice,  and  others'] — If  a  man  kill  an  officer 
of  justice,  either  civil  or  criminal,  such  as  a  bailiff,  constable, 
watchman,  &c.  in  the  legal  execution  of  his  duty,  or  any  person 
acting  in  aid  of  him  (whether  specially  called  thereunto  or  not,  1 
Hale,  462),  or  any  private  person  endeavouring  to  suppress  an 
atthij,  or  apprehend  a  felon,^Knowing  his  authority,  or  the  inten- 
tion with  which  he  interposes :  the  law  will  imply  malice,  and  the 
offender  will  be  guilty  of  murder.  1  Hale,  456,457.  460.  Fost, 
308  et  seq.  And  the  officer  and  persons  acting  in  aid  of  him 
enjoy  this  privilege  and  protection,  eundo,  morando,  et  redeundo : 
therefore,  if  an  officer,  on  his  way  to  do  his  duty,  be  opposed  and 
killed,  it  is  murder ;  or  if  he  arrive  at  the  place,  and  in  conse- 
quence of  opposition  retreat,  and  on  his  retreat  be  killed,  it  is 
murder.  Fost.  308,  309.  9  Co,  67  b.  1  Hale,  462.  Three  things 
are  to  be  attended  to  in  matters  of  this  kind :  the  legality  of  the 
deceased's  authority,  the  l^^lity  of  the  manner  in  which  he  exe- 
cuted it,  and  the  defendant's  knowledge  of  that  authorit)^;  for  if 
an  officer  be  killed  in  attempting  to  execute  a  writ  or  warrant  in- 
valid on  the  face  of  it,  or  against  a  wrong  person,  or  out  of  the 
district  in  which  alone  it  coidd  legally  be  executed ;  or  if  a  pri- 
vate person  interfere  and  act  in  a  case  where  he  has  no  authority 
by  law  to  do  so ;  or  if  the  defendant  had  no  knowledge  of  the 
officer's  business,  or  of  the  intention  with  which  a  private  person 
interferes,  and  the  officer  or  private  person  be  resisted  and  killed : 
the  killing  will  be  manslaughter  only. 

1.  As  to  the  legality  of  the  authority : — If  an  officer,  having  a 
warrant  from  a  proper  magistrate  to  apprehend  B.  for  felony ;  or 
if  B.  be  indicted  for  felony ;  or  if  hue  and  cry  be  levied  against 
B. :  in  these  cases,  if  B.  or  any  of  his  accomplices  kill  the  officer  or 
any  person  joining  in  the  hue  and  cry,  it  is  murder,  whether  B. 
be  guilty  or  innocent  of  the  felony  charged  against  him.  Fost. 
318.  But  if  the  warrant  were  illegal  and  void  upon  the  face  of 
it,  see  1  Hale,  459.  1  Eeut,  P,  C.  310,  or  issued  with  a  blank  in 
it,  and  the  blank  afterwards  filled  up,  R,  v.  Stockley,  1  East,  P, 
C  310,  and  see  Housin  v.  Barrow,  6  T,  R.  122.  K  v.  Winwick,  8 
Id.  454,  or  attempted  to  be  executed  against  C.  instead  of  B., 
the  killing  would  be  manslaughter  only.  If  a  writ  of  execution 
in  civil  cases  be  correct  upon  the  face  of  it,  although  the  judg- 
ment be  erroneous,  or  the  proceedings  irregular,  if  the  officer,  in 
endeavouring  to  execute  it,  be  resisted  and  killed,  it  is  murder; 
1  Hale,  457.  Fost,  411,  412 ;  but  if  the  writ  were  a  nullity  on  the 
face  of  it,  or  if  the  warrant  upon  it  were  attempted  to  be  execut* 
ed  by  any  other  than  the  officer  to  whom  it  was  directed  (the 
officer  himself  not  being  present,  or,  at  least,  acting  in  the  arrest, 
see  Cowp,  65),  the  killing  would  be  manslaughter  only.    If  an  in* 


noeeot  person  be  indicted  for  a  felony,  and  an  attempt  be  made 
to  arrest  him  for  it,  without  warrant,  and  he  resist  and  kill  the 
party  attempting  to  arrest  him :  if  the  party  attempting  the  arrest 
weK  a  constable,  the  killing  is  murder;  1  Hawk.  c.  28,  «.  12.  2 
SUdBi  84, 87,  91 ;  if  a  private  person,  manslaughter ;  see  2  Hale^ 
83.  92;  because  the  constable  has  authority  by  law  to  arrest  in 
such  a  case,  a  private  person  has  not.  And  the  same  in  all  cases 
where  a  person  is  arrested  or  attempted  tP  be  arrested  upon  a 
reasonable  suspicion  of  felony.  See  Samuel  y.  Payne,  Doug. 
359.  Upon  an  indictment  for  shooting  at  and  cutting  a  consta- 
ble, with  intent,  &c.,  it  appeared  that  the  defendant  had  been 
given  in  charge  to  the  constable  for  having  a  forged  note  in  his 
possession,  and,  upon  the  constable's  attempting  to  handcuff  him, 
had  fired  a  pistol  afr  the  constable  and  wounded  him,  and  after- 
wards cut  him  with  the  cock  of  the  pistol,  it  was  argued  that  the 
charge  imported  no  legal  offence,  for  if  he  did  not  know  the  note 
to  be  forged,  the  defendant  was  no  felon,  and  the  arrest  was  ille- 
gal ;  but  it  was  holden  that  the  defect  in  the  charge  was  imma- 
terial, and  that  it  was  not  necessary  for  the  charge  to  contain  the 
same  accurate  description  of  the  offence  as  an  indictment,  and 
that  the  charge  must  have  been  considered  as  importing  a  guilty 
knowledge.  R,  v.  Fordf  R,  8f  R,  329.  But,  where  the  defendant 
took  his  tools  and  left  his  work,  saying  that  he  would  do  for  any 
bloody  constable  that  offered  to  stop  him,  and  his  master  applied 
to  a  constable  to  take  the  defendant,  but  made  no  charge  against 
the  defendant,  and  the  master  and  the  constable  followed  the  de- 
fendant, and  found  him  in  a  public  privy  as  if  he  had  occasion 
there,  and  the  master  said  this  is  the  man,  I  give  you  charge  of  him ; 
upon  which  the  constable  said,  your  master  gives  you  in  charge  of 
me,  you  must  go  with  me ;  and  the  defendant  immediately  stab- 
bed the  constable;  it  was  holden,  by  a  majority  of  the  judges,  that, 
as  the  actual  arrest  would  have  been  illegal,  the  attempt  to  ar- 
rest when  the  defendant  was  in  such  a  situation  that  he  could 
not  get  away,  and  when  the  waiting  to  give  notice  might  have 
enabled  the  constable  to  make  the  arrest,  was  such  a  provocation 
as  reduced  the  offence  to  manslaughter  only.  R.  v.  Thompson,  R. 
4"  M.  80.  If  a  constable  take  a  man  without  warrant,  upon  a 
charge  which  ^ves  him  no  authority  to  do  so,  and  the  prisoner 
run  away,  and  is  pursued  by  J.  S.,  who  was  with  the  constable 
all  the  time,  and  charged  by  him  to  assist,  and  the  man  kill  J. 
S.,  it  is  manslaughter  only,  because  the  arrest  was  illegal,  and  J. 
S.  ought  to  have  known  it ;  and  therefore  the  attempt  to  retake 
the  prisoner  was  illegal  also.  R,  v.  Curvan,  R.  8^  M.  132.  But  if 
a  man  actually  commit  a  felony,  and  another,  in  whose  presence 
he  committed  it,  attempt  to  arrest  him  for  it,  and  be  resisted  and 
killed;  2  Hawk,  c.  12,  «.  1 ;  or  if  a  person,  present  at  an  affray, 
interfere  for  the  purpose  of  restraining  the  offenders  and  keeping 
the  peace,  and  be  killed;   3  Inst,  53.  1  Hawk.  c.  31,  s,  48,  54. 
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Fott.  310,  311 ;  or,if  a  person,  present  when  anodier  attempts  to 
commit  a  treason  or  felony,  lay  hold  of  turn  in  order  to  prevent 
him,  and  be  killed;  2  Hawk,  e,  12,  «.  19;  the  killing  in  these 
cases  would  be  murder,  whether  the  person  arresting  or  interfer- 
ing, &c  be  a  constable  or  not;  for  either  has  power  to  arrest  or 
interfere,  &c  in  such  a  case.  72.  v.  Hunt,  R.S^A£,9Z.  R,  v.  Cur- 
ran,  SC.SfP.  397.  and  seelB.Sf  C,  26 1.  So,  where  a  man  seen  at- 
temping  to  commit  a  felony,  on  fresh  pursuit  kills  his  pursuer,  it 
is  as  much  murder  as  if  the  party  were  killed  while  attempting  to 
take  the  defendant  in  the  act.  R.  v.  Howarth,  R.SfM.  207.  .  See 
Beekwith  v.  PkUby,  6B,ifC,  638.  If  a  seaman  be  impressed,  and 
the  pressgang  be  resisted,  and  any  of  them  be  killed ;  if  the  press- 
gang  at  the  time  were  under  the  direction  of  a  commissioned  offi- 
cer, and  such  officer  were  then  acting  with  them,  the  killing  would 
be  murder;  otherwise  but  manslaughter;  R,  y. Broadfoot,  Fott. 
154;  for  the  presence  of  a  commissioned  officer  is  necessary  to 
the  due  execution  of  an  impress  warrant  Where  two  soldiers 
not  belonging  to  a  recruiting  party,  who  were  in  a  public  house, 
wished  to  inUst  M.,  and  gave  him  a  shilling  for  that  purpose,  and 
M.  afterwards  wishing  to  go  away,  an  altercation  ensued,  and  one 
of  the  soldiers  stood  at  the  door  with  his  drawn  sword,  an^  swore 
that  he  would  stab  any  person  who  attempted  to  come  in,  and 
the  landlord  of  the  house  was  stabbed  in  the  scuffie,  it  was  argued 
that  the  soldiers  had  authority  to  inlist  M.,  and  that  what  was 
done  was  merely  to  prevent  his  rescue;  but  the  judges  held,  that 
they  had  no  authority,  and  that  the  offence  amounted  to  murder. 
R.  V.  Longden,  R.  ^  R,  228. 

2.  As  to  the  legality  of  the  manner  in  which  the  authority  is 
exercised : — If  the  constable  of  the  vill  of  A.  attempt  without  war- 
rant to  suppress  a  tumult  in  the  vill  of  B.,  and  be  resisted  and 
killed,  it  is  manslaughter  only;  for  he  had  authority,  in  such  a 
case,  within  the  vill  of  A.  alone.  1  Hale,  459.  So,  if  a  sheriff's 
officer  attempt  to  execute  a  writ  out  of  the  proper  county,  and  be 
resisted  and  killed,  it  is  manslaughter  only.  1  Hale,  457  et  teq. 
But  by  Stat  5  G.  4,  c.  18,  s.  16,  constables  and  other  peace  officers 
may  execute  warrants  out  oftheirrespectiye  precincts,  provided  the 
place  where  the  warrant  is  executed  be  within  the  jurisdiction  of 
the  magistrate  granting  or  backing  the  warrant.  So,  if  an  officer 
were  to  attempt  the  arrest  of  a  man  on  a  Sunday  (unless  for  trea- 
son, felony,  or  breach  of  the  peace,  see  29  C.  2,  c.  7,  s,  6),  and 
were  resisted  and  killed,  it  would  be  manslaughter  only. 

3.  As  to  the  defendant's  knowledge  of  the  deceased's  authori- 
ty or  intention: — Where  an  officer  is  in  the  legal  execution  of  his 
duty,  or  a  private  person  endeavouring  to  suppress  an  affray,  or 
apprehend  a  felon,  and  is  resisted  and  killed ;  if  it  appear  that  the 
slayer  knew  the  officer's  business  or  the  intent  of  the  private 
person,  either  expressly  from  the  deceased,  or  impliedly  from  cir- 
cumstances,  R,  V.  Howarth,  R.  Sf  M,  207,  the  killing  is  murder; 
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if  it  appear  that  he  was  ignorant  in  this  respect,  it  is  manslaugh- 
ter only.    1  Hawk,  c.  31,  s.  49, 50.   Fost.  310.   1  Hale,  458,  &c. 
Where  a  bailiff  rushed  into  a  gentleman's  bed  chamber  early  in 
the  morning,  without  ^ving  the  slightest  intimation  of  his  busi- 
ness, and  the  gentieman,  not  knqwing  him,  in  the  impulse  of  the 
moment,  wounded  him  with  his  sword,  and  killed  him :  this  was 
holden  to  be  manslaughter.  1  Hale,  470.    But  where  the  bailiff  or 
constable  shews  the  warrant,  1  Hale,  461,  or  where  it  appears 
diat  he  is  known  to  the  defendant  to  be  an  officer ;  as  for  in- 
stance, when  the  defendant  said,  "  stand  off,  I  know  you  well 
enough,  come  at  your  peril,"   R,  v.  Pew,  Cro»  Car.  183,  if  after 
this  the  officer  be  killed,  it  will  be  murder.     If.  the  constable  in- 
terfere to  prevent  an  affray  within  his  own  vill,  if  he  be  killed  by 
one  of  the  inhabitants,  or  other  person,  who  knows  him  to  be  the 
constable,  it  will  be  murder ;  if  by  a  stranger  who  does  not  know 
him,  it  is  manslaughter.    So,  if  one  of  several  know  him  to  be  a 
constable,  it  will  be  murder  in  him,  manslaughter  in  the  rest.  1 
Hale,  438.     If  a  constable  command  the  peace,  1  Hale,  461,  or 
shew  his  staff  of  office,  Fost.  311,  this  it  seems  is  a  sufficient  in- 
timation of  his  authority.    And  in  such  a  case  it  is  not  necessary 
to  prove  the  deceased's  appointment  as  constable ;  proof  that  he 
was  accustomed  to  act  as  constable,  is  sufficient.  1  Ecut,  P.  C. 
315.     But  private  persons,  when  they  interfere,  must  expressly 
intimate  their  intention,  otherwise  killing  them  will  be  man- 
slaughter only*  Fost.  310,  311.     Where  the  outer  door  of  a 
dwelling-house  may  be  broken  open,  in  order  to  execute  process, 
(as,  for  instance,  in  the  case  of  a  capias  upon  an  indictment ;  2 
Hawk,  c,  14,  «.  3 ;  a  warrant  to  search  for  stolen  goods;  2 Hale, 
151 ;  a  capias  utlagatum;  2  Hawk.  c.  14,  s.  6;  a  warrant  of  a 
magistrate  for  levying  a  penalty ;  Id,  s.5i  a  magistrate's  war- 
rant to  arrest  for  any  specific  crime;  Fost.  320.    2  Hawk,  c,  14, 
s.  3.  1  Hale,  584;   or  where  a  person,  lawfully  arrested,  escapes 
into  a  house;  2  Hawk,  c.  14,  s.  9;  where  one  known  to  have 
committed  treason  or  felony,  or  to  have  dangerously  wounded 
another,  escapes  into  a  house ;  Id,  s,  7 ;  where  an  affray  is  made 
in  a  house,  and  the  constable  wants  to  suppress  it,  or  to^take  the 
offenders;  Id,  s,  6 ;  where  there  is  disorderly  drinking  or  noise  in 
a  house,  at  an  unseasonable  time  of  night,  particularly  in  inns, 
taverns,  or  alehouses,  and  the  constable  or  his  watch  wish  to  sup- 
press the  disorder ;   2  Hale,  95 ;  and  in  the  case  of  forcible  entry 
or  detainer;  2  Hawk,  c.li,  s.6;  but  not  in  the  execution  of  writs 
in  civil  cases,  Fost.  319,  excepting  writs  of  seisin,  or  habere  facias 
possessionem,  5  Co.  91):  in  all  these  cases,  before  the  outer  door 
is  broken  open,  there  must  be  a  demand  of  admittance,  or  some- 
thing equivalent  thereto,  and  a  refusal;   Fost,  320.  136;   see 
Launock  v.  Brown,  2  B,  ^  A,  592 ;   otherwise,  if  the  officer  be 
killed,  it  will  be  manslaughter  only. 

In  all  the  cases,  however,  above  stated  to  be  manslaughter 
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•nly,  if  there  be  evidence  of  express  mslice  in  the  party  killing, 
the  homicide  will  be  murder.  See  R.  v.  Stockley,  1  JSruf,  P.  C 
310.   /e.  V.  Cttftif,  fot^.  135. 

KiUmgbyqgicersand  others] — Where  an  officer  of  jostice,  in  en- 
deavouring to  execute  his  duty,  kills  a  man,  this  is  justifiable  ho- 
micide, or  mtmslaughter,  or  murder,  according  to  drcumstanees. 

1.  Where  an  officer  of  justice  is  resisted  in  the  legal  execntion 
of  his  duty,  (see  ante,  p,  326),  he  may  repel  force  by  force ;  and 
if,  in  doing  so,  he  kill  the  party  resisting  him,  it  is  justifiable 
homicide;  and  this  in  civil  as  well  as  in  criminal  cases.  IHalef 
494.  2  Hale,  118.  And  the  same  as  to  persons  acting  in  aid  of 
such  officer.  Thus,  if  a  peace  officer  have  a  legal  vrarrant 
against  B.  for  felony,  or  if  B.  stand  indicted  for  felony,'  or  if  hue 
and  cry  be  levied  against  B. :  in  these  cases^  if  B.  resist,  and,  in  - 
the  struggle,  be  killed  by  the  officer,  qr  any  person  acting  in  aid 
of  him,  or  joining  in  the  hue  and  cry,  the  killing  is  justifiable. 
Fost.  318.  So,  if  a  private  person  attempt  to  arrest  one  who 
commits  a  felony  in  his  presence,  or  interfere  to  suppress  an  af- 
fray, and  be  resisted,  and  kill  the  person  redsting,  this  is  also 
justifiable  homicide.  I  Haie,  481. 484.  Fost,  274.  And  this,  not 
merely  on  the  principle  of  self  defence,  for  the  officer  or  private 
person  is  not  bound  to  retreat,  as  in  the  case  of  homicide  se  de  - 
fendendo,  2  Hale,  218,  but  upon  that  principle,  and  the  neces- 
sity of  executing  the  duty  the  law  has  imposed  upon  him, 
jointiy.  Still,  there  must  be  an  apparent  necessity  for  the  kill- 
ing; for  if  the  officer  were  to  kill  after  the  resistance  had  ceased, 
1  East,  P.  C.  297,  or  if  there  were  no  reasonable  necessity  for 
the  violence  used  upon  the  part  of  the  officer,  &c.,  see  R,  v.  Goffe, 
1  Vent.  216,  the  killing  would  be  manslaughter  at  the  least. 
Also,  in  order  to  justify  an  officer  or  private  person  in  these 
cases,  it  is  necessary  that  they  should,  at  the  time,  be  in  the  act 
of  legally  executing  a  duty  imposed  upon  them  by  law,  and  un- 
der such  circumstances,  that,  if  the  officer  or  private  person  were 
killed,  it  would  have  been  murder;  see  ante,  p.  324 — 328;  fi>r,  if 
the  circumstances  of  the  case  were  such,  that  it  would  have  been 
manslaughter  only  to  kill  the  officer  or  private  person,  it  would 
be  manslaughter  at  least  in  the  officer  or  private  person  to  kill 
the  party  resisting.  See  Fost.  318.    1  Hale,  490. 

2.  If  the  prisoners  in  a  gaol,  or  going  to  gaol,  assault  the 
gaoler,  or  officer,  and  he,  in  his  defence,  kills  any  of  them,  it  is 
justifiable,  for  the  sake  of  preventing  an  escape.    1  Hale,  496. 

3.  Where  an  officer  or  private  person,'  having  legal  authority 
to  apprehend  a  man,  attempts  to  do  so,  and  the  man,  instead  of 
resisting,  ffies,  or  resists  and  then  ffies,  and  is  killed  by  the  officer 
or  private  person  in  the  pursuit:  if  the  oflfenoe  with  which  the 
man  was  charged  were  a  treason  or  felony,  or  a  dangerous  wound 
given,  and  he  could  not  otherwise  be  apprehended,  the  homicide 
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iajiutifiable;  lHaU,i%\,  2  ^a/«,  218,  219.  79.  \Hawk.e,2S, 
s,  11»  12*  Fosi.  271 ;  but  if  charged  with  a  breach  of  the  peace, 
or  other  misdemeanor  merely,  Fo«^.  271.  lHale,4%l.  2  Hale, 
117,  or  if  the  arrest  were  intended  in  a  civil  suit,  1  Hale,  4S]. 
Fast,  27 1 ,  or  if  a  pressgang  kill  a  seaman  or  other  person  flying 
from  them,  JLy,  Brouming,  1  East,  P.  C  312.  and  tee  Id.  308. 
1  Dottg.  207,  the  killing,  in  these  cases,  would  be  murder,  un- 
less, indeed,  the  homicide  were  occasioned  by  means  not  likely 
or  intended  to  kill,  such  as  tripping  up  his  heels,  giving  him  a 
blow  of  an  ordinary  cudgel,  or  other  weapon  not  likely  to  kill,  or 
the  likf ;  in  which  case  the  homicide,  at  most,  would  be  man- 
slaughter only.  See  Fost.  271.  As  to  homicide  by  firing  into  a 
smuggling  vessel,  see  6  (7.4,  c.  108,  s.  14,  f)ost. 

4.  In  case  of  a  riot  or  rebellious  assembly,  the  officers  endea- 
vouring {o  disperse  the.  mob  are  justifiable  in  killing  them,  both 
at  common  law,  1  Hale,  495.  1  East,  P.  C  304,  and  by  the  riot 
act,  1  G.  1,  St.  2,  e.  5,  if  the  riot  cannot  otherwise  be  suppressed. 
4^^  Com.  179,  180. 

5.  Where  a  criminal  is  executed  by  the  proper  officer,  in  pur- 
suance of  his  sentence,  this  is  justifiable  homicide.  4  Bl,  Com, 
178.  But  if  it  be  done  by  any  other  person,  1  Hale,  501,  or  not 
done  in  strict  conformity  with  the  sentence,  as,  for  instance,  if 
an  officer  behead  one  who  is  adjudged  to  be  hanged,  or  the  con- 
trary, 3  Inst.  52.  1  Hale,  501,  it  is  murder. 
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Commencement  €u  ante,  p.  307"] — did  make  an  assault;  and 
that  the  said  J.  S.,  a  certain  pistol,  of  the  value  of  five  shillings, 
then  and  there  loaded  and  charged  with  gunpowder  and  one 
leaden  bullet,  (which  pistol  he  the  said  J.  S.  in  his  right  hand 
then  and  there  had  and  held),  to,  against,  and  upon  the  said  J. 
N.  then  and  diere  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  shoot  and  discharge ;  and  that  the  said  J.  S.,  with 
the  leaden  bullet  aforesaid,  out  of  the  pistol  aforesaid,  then  and 
there,  by  force  of  the  gunpowder  shot  and  sent  forth  as  aforesaid, 
the  said  J.  N.  in  and  upon  the  left  breast  of  him  the  said  J.  N., 
a  little  above  the  left  pap  of  him  the  said  J.  N.,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike, 
penetrate,  and  wound,  giving  to  the  said  J.  N.  then  and  there, 
with  the  leaden  bullet  aforesaid,  so  as  aforesaid  shot,  dischai^ed, 
and  sent  forth  out  of  the  pistol  aforesaid,  by  the  said  J.  S.,  in  and 
upon  the  said  left:  breast  of  him  the  said  J.  N.,  a  little  above  the 
left  pap  of  him  the  said  J.  N.,  one  mortal  wound  of  the  depth, 
&c.,  as  in  the  last  precedent,  ante,  p.  307. 

For  the  evideTice  necessary  to  support  this  indictment,  see  ante, 
p.  308  et  seq. 
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Iwdictment  for  Murder  by  throwimg  a  Stone. 

Commencement  as  ante,  p.  307]— did  make  an  assault;  and 
that  the  said  J.  S.  a  certain  stone,  of  no  value,  which  he  the  said 
J.  S.  In  his  right  hand  then  and  there  had  and  held,  to,  against, 
and  upon  the  said  J.  N.,  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  cast  and  throw;  and  that  the  said 
J.  S.,  with  the  stone  aforesaid,  so  cast  and  thrown  by  him  as 
aforesaid,  the  said  J.  N.,  in  and  upon  the  right  side  of  the  head, 
near  the  right  temple  of  him  the  said  J.  N.,  then  and  there  fe- 
loniously, wilfully,  and  of  his  malice  aforethought,  did  strike  and 
wound,  giving  to  the  said  J.  N.  then  and  there,  with  the  stone 
aforesaid,  so  as  aforesaid  by  the  said  J.  S.  cast  and  thrown,  in 
and  upon  the  said  right  side  of  the  head,  near  the  right  temple 
of  him  the  said  J.  N.,  one  mortal  wound  of  the  length  of  three 
Inches,  and  of  the  depth  of  one  inch,  &c  &c.,  as  in  the  precedent, 
tmte,  p.  307.  The  cause  of  the  death  must  be  stated  to  have  arisen 
from  throwing  the  stone.  A  statement  that  the  prisoners,  "  with 
certain  stones,'*  in  and  iipoii  the  deceased  cast  and  threw,  and 
that  they,  with  the  said  stones  so  cast  and  thrown,  struck  the  de- 
ceased, then  and  there  giving  Am,  by  the  casting  and  throwing  ef 
the  mid  stones,  a  mortal  unmnd,  ^.,  saiffidently  shews  that  the 
death  was  occasioned  by  stones  tsiUdk  the  prisoners  threw,  it.  v. 
Date,  IIL^M.5. 

For  the  evidence  necessary  to  support  this  indictaumt,  see  ante, 
p.  308  et  seq. 

Indictment  for  Murder  by  Beating, 

Comwtencement  as  ante,  p.  307] — did  make  an  assault;  and 
that  the  said  J.  S.,  with  both  his  hands  and  leet,  the  said  J.  N., 
to  and  against  the  ground,  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  cast  and  throw;  and  that  the 
•aid  J.  S.,  with  both  the  hands  and  feet  of  him  the  said  J.  S., 
then  and  there,  and  whibt  the  said  J.  N.  was  so  lying  upon  the 
ground,  the  sud  J.  N.,  in  and  up<m  the  head,  stomach,  back,  and 
sides  of  him  the  said  J.  N^  then  and  there  feloniously,  wilfiilly, 
and  of  his  malice  aforethought,  did  strike,  beat,  and  kick,  giving 
to  the  said  J.  N.  then  and  there,  as  well  by  the  casting  and 
throwing  of  him  the  said  J.  N.  to  die  ground  as  aforesaid,  asalso 
by  striking,  beating,  and  kicking  the  said  J.  N.  in  and  upon  the 
haad,  stomach,  bsidL,  and  sides  of  him  the  said  J.  N.,  with  both 
the  hands  and  feet  of  him  the  said  J.  S.,  in  manner  afoiesaid, 
several  mortal  braises  In  and  upon  the  head,  stomach,  back,  and 
sides  of  him  the  said  J.  N.;  of  which  said  several  mortal  braises, 
&e.,  as  in  the  precedent  ante,  p.  307,  ftc. 

For  the  evidemce  meceesary  to  support  this  imUctntemt,  see  aute, 
|S  308  et  seq. 
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Indictment  for  Murder  by  Riding  over  the  Deceased. 

Commencement  at  ante,  p,  307]^-did  make  an  assault ;  and  that 
the  sdd  J.  S.,  then  and  there  riding  upon  a  certain  horse,  of  the 
price  of  twenty  pounds,  the  said  horse  in  and  upon  the  said  J. 
N.  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  ride  and  force,  and  him  the  said  J.  N.,  with  the 
horse  aforesaid,  then  and  there,  by  such  riding  and  forcing,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  cast  and 
throw  to  the  ground ;  by  means  whereof  the  said  horse,  with  tus 
hinder  feet,  him  the  said  J.  N.,  so  cast  and  thrown  to  and  upon 
the  ground  as  aforesaid,  in  and  upon  the  hinder  part  of  the  head 
of  him  the  said  J.  N.  then  and  there  did  strike  and  kick,  there- 
by then  and  there  giving  unto  the  said  J.  N.,  in  and  upon  the 
said  hinder  part  of  the  head  of  him  the  said  J.  N.,  one  mortal 
fracture  and  contusion,  of  which  said  mortal  fracture  and  contu- 
sion he  the  said  J.  N.  then  and  there  instantly  died :  and  so  the 
jurors,  &c  &c.,  as  in  the  precedent,  ante,  p.  30t7,  &c. 

For  the  evidence  necessary  to  support  this  indictment,  see  ante, 
p,  308  et  seq. 

Indictment  for  Murder  by  Strangling. 

Commencement  as  ante,  p,  307"] — did  make  an  assault;  and 
that  the  said  J.  S.»  a  certain  silk  handkerchief,  of  the  value  of 
one  shilling,  about  the  neck  of  him  the  said  J.  N.  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  fix,  tie, 
and  fasten;  and  that  the  said  J.  S.,  with  the  silk  handkerchief 
aforesaid,  him  the  said  J.  N.  then  and  there  feloniously,  wilfully, 
^nd  of  his  malice  aforethought,  did  choak,  suffocate,  and  strangle; 
of  which  ssdd  choaking,  suffocation,  and  strangling,  he  the  said 
J.  N.  then  and  there  instantly  died;  and  so,  &c.  &c.,  as  in  the 
precedent,  ante,  p,  307,  &c. 

For  the  evidence  necetsary  to  support  this  indictment,  see  ante, 
p.  308,  et  seq. 


Indictment  for  Murder  by  Drowning. 

Commencement  as  ante,  p.  307] — did  make  an  assault;  and 
that  the  said  J.  S.  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  take  the  said  J.  N.  into  both  the 
hands  of  him  the  said  J.  S.,  and  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  cast,  throw,  and  push 
the  said  J.  N.  into  a  certain  pond  there  situate,  wherein  there 
was  a  great  quantity  of  water ;  by  means  of  which  said  casting, 
throwing,  and  pushing  of  the  ssdd  J.  N.  into  the  pond  aforesaid, 
by  the  said  J.  S.,  he  the  said  J.  N.,  in  the  pond  aforesaid,  with 
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the  water  aforesaid,  was  then  and  there  choaked,  suffocated,  and 
drowned ;  of  which  said  choaking,  suffocation,  and  drowning,  he 
the  said  J.  N.  then  and  there  instantly  died;  and  so,  &G.  &c.,  a$ 
in  the  precedent^  ante,  p.S07. 

For  the  evidence  necessary  to  support  this  indietmentf  see  ante, 
p.  308  et  seq,  and  see  H.  v.  Dyson,  R.  i^'R,  523.  ante,  p,  5. 


Indictment  for  Murder  by  Starving, 

Middlesex,  to  wit:— The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  fi.,  in  the 
county  of  M.,  carpenter,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  de- 
vil, and  of  his  malice  aforethought,  contriving  and  intending  one 
J.  N.,  then  being  an  apprentice  to  him  the  said  J.  S.,  feloniously  to 
starve,  kill,  and  murder,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  and 
on  divers  days  and  times  between  that  day  and  the  twenty- eighth 
day  of  the  same  month,  in  the  same  year,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  the  said 
J.  N.,  his  apprentice  as  aforesaid,  in  the  peace  of  God  and  of  our 
said  lord  the  King  then  and  there  being,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  make  divers  assaults ;  and  that  the 
•aid  J.  S.,  on  the  said  third  day  of  May,  in  the  year  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  him  the 
said  J.  N.  in  a  certain  room  in  the  dwelling-house  of  him  the  said 
J.  S.  there  situate,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  secretly  confine  and  imprison;  and  that  the  said  J. 
$.,  from  the  said  third  day  of  May,  in  the  year  last  aforesaid, 
until  the  twenty-eighth  day  of  the  same  month,  in  the  same  year, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  neglect,  omit,  and  re- 
fuse to  give  and  administer,  and  to  permit  and  suffer  to  be  given 
and  administered  to  him  the  said  J.  N.,  sufSdent  meat  and  drink 
necessary  for  the  sustenance,  support,  and  maintenance  of  the 
body  of  him  the  said  J.  N. ;  by  means  of  which  said  confinement 
and  imprisonment,  and  also  of  such  neglecting  and  refusing  to 
give  and  administer,  and  to  permit^  and  suffer  to  be  given  and 
administered  to  the  said  J.  N.,  such  meat  and  drink  as  were  suf- 
ficient and  necessary  for  the  sustenance,  support,  and  mainten- 
ance of  the  body  of  him  the  said  J.  N.;  he  the  said  J.  N.,  from 
the  said  third  day  of  May,  in  the  year  last  aforesaid,  until  the 
twenty-eighth  day  of  the  same  month,  in  the  same  year,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  languish,  &c.,  &c., 
as  in  the  precedent,  ante,  p.  307.  If  the  indictment  be  for  refus- 
ing to  supply  the  apprentice  with  necessaries,  it  must  state  that 
the  apprentice  was  of  tender  years,  unable  to  provide  for  himself. 
R.  V.  Friend,  R.  ^  R.  20. 
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The  evidence  is  the  tame  as  that  mentioned  ante^  p.  30ft  etteeq* 
bat  in  addition  to  ii  you  must  prove  that  J,  N.  teas  the  apprenike 
of  J.  S,,  Off  at  least,  acted  as  such. 


Indictment  for  Murder  by  Poison. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labourer,  not  having  the  fear  of  God  before  his  eyei,  but  be- 
ing moved  and  seduced  by  the  instigation  of  the  devil,  and  of 
his  malice  aforethought,  wickedly  contriving  and  intending  one 
J.  N.,  with  poison,  wilfully,  feloniously,  and  of  his  malice  afore- 
thought to  kill  and  murder,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  King  William  the  Fourth, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, feloniously,  wilfully,  and  of  his  malice  aforethought,  a  large 
quantity  of  a  certain  deadly  poison  called  white  arsenic,  to  wit, 
the  quantity  of  two  drachms  of  the  said  white  arsenic,  did  put, 
mix,  and  mingle  into  and  with  a  certain  quantity  of  beer  which 
the  said  J.  N.  was  then  and  there  about  to  drink,  (the  said  J.  S. 
then  and  there  well  knowing  that  the  said  J.  N.  intended  and 
was  then  and  there  about  to  drink  the  said  beer,  and  the  said  J. 
S.  then  and  there  also  well  knowing  that  the  said  white  arsenic, 
so  as  aforesaid  by  him  put,  mixed,  and  mingled  into  and  with  the 
said  beer,  to  be  a  deadly  poison);  and  that  the  said  J.  N.,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  take,  drink,  and  swallow 
down  a  large  quantity,  to  wit,  half  a  pint  of  the  said  beer  with 
which  the  said  white  arsenic  was  so  mixed  and  mingled  by  the 
said  J.  S.  as  aforesaid,  (he  the  said  J.  N.,  at  the  time  he  so  took, 
drank,  and  swallowed  down  the  said  beer,  not  knowing  there 
was  any  white  arsenic,  or  any  other  poisonous  or  hurtful  ingre- 
dient mixed  or  mingled  with  the  said  beer) ;  by  means  whereof 
he  the  said  J.  N.  then  and  there  became  sick  and  greatly  dis- 
tempered in  his  body ;  and  the  said  J.  N.,  of  the  poison  afore- 
said, so  by  him  taken,  drank,  and  swallowed  down  as  aforesaid, 
and  of  the  sickness  occasioned  thereby,  from  the  said  third  day 
of  May,  in  the  year  last  aforesaid,  until  the  twenty-eighth  day 
of  the  same  month,  in  the  same  year,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  languish,  &c.  &c.  as  in  the  precedent, 
ante,  p.  307. 

For  the  evidence  necessary  to  support  this  isidietmentf  see  ante, 

p.  308  et  seq. 

Indictment  against  a  Woman  for  the  murder  of  her  Child. 
Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon 
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tbeir  oath  present,  that  A.  5.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  single  woman,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  being  big  with  a  male 
d^ld,  did  then  and  there  bring  forth  of  the  body  of  her  the  said 
A.  S.,  the  said  male  child  alive;  And  the  jurors  aforesaid,  upon 
(heir  oath  aforesaid,  do  further  present,  that  the  said  A.  S^  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  the  parish  afojresaid,  in  the  county  aforesaid,  not  having 
the  fear  of  God  before  her  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  in  and  upon  the  said  male  child, 
in  the  peace  of  God  and  of  our  lord  the  King  then  and  there 
being,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
make  an  assault;  and  that  the  said  A.  S.  did  then*iind  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  fix,  clasp, 
and  press  both  the  hands  of  her  the  said  A.  S.  upaa  and 
around  the  neck  of  the  said  male  child ;  and  that  the  said  A.  S., 
with  her  hands  so  fixed,  clasped,  and  pressed  upon  and  around 
the  neck  of  the  said  male  child  as  aforesaid,  him  the  said  male 
child  then  and  there  feltmiously,  wilfully,  and  of  her  malice  afore- 
thought, did  choak,  suffocate,  and  strangle ;  of  which  sud  choak- 
ing,  suffocation,  and  strangling,  he  the  said  male  child  then  and 
there  instantly  died ;  and  so,  &c.  &c.,  as  in  the  precedent,  ante, 
p.  308.  If  the  killing  were  by  other  means,  the  statement  eon 
readily  be  framed  from  one  of  the  foregoing  precedents. 

By  Stat.  9  G.  4,  c.  31,  s.\4,  if  the  defendant  be  acquitted  of  the 
murder,  {and  the  jury  find  that  she  was  delivered  of  a  child,  and  it 
appear  in  evidence  that  she  did,  by  secret  burying,  or  otherwise 
disposing  of  the  dead  body  rfsitch  child,  endeavour  to  conceal  the 
birth  thereof),  the  jury  may  find  her  guilty  of  the  concealment,  and 
she  shall  thereupon  be  imprisoned,  with  or  without  hard  labour,  not 
exceeding  two  years.  See  ante,  p.  157.  This  extends  to  a  trial  on 
the  coroner's  inquest,  as  well  as  upon  a  bill  found  by  the  grand jury» 
R.  y.  Cole,  2  Leach,  1095. 3  Camp.  37 1.  R.  v.  May  ward,  R.^R.  240. 

Evidence. 

Prove  that  the  prisoner  was  delivered  of  the  child,  which  is 
usually  done  by  circumstantial  evidence;  see  ante,  p.  113;  prove 
that  the  child  was  alive  when  bom,  and  prove  the  murder,  as  di- 
rected ante,  p.  308  et  seq.  If  you  fail  in  proving  the  delivery, 
the  defendant  may  still  be  convicted  of  the  murder  or  manslaugh- 
ter ;  or  if  you  succeed  in  proving  the  delivery,  and  that  the  de- 
fendant concealed  the  birth  of  it,  but  fail  in  proving  that  it  was 
born  alive,  or  fail  in  proving  the  murder  in  other  respects,  the 
defendant  may  nevertheless  be  convicted  of  the  concealment ;  and 
in  the  latter  case  it  will  not  be  necessary  to  prove  whether  the 
child  died  before,  at,  or  after  its  birth.  9  6r.  4,  c.  31,  s.  14. 

Putting  the  lungs  of  the  child  into  water  was  formerly  a  very 
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usual  test  as  to  whether  the  child  was  born  alive  or  not:  if  the 
longs  floated,  it  was  presumed  that  the  child  was  born  alive; 
otherwise,  if  they  sunk;  at  present,  however,  very  little  confi- 
denceis  placed  in  this  test,  as  to  the  lungs  floating,  particularly 
if  the  child  were  dead  any  length  of  time  before  the  experiment 
was  made.  If  the  child  appear  to  have  arrived  at  its  delntujpi 
partus  tempus,  the  presumption  is  that  it  was  bom  alive;  and  if, 
in  addition  to  this,  it  be  proved  that  there  were  marks  of  violence 
^on  the  child,  sufficient  to  have  caused  its  death,  the  presumption 
becomes  very  strong  indeed.    See  Car.  Sup.  xvii. 

As  to  the  concealment,  see  the  evidence  to  the  next  precedent. 


Indictment  against  a  Mother  for  concealing  the  Birth  of  her  Child. 

Commencement  as  in  the  last  precedent^ — in  the  county  afore- 
said, being  then  and  there  big  with  a  male  child,  was  then  and 
there  delivered  of  the  said  child  alive,  which  said  male  child  then 
and  there  instantly  died ;  and  that  the  said  A.  S.,  being  so  deliver- 
ed of  the  said  male  child  as  aforesaid,  did  then  and  there  unlaw- 
fully endeavour  to  conceal  the  birth  of  the  said  child  by  secretly 
burying  ("  by  secret  burying  or  ot/ierwise  disposing  of**)  the 
dead  body  of  the  said  child ;  against  the  form  of  the  sCeitute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  king,  his  crown  and  dignity.  Add  a  second  count  stating  that 
the  child  was  bom  deadf  and  state  the  means  of  concealment  spc' 
cifUly,  wJiere  it  is  otherwise  than  by  secret  burying. 

Misdemeanor^  imprisonment  with  or  without  hard  labour,  not  ex- 
ceeding two  years.  9  G.  4,  c,  31,  s.  14.    See  ante,  p.  157. 

Evidence. 

Prove  that  the  defendant  was  delivered  of  a  male  or  female 
child,  as  stated  in  the  indictment;  that  the  child  was  dead;  it  is 
immaterial  whether  it  died  before,  at,  or  after  its  birth ;  9  G.  4,  c. 
13,  s.  14 ;  and  prove  the  concealment,  &c.,  in  the  mode  stated  in 
the  indictment.  Upon  the  old  statute,  21J.  ],c.  27,  [which 
made  the  concealment  of  the  birth  of  a  bastard  child  in  effect 
conclusive  evidence  of  the  murder],  if  any  person,  even  an  ac- 
complice, were  present  at  the  time  of  the  birth ;  R.  v.  Peat,  1 
East,  P.  C,  229 ;  or,  if  the  mother  called  for  help,  or  had  previous- 
ly confessed  her  pregnancy;  Id.  228;  these  circumstances  were 
holden  to  negative  the  concealment:  but  where  a  woman,  delivered 
of  a  seven  months  child,  threw  it  down  the  privy,  and  it  appeared 
that  another  woman,  charged  as  an  accomplice,  knew  of  the  birth ; 
upon  an  indictment  for  murder  against  the  two,  the  jury  found  the 
mother  guilty  of  the  concealment;  and  the  point  being  saved  upon 
a  doubt,  whether  it  was  a  case  within  the  statute  43  Cr.  3,  c.  58 ; 
as  a  second  person  knew  of  the  birth,  the  judges  held  that  the  act 
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of  throwing  the  chil4  down  the  privy  was  evidence  of  the  en- 
deavour to  conceal  the  birth,  and  that  the  conviction  was  right. 
R,  V.  Cornwall,  R.  ^  R.  336. 


Indictment  for  administering  Poison  to  procure  the  Miscarriage  if 

a  Woman  quick  with  Child. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.S.,  late  of  the  parish  B.,  in  the  county 
of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  feloniously,  unlawfully,  and 
maliciously,  did  administer  to,  and  cause  to  be  taken  by,  one  A. 
N.,  (**  administer  to,  or  cause  to  he  taken  by  her  ")  a  large  quantity 
of  a  certain  noxious  thing  called  savin,  to  wit,  two  ounces  of  the 
said  noxious  thing  called  savin,  (*'  poison  or  other  noxious  thing") 
with  intent  then  and  there  and  thereby  to  procure  the  miscarria^^ 
of  the  said  A.  N.,  she  the  said  A.  N.,  at  the  time  of  the  adminis** 
teing  and  taking  the  said  noxious  thing  as  aforesaid,  being  then 
and  there  quick  with  child;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  If  there  be  any  doubt  as  to  tlie, 
drug  administered,  it  may  be  prudent  perhaps  to  state  it  in  dif- 
ferent ways,  in  several  counts ;  and  add  a  count  stating  it  to  be 
"a  certain  noxious  thing,  to  the  jurors  aforesaid  unknown." 

Felony,  death.  9  G.4,  c.3\,  s.l3.     This  sentence  may  be.re^- 
corded.  4  G.  4,  c.  48. 

Evidence. 

To  support  this  indictment,  it  must  be  proved : — 

1.  That  the  defendant  administered  to,  or  caused  to  be  taken  by  A. 
N.,  the  poison,  &c  mentioned  in  the  indictment;  or,  perhaps,  proof 
of  any  other  substance  or  thing  ejusdem  generis,  would  be  suffi- 
cient, as  in  the  case  of  murder.  See  ante,  p.  309,  atid  see  R.  v. 
Phillips,  3  Camp,  74,  Where  the  defendant  gave  the  prosecutrix 
a  cake  containing  poison,  which  she  merely  put  into  her  mouth 
and  spit  out  again,  and  did  not  swallow  any  part  of  it ;  it  was  hold- 
en  that  a  mere  delivery  to  the  woman  did  not  constitute  an  ad- 
ministering within  the  meaning  of  the  statute,  al  hough  the  judges 
seemed  to  think  that  swallowing  it  was  not  ess  ?ntial.  R.  v.  Cad- 
man,  R.  Sf  M.  114.  It  is  not  sufficient,  that  the  defendant  merely 
imagined  that  it  would  have  the  effect  intended,  as  in  another  case 
under  this  section  of  the  statute,  vide  infra;  but  it  must  also  ap- 
pear that  the  drug  administered  was  either  a  "  poison,"  or  **a 
noxious  thing." 

2.  It  must  be  proved,  that  the  drug  in  question  was  adminis- 
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tered  with  intent  to  procure  the  miscarriage  of  A.  N.  Whether 
it  were  in  £ict  a  drug  likely  or  calculated' to  prodvee  that  effect, 
seems  to  be  imroaterial,  provided  the  intent  be  proved. 

3.  It  must  be  proved,  that  the  woman  was  quiclc  with  child  at 
the  time  of  the  offence  committed.  In  a  case  where  the  woman 
herself  gave  evidence,  and  swore  that  she  had  not  felt  the  child 
aUve  v^^in  her,  Lawrence,  J.,  held,  that  this  evidence  took  the 
case  out  of  the  statute,  although  the  witness  also  swore  that  she 
was  in  the  fourth  mouth  of  her  pregnancy  at  the  time,  and  me- 
dical persons  proved  that  the  child  is  usually  alive  at  that  period. 
R.  V.  Phillips,  3  Camp,  77.  See,  Car,  Sup,  xxz. 


Indictment  for  administering  Medicine  to  procure  the  Miscarriage 
of  a  Woman  not  quick  with  Child, 

Commencement  as  in  the  last  precedent"] — in  the  county  afore- 
said, feloniously,  unlawfully,  and  maliciously  did  administer  to, 
and  cause  to  be  taken  by,  one  A.  N.  ("  administer  to  or  cause  to  he 
taken  by  her,")  a  large  quantity  of  a  certain  medicine  (*'  amy  me- 
dicine or  other  thing, ")  called  savin,  to  wit,  two  ounces  of  the  said 
medicine,  with  intent  then  and  there,  and  thereby,  to  procure  the 
miscarriage  of  the  said  A.  N.,  she  the  said  A.  N.,  at  the  time  of  the 
administering  and  taking  the  said  medicine  as  aforesaid,  being 
with  child,  but  not  quick  with  child,  to  wit,  at  the  parish  afore- 
sud,  in  the  county  aforesaid ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity.  Add  a  second  count,  substitut- 
ing for  the  words  "  being  with  child,  but  not  quick  with  child," 
the  words,  **  not  being  quick  with  child."  Add  also  another  set 
of  counts,  charging  the  defendant  with  having  administered,  8fc. 
"  a  large  quantity  of  a  certain  medicine  and  thing  to  the  jurors 
aforesaid  unknown,"  lest  you  should  fail  in  proving  the  medicine 
administered  to  be  savin. 

Felony,  transportation  for  not  more  than  fourteen,  nor  less 
than  seven  years,  or  imprisonment,  with  or  without  hard  labour, 
fiot  exceeding  three  years,  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  9  G.  4,  c.  31,  «.  13.  See  ante, 
p.  157. 

Evidence, 

To  support  this  indictment,  it  must  be  proved  that  the  defend- 
ant administered  to,  or  caused  to  be  taken  by,  A.  N.,  a  quantity  of 
savin,  or  a  mixture  of  some  kind  rand  that  he  did  this  with  intent 
to  procure  the  miscarriage  of  A.  N.  It  is  immaterial,  whether  in 
fact  the  medicine  or  other  thing  administered  were  likely  or  calcu- 
lated to  cause  abortion,  it  is  sufficient  to  prove  that  the  defend- 
ant administered  the  medicine,  &c.  with  intent  to  procure  mis- 
carriage.   R,  V.  Phillips,  3  Camp,  74.     Where  the  indictment 
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charged  the  defendant  with  having  administered  a  decoetioH  of 
savin,  proof  that  he  administered  an  irfudom  of  savin  was  bolden 
to  maintain  the  indictment  Jd,  It  is  not  necessary  to  prove  that 
the  woman  was  not  quick  with  child,  because  the  words  of  the 
statute  are  "  not  being,  or  not  being  proved  to  be,  quick  with 
child;"  but  if  it  appear  that  the  woman  was  not  with  child  at  the 
time,  the  defendant  must  be  acquitted ;  R,  v.  Scudder,  IL8[M. 
216,  3  C.  4*  -f^*  605 ;  or,  if  it  turn  out  in  evidence,  that  the  woman 
was  quick  with  child,  at  die  time  the  medicine,  &c.  was  adminis- 
tered, it  should  seem  that  the  defendant  must  be  acquitted :  for 
this  branch  of  the  act  expressly  extends  to  cases  only  where  the 
medicine  is  administered  to  women  "not  being,  or  not  being 
proved  to  be,  quick  with  child*'  at  the  time. 


Indictment  for  using  Instruments  to  procure  Miscarriage, 

Commencement  as  in  the  last  precedent^ — in  the  county  afore- 
said, feloniously,  unlawfully,  and  malidously  did  use  a  certain 
instrmnent  ("  any  instrument  or  other  means  whatever  "),  called 

a ,  by  then  and  there,  [state  the  mode  of  using  the  instru' 

ment^f  with  intent,  &c  [as  in  the  two  last  preeedents'\. 

Felony.  This  provision  applies  to  both  branches  of  the  section, 
and  the  punishment  is  the  same  as  in  the  two  last  cases  respect' 
ively.  9G.4,  cSl,  «.  13. 

Evidence. 

The  evidence  will  be  the  same  as  in  the  two  last  cases  respect- 
ively, with  this  exception ;  that,  instead  of  proving  the  adminis- 
tering of  the  poison,  &c.,  it  must  be  proved  that  the  defendant 
used  the  instrument  mentioned  in  the  manner  described  in  the 
indictment. 


IndictmerU  for  administering  Poison  with  intent  to  Murder, 

Commencement  as  antCy  p.  307] — ^in  the  county  aforesaid,  felo- 
niously, unlawfully,  and  maliciously,  did  administer  to  one  J.  K. 
("  administer,  or  attempt  to  administer  to  any  person,  or  cause  to 
be  taken  by  any  person,")  alargequantity  of  a  certain  deadly  poison 
called  white  arsenic,  to  wit,  two  drachms  of  the  said  white  arsenic, 
("  any  poison  or  other  destructive  thing,")  with  intent  then  and 
there,  and  thereby,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, the  said  J.  N.  to  kill  and  murder;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity,  jfdd  a  count  stating  that 
the  defendant  "  did  cause  to  be  taken  by  J.  N.,  a  large  quantity, 
&c."  and  if  the  description  of  poison  be  doubtful,  tuld  counts  de^ 
scribing  it  in -different  ways;  and  one  count  stating  it  to  be  ''a 
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■certdiB  destructive  thing  to  like  jurors  aforesaid  unknown.*'  JFroitc 
^  ubove,  €m  indictment  thai  the defen^emt  ''did  attempt  to  admi- 
nister/^ &c.  foay  be  eatiUf  framed. 

Felony^  death.  9  6r.  4,  e.  31,  t,  11.  This  tentenee  may  be  re^ 
torded*  4  G,  4,  c.  48. 

Enidtitce* 

Prove  the  administering  of  the  poison,  &c.,  as  directed  antet 
p,  336.  The  words  of  the  statute  are  "  administer,  or  attempt 
to  administer,  or  cause  to  be  taken  by,"  and  probably  the  drcum- 
fitances  stated  in  JL  v.  Cadman,  ante,  p,  336,  would  be  sufficient  to 
prove  the  attempt.  Prove  also  the  intent  to  murder,  by  circum- 
stances from  which  that  intent  may  be  implied.  See  ante,  p,  96, 
115.  ILY,Foke,Ib. 


t 
Sect.  2. 

Manslaughter, 

Indictment  for  Manslaughter. 

The  form  of  the  indictment  for  manslaughter  is  the  same  as 
an  indictment  for  murder,  omitting  the  words  "  of  his  mtUice 
qforethought"  throughout,  and  the  word  **  murder"  in  the  latter 
part  of  it.  The  evidence  is  also  the  same,  with  this  exception, 
that,  in  murder,  the  prosecutor  need  only  prove  the  homicide, 
without  going  into  evidence  of  the  circumstances  under  which  it 
was  committed;  in  manslaughter,  he  must  give  evidence  of  all 
the  £aicts  of  the  case,  so  as  to  prove  the  homicide  to  be  man- 
slaughter. As  to  the  cases  in  which  a  homicide  amounts  to  man- 
slaughter only,  and  not  to  murder,  see  ante,  p.  31 1  et  seq.^ 

Manslaughter  is  felony,  punishable  with  transportation  for  Itfe, 
or  for  not  less  than  seven  years,  or  toith  imprisonment,  with  or 
withmt  hard  labour,  not  exceeding  four  years,  or  with  fine* 
9  G,  4,  c.  31,  «.  9.  See  ante,  p.  157. 


Sect.  3. 

AssauU. 

Indictment  for  a  common  Assault* 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year 
of  the -reign  of  our  sovereign  lord  William  the  Fourth,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
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upon  one  J.  K.,  in  the  peace  of  God.  and  our  lord  |}ie  King  then 
and  there  being»  did  make  an  assault,  and  him  the  said  J.  K. 
then  and  tl^e  did  beat,  wound,  and  ill  treat,  and  other  wrongs 
to  the  said  J.  N.  then  and  there  did;  to  the  great  damage  of  the 
said  J.  N.,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  If  the  assault  were  committed  under  ^rcumstances 
of  aggravationf  you  may  state  them. 

Misdemeanor,  punishabie  with  fine  or  imprisonment,  or  both. 
See  ante,  p.  157. 

Evidence  for  the  Prosecution. 

Did  make  an  asseutlt'] — An  assault  is  an  attempt  to  commit  a 
forcible  crime  agdnst  the  person  of  another;  such  as  an  attempt 
to  commit  a  battery,  murder,  robbery,  rape,  &c.  The  present  is 
an  indictment  for  an  attempt  to  commit  a  battery,  and  also  for  a 
battery  actually  committed;  and  if  the  prosecutor  prove  either, 
the  defendant  must  be  convicted.  Striking  at  another  with  a 
cane,  stick,  or  fist,  although  the  party  striking  misses  his  aim ; 
2  Ro.  Ahr.  545,  /.  45 ;  drawing  a  sword  or  bayonet,  or  throwing 
a  bottle  or  glass,  with  intent  to  wound  or  strike ;  presenting  a 
gun  at  a  man  who  is  within  the  distance  to  which  the  gun  will 
carry;  pointing  a  pitchfork  at  him,  when  within  reach  of  it;  or 
any  other  act  indicating  an  intention  to  use  violence  against  .the 
person  of  another,  is  an  assault.  1  Hawk.  c.  62,  s.  1.  So,  if  a 
master  take  indecent  liberties  with  a  female  scholar,  without  her 
consent,  though  she  does  not  resist;  it  is  an  assault.  JR.  v.  Nichol, 
R.  Sf  R.  130.  And  if  a  medical  man  unnecessarily  strip  a  female 
patient  naked,  under  the  pretence  that  he  cannot  otherwise  judge 
of  her  illness,  it  is  an  assault,  if  he  himself  take  off  her  clothes. 
R.  v.  Rosinski,  R.8fM.  19.  An  unlawful  imprisonment  is  also  an 
assault.  Mere  words,  however,  can  never  amount  to  an  assault. 
1  Hawk.  c.  62,  s,  1.  So,  if  a  man  strike  at  another,  but  at  such 
a  distance  that  he  cannot  by  possibility  touch  him,  it  is  no  as- 
sault.  Com.  Dig.  Battery,  (C). 

Did  beat,  wound,  and  ill  treat'] — A  battery,  in  the  legal  ac- 
ceptation of  the  word,  includes  beating  and  wounding.  To  beat, 
also,  in  the  legal  acceptation  of  the  tenn,  means  not  merely  to 
strike  forcibly  with  the  hand,  or  a  stick,  or  the  like,  but  includes 
every  touching  (however  trifling)  of  another's  person,  in  an  .an- 
gry, revengeful,  rude,  or  insolent  manner :  1  Hawk,  c.  62,  s.  2 : 
as,  for  instance,  thrusting  or  pushing  him  in  anger ;  Per  Holt, 
C.  J.,  6  Mod.  149;  holding  him  by  the  arm ;  spitting  in  his  &ce; 
6  Mod.  172;  jostling  him  out  of  the  way;  6  Mod.  149;  pushing 
another  man  against  him;  Bui.  N.  P.  16;  throwing  aaquibat 
him;  2  W.Bl. 892;  striking  a  horse  upon  which  he  is  riding, 
whereby  he  is  thrown ;  1  Mod.  24,  W,  Jon.  444 ;  or  the  like.  If 
a  man  strike  at  another  with  a  cane  or  fist,  or  throw  a  bottle  at 
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him,  or  the  like,  if  he  miss  him,  it  is  an  assault,  vide  supra;  if 
he  hit  him,  it  is  a  battery.  A.  wounding  is  where  the  violence  is 
so  great  as  to  draw  blood,  4iy  striking  or  stabbing  with  a  sword, 
knifb,  or  other  instrument,  or  by  shooting,  or  by  striking  with  a 
cudgel,  or  fist,  or  the  tike. 

And  other  wrongs] — Under  the  alia  enormia,  you  may  give  in 
evidence  any  circumstance  of  aggravation  attending  the  assault 
and  battery,  not  of  itself  amounting  to  a  distinct  trespass,  2PhiL 
Ev,  189.. 

Evidence  for  the  Defendant, 

The  defendant  must  prove,  either  that  he  is  not  guilty  at  ail ; 
or,  that  the  &cts  of  the  case  do  not  amount  to  an  assault  or  bat- 
tery; or,  that  he  was  justified  or  excused  in  law,  in  what  he  did; 
or,  that  the  complaint  has  been  already  disposed  of  upon  summary 
application  before  two  justices.  9  (7.  4,  c.  31,  «.  27.  The  two 
first  defences  are  always  given  in  evidence  under  the  general  is- 
sue, both  in  civil  and  criminal  cases ;  matter  of  justification  or 
excuse  is  specially  pleaded  in  civil  actions,  but  is  always  given  in 
evidence  under  the  general  issue  in  criminal  cases. 

1.  It  is  a  good  defence  to  prove  that  the  alleged  battery  hap- 
pened by  misadventure.  If  a  horse  run  away  with  his  rider,  and 
run  against  a  man,  it  is  no  battery.  Gibbons  v.  Pepper ^  2  SaUc^ 
637.  If  a  soldier,  in  his  ranks,  discharge  his  gun,  and  a  man 
unexpectedly  pass  before  him  at  the  time,  and  be  hurt  by  it,  it 
18  no  battery.  Moor,  864.  Hob,  134.  and  see  R.  v.  QiU,  1  Str, 
490.  And  tiiere  are  many  cases  of  accidents  which  cannot  be 
set  up  as  a  defence  in  an  action  for  a  battery,  that  would  certain- 
ly be  a  good  defence  upon  an  indictment:  in  <dvil  cases,  the  ac- 
cident roust  have  been  inevitable  to  operate  as  an  excuse;  2 12o. 
Ahr.  548,  (6).  Hob,  134.  Moor,  864.  and  see  Str,  596 ;  but  in  cri- 
minal cases,  it  may  be  deemed  a  general  rule,  that  the  same  facts 
which  would  make  a  killing  homicide  by  misadventure,  see  ante, 
/}.  3 1 1 ,  &c.  will  be  a  good  defence  upon  an  indictment  for  a  bat- 
tery. 

2.  It  is  a  good  defence  to  prove  that  the  alleged  battery  was 
merely  an  amicable  contest:  as,  that  he  wresUed  with  the  pro- 
secutor for  a  wager.  Com,  Dig.  Pleader,  SM.IS.  So,  that  it 
happened  by  accident  whilst  the  defendant  was  engaged  in  some 
sport  or  game,  which  was  neither  unlawful  nor  dangerous,  {see 
ante,  p.  321),  is  a  good  defence. 

3.  It  is  a  good  defence  to  prove  that  the  alleged  battery  was 
merely  the  correcting  of  a  child  by  his  parent,  the  correcting  of  a 
servant  or  scholar  by  his  master,  or  the  punishment  of  a  criminal 
by  the  proper  officer.  Com,  Dig.  Pleader^  3M.\9,  1  Hawk,  c,  60, 
s,  23,  c,  62,  s.  2.  and  see  2B.S^P.  224,  provided  the  correction 
be  moderate  in  the  manner,  the  instrument,  and  the  quantity  of 
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it,  or  that  the  criminal  be  pimished  inliie  manner  appointed  hf 
law.  See  aiUe,  p.  3 1 1 ,  328.  It  has  been  holden  that  the  defendaiMr 
may  justify  eren  a  maihem,  if  done  by  him  as  a  military  officer, 
for  disobedience  of  orders.  Lane  y.  Degberg,  BuLN.  P,  19. 

4.  It  is  a  good  defence,  in  jusdficadon  even  of  a  wounding  or 
maihem,  to  prove  that  the  prosecutor  assaulted  or  beat  the  de-' 
fiendant  first,  and  that  the  defendant  committed  the  alleged  bat- 
tery merely  in  hu  own  defence;  1  Sid,  S4d.  1  Ao.  Rep.  IfK 
2Saik.  642.  3  Salk,  46;  if  he  prove  an  assault  merely,  as,  for 
instance,  that  the  prosecutor  lifted  up  his  staff,  and  offered  ta 
strike  him,  it  is  sufficient  to  justify  the  defendant's  striking  him; 
for  he  need  not,  in  such  a  case,  stay  till  the  other  has  actuaHy 
struck  him.  BuL  N,  P.  18.  2  Ro,  Abr.  547, 1  37.  So,  a  husband 
may  justify  a  battery  in  defence  of  his  wife,  a  wife  in  defence  of 
her  husband,  a  parent  in  defence  of  his  child,  a  child  in  defenoe 
of  his  parent,  a  master  in  defence  of  his  servant,  and  a  servant 
in  defence  of  his  master.  2  Eo,  Abr.  546.  (D).  1  Hawk,  e.  60,  s. 
23,  24.  But,  in  all  these  cases,  the  battery  must  be  such  only  as 
was  necessary  to  the  defence  of  the  party  or  his  relation;  for  If  ' 
it  were  excessive,  if  it  were  greater  than  was  necessary  for  mere 
defence,  the  prior  assault  will  be  no  justification.  BuL  N,  jP.  18. 
Also,  it  wiU  be  a  sufficient  answer  to  this  defence,  to  prove  tii^ 
the  first  assault  was  justifiable.  Com.  Dig,  Pleader,  Z  M,  1ST 
lSalk.407.  Carth,  2B0. 

5.  The  defendant  may  justify  a  battery,  by  proving  that  he 
committed  it  in  defence  of  his  possession ;  as,  for  instance,  to  re- 
move the  prosecutor  out  Xtf  Yua  dose  or  house ;  Lutw,  1435. 
Hard,  358;  or  to  prevent  him  from  entering  it;  2  Ro,  Abr,  548, 
i.  25 ;  to  restrain  him  from  taking  or  destroying  his  goods,  fte.; 
2  Ro.  Abr,  549,  L  7 ;  from  taking  or  rescuing  cattie,  &c  in  his 
custody  upon  a  distress;  Id,  L  10.  21^ro.  Ent,  260;  or  the  like. 
In  tiie  case  of  a  trespass  in  law,  merely,  vrithout  actual  force,  the 
owner  of  th6  dose,  ic  must  first  request  the  trespasser  to  depart, 
before  he  can  justify  laying  his  hand  on  him  for  the  purpose  of 
removing  him ;  and  even  if  he  refuse,  he  can  only  justify  so  much 
force  as  is  necessary  to  remove  him.  Weaver  v.  Bush,  ST.  R. 
299.  See  2  Ro.  Abr,  548,  L  35.  45.  2  Salk,  641.  But  if  the  tres- 
passer use  force,  then  the  owner  may  oppose  force  to  force;  S 
^att.641.  8  T,  R,  78.  IC.  4*  P.  6;  and  in  such  a  case,  if  he  be 
assaulted  or  beaten,  he  may  justify  even  a  wounding  or  maihem 
in  self-defence,  as  above  mentioned.  In  answer,  however,  to  a 
justification  in  defence  of  his  possession,  the  other  party  may  prove 
thatthebatterywas  excessive;  iSWn.  387.  Lutw.liZS;  or  justify 
the  alleged  trespass  on  the  defendant's  possession,  by  proving 
that  he  had  a  right  of  way  over  the  dose,  or  the  like. 

6.  It  is  a  good  defence  to  prove  that  the  defendant,  as  an  ofil** 
cer  of  justice,  arrested  the  prosecutor  by  virtue  of  a  certain  writ 
or  process,  which  is  the  alleged  battery  complained  of,  2  Ro,  Abr. 
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546.^A).  A  sheriff's  offidbr,  however,  can  only  justify  laying  his 
hand  upon  a  man,  in  order  to  arrest  him  upon  a  writ  or  process, 
unless  he  resist,  or  an  attempt  be  made  to  rescue  him ;  1 Z. 
Raym.  229.  2Str.  1049.  1  C.  4*  P.  40;  and  even  then,  he  can 
justify  no  greater  degree  of  force  than  was  necessary  in  order  to 
secure  his  prisoner.  And  the  same  as  to  officers  of  justice,  and 
persons  acung  in  their  aid,  arresting  on  suspicion  of  felony,  with- 
out warrant;  and  as  to  private  persons  arresting  men  committing 
felonies  in  their  presence.  See  antCi  p.  328.  So,  a  man  may 
justify  laying  his  hand  upon  another  to  prevent  him  from  fight- 
ing, or  coipmitting  a  breach  of  the  peace;  Com.  Dig,  Pleader, 
3i£.  16;  or  to  prevent  him  from  rescuing  goods  taken  in  execu- 
tion; Z Lev.  US;  or  the  like.  SeelMod.l6S.  2Ro.Abr.5A6,L40. 
A  coroner,  Gamett  v.  Ferrandf  6  B.^  C.611,  and  a  magistrate 
upon  a  preliminary  inquiry.  Cox  v.  Coleridge,  1  £.  ^  C  16,  may 
justify  a  forcible  exclusion  of  a  party  from  the  justice  room,  even 
though  he  be  the  attorney  of  the  party  accused ;  but  if  the  inquiry 
be  final  and  of  a  judicial  nature,  all  persons  have  a  right  to  be 
^present.  Dauhney  v.  Cooper,  10  B.  ^  C.  237.  Yet  even  in  these 
cases  be  must  not  use  more  force  than  is.  requisite  to  restrain  the 
other  party,  otherwise  he  cannot  avail  himself  of  the  threatened 
bfeach  of  the  peace,  &c.  as  a  justification. 
« *  7.  It  is  a  good  defence  to  shew  that  the  complaint  has  been 
disposed  of  by  two  justices,  either  by  conviction  or  dismissal  of 
the  case,  provided,  in  the  former  case,  the  defendant  has  paid  the 
penalty,  and  suffered  the  imprisonment  awarded ;  and  in  the  lat- 
ter, the  magistrates  have  dismissed  the  case,  because  it  was  justi- 
fied, or  so  trifling  as  not  to  merit  punishment,  and  this  be  certified 
under  their  hands.  9  G^.  4,  c.  31,  5.  27,  28.  The  magistrates  have 
no  power  to  hear  and  determine  any  assault  involving  a  question 
of  title  to  lands,  &c.,  or  any  interest  therein,  or  to  any  bank- 
ruptcy or  insolvency,  or  any  execution  under  the  process  of  any 
court  of  justice ;  and  if  the  assault  be  accompanied  by  any  at- 
tempt to  commit  felony,  or  in  their  opinion  be  a  fit  subject  for  a 
prosecution  by  indictment,  they  may  abstain  from  any  adjudica- 
tion, and  leave  the  case  to  be  prosecuted  by  indictment.  9  G.  4, 
c.  31,  «.  29.  It  is  to  be  observed,  that  this  provision  does  not 
prevent  the  prosecutor  from  preferring  his  indictment  in  the  first 
instance,  if  he  think  fit. 


Indictment  for  tm  aggravated  Assault. 

Commencement  as  ante,  p.  339] — in  and  upon  one  J.  N.,  in  the 
peace  of  God  and  our  lord  the  King  then  and  there  being,  did 
make  an  assault,  and  him  the  said  J.  N.  then  and  there  did  beat, 
wound,  and  ill  treat;  and  that  the  said  J.  S.,  with  both  his  hands, 
then  and  there  violently  cast,  flung,  and  threw  the  said  J.  N.  to, 
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upoiii  and  against  a  certain  brick  floor  there,  and  him  the  said 
J.  N.  in  and  upon  his  head,  neck,  breast,  sides,  back,  and  other 
parts  of  his  body,  with  both  the  feet  of  him  the  said  J.  S.  then 
and  there  violently  and  grievously  did  kick,  strike,  and  beat, 
giving  to  the  said  J.  N.  then  and  there,  as  well  by  such  flinging, 
casting,  and  throwing  of  him  the  said  J.  N.,  as  also  by  such  kick- 
ing, striking,  and  beating  of  the  said  J.  N.  as  aforesaid,  in  and 
upon  the  head,  neck,  breast,  sides,  back,  and  other  parts  of  the 
body  of  him  the  said  J.  N.,  divers  bruises,  hurts,  and  wounds,  so 
that  his  life  was  greatly  despaired  of;  and  other  wrongs,  ^e.  as 
in  the  precedent,  ante,  p*  340.  Add  a  count  for  a  common  astaull, 
at  ante,  p.  339. 

As  to  the  evidence,  see  ante,  p.  340  et  seq. 


Indictment  for  assaulting  a  Woman  quick  with  Child. 

Comtnencement  as  ante,  p.  339] — in  and  upon  A.,  the  wife  of 
J.  N.,  in  the  peace  of  God  and  our  lord  the  King  then  and  there 
being,  and  also  then  and  there  being  quick  with  child,  did  make 
an  assault,  and  her  the  said  A.  then  and  there  did  beat,  wound, 
and  ill  treat,  so  that  her  life  was  greatly  despaired  of,  and  by  rea- 
son whereof  she  the  said  A.,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  bring  forth  the  said  child  dead;  and  other  wrongs,  ^e, 
as  in  the  precedent,  ante,  p,  340.  Add  a  count  for  a  common  m- 
sault. 

As  to  the  evidence,  see  ante,  p.  340  et  seq»  If  the  child  were 
horn  aUve,  and  died  afterwards  of  the  iiyuries  received  by  it  when 
the  mother  was  beaten,  the  offence  would  be  murder,  SInst.  50. 


Indictment  for  an  Attempt  to  Drown,  S^c,  with  intent,  S^c. 

Commencement  as  ante,  p.  339] — in  the  county  aforesaid,  fe- 
loniously, unlawfully,  and  maliciously  did  take  one  J.  N.  into 
both  the  hands  of  him  the  said  J.  S.,  and  then  and  there  felo- 
niously, unlawfully,  and  maliciously  did  cast,  throw,  and  push 
the  said  J.  N.  into  a  certain  pond  there  situate,  wherein  there 
was  a  great  quantity  of  water,  and  did  thereby  then  and  there 
feloniously,  unlawfully,  and  maliciously  attempt  the  said  J.  N. 
to  drown  and  suffocate,  ("drown,  suffocate,  or  strangle,**)  with 
intent  then  and  there,  and  thereby,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  the  said  J.  N.  to  kill  and  murder; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. 

Felony,  death.  9  Cr.4,  c.  31,  «.  11.  This  sentence  may  be  r#- 
corded,  4  G,  4,  c.  48. 
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Evkience. 

'  ^ove  the  attempt  to  drown,  as  stated  in  the  indictment,  and 
the' Intent,  as  directed  ante,  p.  339. 


Indictment  for  Shooting  with  intent  to  murder. 

Commencement  as  ante,  p,  339] — ^in  the  county  aforesaid,  a 
certain  gun,  then  and  there  loaded  with  powder  and  divers  lead- 
en shot,  which  he  the  said  J.  S.  in  both  his  hands  then  and  there 
had  and  held,  at  rnd  against  one  J.  N.,  then  and  there  feloni- 
ously, unlawfully,  and  maliciously  did  shoot,  with  intent,  ^c, 
at  in  the  last  precedent.  Add  counts  for  shooting  with  intent  to 
mmm,  Sfc,  as  post,  p,  349. 

Felony p  death.  9  6r.  4,  c.  31,  «.  U.  ITiis  sentence  ma§  be  re- 
corded. 4  G,  4,  c.  48. 

Evidence. 

Prove  the  shooting  as  stated  in  the  indictment,  and  that  the 
gun  was  loaded  in  such  a  manner  as  to'produce  the  effisct  intended. 
See  H.  ▼.  Carr,  infra,  p.  346.  Where  an  indictment  alleged  that 
the  defendant  shot  at  the  prosecutrix  with  a  loaded  pistol;  in  one 
set  of  counn^  with  a  pistol  loaded  with  gunpowder  only;  and  in 
another  set  of  counts,  with  a  pistol  loaded  with  gunpowder  and 
other  destructive  materials ;  and  it  appeared  that  the  pistol  con- 
tained no  ball  or  shof,  but  gunpowder  and  wadding  only,  the 
judge  told  the  jury,  that  whether  the  pistol  was  loaded  with  gun- 
powder and  ball  or  other  destructive  materials,  or  with  gunpow- 
der and  paper  only,  if  the  prisoner  fired  it  so  near  the  person  of 
the  prosecutrix,  and  in  such  a  direction  as  that  it  would  proba- 
bly kill  her,  or  do  her  some  grievous  bodily  harm,  the  case  was 
within  the  statute ;  and  the  Judges  held  this  direction  to  be  right. 
R.  V.  Kitchin,  R.  Sf  R.  95.  Prove  also  the  intent,  as  directed 
ante,  p.  339. 

Indictment  for  attempting  to  Shoot  with  intentf  Sfc. 

Commencement  as  ante,  p.  339] — in  the  county  aforesaid,  did, 
by  drawing  the  trigger  ("  drawing  the  trigger,  or  in  any  other 
manner  ")  of  a  certain  pistol,  ("  any  kind  of  haded  fire-arms,") 
then  and  there  loaded  with  gunpowder  and  one  leaden  bulled 
which  said  pistol  the  said  J.  S.  in  his  right  hand  then  and  there 
had  and  held,  feloniously,  unlawfully,  and  maliciously  attempt  to 
discharge  the  said  pistol  at  and  against  one  J.  N. ;  with  intent, 
Sfc,  as  in  the  precedent,  ante,  p.  344.  Add  counts  for  attempt" 
ing  to  shoot  with  intent  to  maim,  ^c,  at  post,  p.  350. 

Felony,  death.  9  (7.  4,  c.  31,  «.  11.  This  sentence  may  be  re* 
corded.  4  G.  4,  c.  48. 
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Evidence, 

Ptov%  that  the  defendant  presented  a  pntof  or  g:un  at  J.  N.^ 
and  attempted,  by  pulling  the  trigger,  to  discbarge  it  at  bijaflL 
Where,  upon  an  indictment  for  attempting  to  discliarge  a  gun  at 
J.  S.,  it  appeared  that  the  gun  was  loadedf  but  the  jiAry  found 
that  it  was  not  primed,  a  majority  of  the  judges  oonsiderec^  it  ' 
equivalent  to  a  finding  that  it  was  not  so  loaded  as  to  be  <jlpable 
of  doing  mischief  by  pulling  the  trigger,  and  were  thexe&re  '. 
of  opinion,  that  it  was  not  kaded  within  the  meaning  of  'the 
statute.  R,  v.  Carr,  R,^R,  377.  Prove  the  intent,  as  dlxtibted 
tttttef  fm  939.  •  •     .     ■  • 


Indictment  for  Stabbing  i/nth  intent  to  murder.  ^       ,  * 

Commencement  as  ante,  p.  S39] — ^in  the' county  aforesaid, ^ith 
a  certain  knife,  which  he  the  said  J.  S.  in  his  right  hand  then 
and  there  had  and  held,  one  J.  N.  in  and  upon  the  ikht  side 
of  the  belly,  between  the  short  ribs  of  him  the  said  J:  Ilk  thea* 
and  there  feloniously,  unlawfully,  and  maliciously  did  stab,  cut^ 
and  wound,  ("  etctb,  cut,  or  wound")  with  intend  ^e.,  at  in  the 
precedent,  ante,  p,  339.  Add  counts  for  stabbing,  ifCf  with  in- 
tent  to  mahn,  8fc.  as  infra. 

Felony,  death,  9  O,  4,  c.  31,  «.  11.  This  sentence  may  he  re- 
corded, 4  G,  4,  c,  48. 

Evidence, 

Prove  that  the  defendant  cut,  stabbed,  or  wounded  J.  N.  in 
the  mode  stated  in  the  indictment  Evidence  of  a  tabbing  only 
will  not  support  an  allegation  of  cutting  only.  R,  v.  M*Dermott, 
R,  8f  R.  356.  Prove  the  intent,  as  directed  ante,  p,  389.  It  is 
not  necessary  that  the  prosecutor  should  be  cut  in  a  vital  part, 
for  the  question  is  not  what  the  wound  is,  but  what  wound  was 
intended.  R,  v.  Hunt,  R,^M,  93.    R,  v.  Griffith,  1  C.  4*  P.  298. 


Indictment  for  Stabbing  with  intent  to  maim,  4'c. 

Middlesex,  to  wit:~-The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
with  a  certun  knife,  which  he  the  said  J.  S.  in  his  right  hand 
then  and  there  had  and  held,  one  J.  N.  in  and  upon  the  right 
side  of  the  belly,  between  the  short  ribs  of  him  the  sud  J.  N., 
then  and  there  feloniously,  unlawfully,  and  maliciously  did  stab, 
cut,  and  wound,  ('*  stab,  cut,  or  wound,")  with  intent,  in  so  do- 
ing, him  the  said  J.  N.  thereby  then  and  there  to  maim;  against 
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the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
(2nd  Count.)  An^  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

'  dp  further  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid^  [4-c.,  ai  mtht  latt  eosm/],  with  intent,  in  so  doing, 

>  him  the  said  J.  N.  thereby  then  and  there  to  disfigure;  against 
thtf  fq^  of  the  statute,'  &c.     {^d  CounU)  Same  as  the  last;  with 

.  intent,  in  so  doing,  him  the  said  J.  N.  thereby  then  and  there  to 

'"  d!s$ble;  against  ^e  form,&c.  {\th  Count,)  Same  as  the  last; 
wftii  intent,  in  so  doing,  to  him  the  said  J.  N.  thereby  then  and 
t&ere  td  do  some  grievous  bodily  harm;  against  the  form,  &c. 
ifiih  Count.). Same  as  the  last;  with  intont,  in  so  doing,  thereby 
uien'^d  -^ere  to  prevent  {"prevent  or  resist")  the  lawful  appre- 
hension '  (^  €tpprehensUm  or  detainer")  of  the  said  J.  S.,  (**  the 
party  cffeneRng,  or  any  (fjiis.  accdmplices"),  for  a  certain  offence 
for  which  he  &e  said  J.  S.  was  then  and  there  liable  to  be  appre- 
hended by  die  said  J.  N.,  (**  any  offence  for  which  he  or  they  may 
Tespecjjmkyl)e  liable  by  law  to  be  apprehended  or  detained"), 

'that  iMo'  say,  for  [state  the  cffence  genereilly'] ;  against  the  form, 
&c.  In  practice,  the  furst  count  of  the  indictment  is  for  stabbing 
with  intent  to  murder.  See  ante,  p.  346. 

felony,  death.  9  G.  4,  c.  31,  <.  12.  This  sentence  may  be  re- 
corded. 4  (?.  4,  c  48. 

Evidence. 

Feloniously,  unlawfully,  and  maliciously'] — The  offence  must 
be  proved  to  have  been  committed  under  such  circumstances, 
that,  if  death  had  ensued,  it  would  have  been  murder ;  otherwise 
the  defendant  must  be  acquitted.  9  G.  4,  c.  31,  «.  12.  See  ante, 
p.Sl},S^c. 

With  a  certain  kntfe,  Sfc."] — This  is  proved  in  the  same  man- 
ner as  in  murder.  See  ante,  p.  308,  4^    It  must  appear,  how- 
ever, to  have  been  such  an  instrument  as  was  calculated  to  in- 
*flict  an  incised  wound.  Sed  vide  infra. 

In  and  upon  the  right  side,  S^c."] — This  is  proved  as  in  murder. 
See  ante,  p.  309. 

• 

Did  stab,  cut,  and  wound] — If  the  indictment  be  for  cutting, 
evidence  of  a  stabbing  will  not  support  it,  for  the  statute  uses  the 
words  stab  or  cut  in  die  alternative.  R,  v.  APDermott,  R,S[R, 
356.  Under  the  words  *'  stab  or  cut,"  an  incised  wound  must  be 
proved ;  a  mere  contused  or  lacerated  wound  is  not  within  these 
words.  Where  it  appeared  that  the  prisoner  struck  the  prosecutor 
on  the  back  of  the  head  with  a  cavalry  sword,  which  was,  at  the 
dme,  in  a  steel  scabbard,  and  lacerated  the  skin  of  the  head,  which 
bled  considerably:  Bayley,  J.,  held,  that  it  was  not  a  case  within 
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the  fiUtute  48  6.3,  e.  58.  J2.  v.  Whi^Md,  Salop  Sum.  At,  l^dft. 
So,  it  has  been  holden,  that  a  blow  with  a  square  iron  bar,  whidi 
infticted  a  contused  or  lacerated  wound,  was  not  within  that  ata^ 
tute ;  IL  ▼.  Adams,  1  Russ.  397 ;  and  the  same  with  respect  to  a 
blow  with  the  handle  of  a  windlass.  5  Ev.  Stat  334.  But  if  a 
eutting  be  inflicted,  the  case  is  within  the  statute,  though  the  in- 
strument be  not  intended  for  cutting.  Thus,  where  a  man 
struck  a  woman  in  the  £fice  with  the  claw  of  a  hammer,  and  it 
cut  her,  it  was  holden  to  be  a  cutting  within  the  statute.  It.  v. 
Atkinson,  R,  Sf  R.  104.  And  where  the  defendant  struck  the 
prosecutor  with  an  iron  crow,  not  intended  for  cutting,  and  it 
cut  out  part  of  his  skull,  it  was  holden  that  the  defendant  was 
properly  convicted.  R,  v.  Hayward,  R,8fR*  78.  The  word  j/a6 
imports  a  wound  made  with  a  pointed  instrument — ^the  wordctff, 
a  wound  with  an  instrument  having  an  edge;  but  the  word 
wound  includes  incised  wounds,  punctared  wounds,  lacerated 
wounds,  contused  wounds,  and  gunshot  wounds.  This  latter 
word  was  not  in  the  repealed  statute,  and  seems  to  be  of  more 
comprehensive  meaning  than  the  two  former  words. 

The  statute  extends  to  three  species  of  assaults;  namely,  K  To 
"  shoot  at"  any  person;  2.  To  attempt,  **  by  drawing  a  trigger, 
Or  in  any  other  manner"  to  discharge  any  kind  of  loaded  aims 
at  any  person;  3.  To  **  stab,  cut,  or  wound  any  person."  And 
each  of  these  may  be  done  with  anyone  of  the  following  intents: 
namely,  1.  To  maim;  2.  To  disfigure;  3.  To  disable;  4.  To  do 
some  other  grievous  bodily  harm;  5.  To  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  the  defendant,  or  of  any  of 
his  accomplices,  for  an  offence  for  which  they  might  lawfully  be 
apprehended  or  detained. 

With  intent,  Sfc."] — The  intent  must  be  proved  as  laid;  hence 
the  necessity  of  several  counts,  charging  the  offence  to  have  been 
committed  with  different  intents.  If  an  indictment  allege  that 
the  defendant  cut  the  prosecutor  with  intent  to  murder,  to  dis- 
able, and  to  do  some  grievous  bodily  harm,  it  will  not  be  sup- 
ported by  proof  of  an  intention  to  prevent  a  lawful  apprehension, 
R,  V.  Z)t#n,  R,JBf  R.  365.  R.  v.  Bryce,  R,  ^  M,  29,  unless,  for  the 
purpose  of  effecting  his  escape,  the  defendant  also  harboured  one 
of  the  intents  stated  in  the  indictment;  72.  v.  Gillow,  R,Sf  M.SS; 
for,  where  both  intents  eaust,  it  is  immaterial  which  is  the  princi- 
pal and  which  the  subordinate.  Therefore,  where,  to  commit  a 
rape,  the  defendant  cut  the  private  parts  of  an  infiint,  and  there- 
by did  her  grievous  bodily  harm,  it  was  holden,  that  he  was 
guilty  of  cutting  with  intent  to  do  her  grievous  bodily  harm,  not- 
withstanding his  principal  object  was  to  comiait  the  rape.  R,  v. 
Cox,  R,  Sf  R.  362.  The  intent,  of  course,  can  be  proved  by  pre- 
sumptive evidence  only.  Ante,  p,  96^  113.  But  it  may  be  stated 
as  a  general  rule,  that  a  man  is  answerable  for  his  acts;  and 
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tbMMfore,  if,  iDtendiiig  to  ttab  A.  he  stab  B.,  he  may  be  indicted 
iar  atabbin^  B.,  with  intent,  ftc,  and  the  fiicts  will  support  the 
indECtment.  If,  however,  it  be  donbtfiil  whether  the  act  Was 
done  by  accident  or  design,  other  drctimstanoes  may  be  given  in 
eiKlende  to  prove  the  intent.  Ante,  p,  96, 103.  In  the  case  of  S,  v. 
Gakt  4-  Woodbum,  6  St.  Tr.  212,  the  defendants  had  the  efiVon- 
tery  to  set  up  as  a  defence,  that  the  assault  was  committed  by 
them  with  intent  not  to  maim  or  disfigure,  but  to  murder;  the 
ooikrt,  however,  held,  that  if  a  man  attack  another  with  intent  to 
mwdter  him,  with  an  instrument  which  cannot  but  endanger  the 
disfigniing  of  him,  and  in  such  attack  happen  not  to  kill  but 
only  to  disfigure  him,  it  was  within  the  statute  22  4"  23  C.  2,  c. 
1,  «.  7,  which  made  it  felony  to  commit  any  of  the  offences  there 
Mentioned,  with  intent  to  maim  or  disfigure.  The  defendants 
were  accordingly  convicted  and  executed.  4  BL  Com,  207,  n. 

With  respect  to  the  intents  mentioned  in  the  statute,  it  may 
be  ttseiul  to  observe,  that  to  maim  is  to  injure  any  part  of  a  man's 
body,  which  may  render  him,  in  fighting,  less  able  to  defend 
himself  or  annoy  his  enemy.  1  Hanvk,  c,  44,  «.  1.  To  disfigure 
lit  to  do  some  external  injury,  which  may  detract  from  his  per- 
sonal appearance ;  and  to  disable  is  to  do  something  which  cre- 
ates a  permanent  disability,  and  not  merely  a  temporary  injury. 
See  A.  v.  Bryce,  R.SfM,  29.  It  is  not  necessary  that  a  grievous 
bodUy  harm  should  be  either  permanent  or  dangerous;  and 
therefore,  where  the  defendant  cut  the  private  parts  of  an  infiint, 
and  the  wound  was  not  dangerous,  and  was  small,  but  bled  a 
-good  deal,  and  the  jury  found  that  it  was  a  grievous  bodily 
harm,  it  was  holden  that  the  conviction  was  right.  R,  v.  Cojr, 
R,SfR.  362.  Where  the  intent  laid  is  to  prevent  a  lawful  ap- 
prehension, it  must  be  shewn  that  the  arrest  would  have  been 
lawful ;  tee  ante,  p,  324 ;  and  where  the  circumstances  are  not 
such  that  the  defendant  must  know  why  he  is  about  to  be  ap- 
prehended, see  R.  V.  Howarth,  R»  Sf  M*  207,  ante,  p.  326,  it  must 
be  proved  that  the  defendant  was  apprized  of  the  intent  to  appre- 
hend him.  R,  V.  Ricketts,  3  Camp,  68. 


Indiciment  for  Shooting  with  intent  to  maim,  ^e. 

Commencement  at  ante,  p.  346] — in  the  county  aforesaid,  a  cer- 
tain gun  then  and  there  loaded  with  gunpowder,  and  divers  lead- 
en shot,  which  said  gun  he  the  said  J.  S.  in  both  his  hands  then 
and  there  had  and  held,  at  and  against  one  J.  N.,  then  and  there 
feloniously,  unlawfully,  and  maliciously  did  shoot,  withintentinso 
dohig  thereby  then  and  there  the  said  J.  N.  to  maim ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.  Add  countt 
ttating  the  variout  intentt  mentioned  in  the  ttatute,  at  in  the  latt 
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prtcedeuL   In  fnctiee,  thefirtt  count  it  for  MkootiMg,  with  iatint 
to  murder,  as  atUe,  p,  345. 

Felony,  deaths  9  G,  4,  c.  31,  s.  12.  This  sentence  may  be  re- 
corded, 4G.4,  C.48. 

Evidence. 

Prove  the  shooting,  as  directed  ante,  p.  345;  and  prove  this  to 
have  been  done  under  such  circumstances,  that,  if  death  had  en- 
sued, it  would  have  been  murder.  Prove  the  intent  as  laid  in 
some  of  the  counts.    Fide  supra. 


Indictment  for  (ittempting  to  Shoot,  with  intent  to  Maim,  ^, 

Commencement  as  ante,  p.  346] — ^in  the  county  aforesaid,  by 
dravring  the  trigger  ("  drawing  a  trigger,  or  in  any  other  man" 
ner  ")  of  a  certain  pistol,  ("  any  kind  of  loaded  arms  "),  then  and 
there  loaded  and  charged  with  gunpowder  and  one  leaden  bullet, 
which  said  pistol  the  said  J.  S.  in  his  right  hand  then  and 
there  had  and  held,  then  and  there  feloniously,  unlawfully,  and 
maliciously,  did  attempt  to  discharge  the  said  pistol,  so  loaded 
and  charged  as  aforesaid,  at  and  against  one  J.  N.,  vrith  intent, 
Sfc.  {as  in  the  hut  precedent  but  (me.) 

Felony,  death.  9G.4,  c.  31,  s.l2.  This  sentence  may  be  re- 
corded. 4  G.  4,  c.  48. 

Evidence. 

Prove  the  attempt  to  shoot,  as  directed  ante,  p,  346 ;  and  prove 
this  to  have  been  done  under  such  circumstances  that,  if  death 
had  ensued,  it  would  have  been  murder.  Prove  the  intent  as  un- 
der the  last  two  precedents. 


Indictment  for  assauU^g  a  Magistrate,  ^c.  on  account  of  the  exer- 
cise of  his  duty  in  preserving  Wreck. 

Sussex,  to  veit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that,  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  mentioned,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the 
parish  of  B.,  in  the  county  of  S.,  one  J.  N.,  then  and  there  being 
a  magistrate,  ("  magistrate,  officer,  or  other  person  whatsoever  law* 
fully  authorized, ")  was  then  and  there  engaged  in  the  exercise  of 
his  duty,  as  such  ma^strate,  in  and  concerning  the  preservation 
of  a  certain  vessel,  {**of  any  vessel  in  distress,  or  rfany  vessel, 
goods,  or  effects  wrecked,  stranded,  or  cast  on  shore,  or  lying  un- 
der water,")  then  and  there  wrecked,  stranded,  and  cast  on 
shore,  the  said  J.  N.  being  then  and  there  lawfully  authorized 
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thereunto,  and  that  J.  S.,  late  of  the  parish  aforesaid,  in  the  coun- 
ty aforesaid,  labourer,  then  and  there  well  knowing  the  premises, 
in  and  upon  the  said  J.  N.  then  and  there  unlawfully  did  make 
an  assault,  and  him  the  said  J.  N.  then  and  there  unlawfully  did 
strike  and  wound,  ('*  itrike  or  wmmd"),  on  account  of  the  exer- 
cise of  the  said  duty  of  him  the  said  J.  N.  in  and  concerning  the 
preservation  of  the  ssdd  vessel  so  wrecked,  stranded,  and  cast  on 
shore  as  aforesaid;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

Misdemeanor^  traniportation  for  seven  years,  or  hnftrisontnent, 
with  or  without  hard  labour,  for  such  term  as  the  court  shaU 
award.  9  G,  4,  c.  31,  s,  24.  See  ante,  p,  157. 

Evidence, 

Prove  that  J.  N.  was  a  magistrate,  &c.,  as  stated  in  the  indict- 
ment ;  see  ante,  ^.115;  that  a  vessel  was  wrecked,  &c. ;  that  /•  N. 
was  engaged  endeavouring  to  preserve  the  vessel;  that  J.  S.  sCruck 
[and  wounded]  him  as  stated ;  and  that  he  did  so  on  account  of 
his  doing  his  duty  in  the  preservation  of  the  vessel.  This  may 
be  proved  by  the  declarations  or  acts  of  the  defendant,  or  by  cir- 
cumstances from  which  the  jury  may  imply  it. 


Indictment  for  impeding  a  person  endeavouring  to  save  his  life 

from  a  Ship  wrecked* 

Sussex,  to  wit : — The  jurors  for  our  lord  the  King  upon  then: 
oath  present,  that,  before  and  at  the  time  of  the  committing  the 
felony  hereinafter  mentioned,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  WflUam  the  Fourth,  at 
the  parish  of  B.,  in  the  county  of  S.,  a  certain  vessel  (**ship  or 
vessel")  was  then  and  there  stranded  and  cast  on  shore,  ("  in  dis* 
tress,  or  wrecked,  stranded,  or  cast  on  shore  "),  and  that  J.  S.,  late 
of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
one  J.  N.,  then  and  there  endeavouring  to  save  hb  life  from  the  said 
ship  so  stranded  and  cast  ashore,  then  and  there  feloniously  and 
by  force  did  prevent  and  impede,  {"prevent  or  impede  ") ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  death.  7  S^SG.i,  c,  29,  s.ll.  This  sentence  may  he 
recorded.  4  G.  4,  c.  48. 

Evidence. 

Prove  that  the  vessel  was  stranded  and  cast  on  shore,  as  stated 
in  the  indictment ;  prove  that  J.  N.  was  endeavouring  to  save  his 
life  after  the  ship  was  stranded.  It  is  immaterial  whether  he  was 
on  board,  or  bad  quitted^the  vessel.  1  8f^  G.A,c.  29,  s.iX.  And 
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prOTe  that  the  defisadnt  "  bjr  Ibtee "  impaded  «id  piwtrtiai 
him  from  so  doing. 


Indictment  for  an  atmuU  wUh  mimU  to  eommii  Fohmy, 

Commencement  as  ante,  p,  339] — in  die  county  aforesaidy  in  and 
upon  one  J.  N.,  in  the  peace  of  God  and  of  our  lord  the  King  then 
and  there  being,  unlawfully  did  make  an  assault,  and  hhn  the 
said  J.  N.  then  and  there  did  beat,  wound,  and  ill  treat,  with  in* 
tent  Ikere  state  the  felony  intended^  thus :  "  him  the  said  J.  N. 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
to  kill  and  murder,"]  and  other  wrongs  to  the  said  J.  N.  thett 
and  there  did,  to  the  great  damage  .of  the  said  J.  N. ;  against  the 
form  of  the  statute  in  such  case  maHe  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity,  jidd  a 
count  for  a  common  assault,  as  ante,  p  339. 

Misdemeanor,  imprisonment,  with  or  without  hard  laboitr,  not 
exceeding  two  years;  a  fine  may  also  be  imposed  if  the  court  shall 
think  fit,  and  the  defendant  may  be  required  to  find  sureties  to 
keep  the  peace.  4  Cr.  4,  c.  31,  s.  25.  See  ante,  p.  157. 

Evidence, 

Every  attempt  to  commit  a  felony  i^;ainst  the  person  of  indivi- 
duals involves  an  assault  Prove  an  attempt  to  commit  such  a  fe- 
lony, and  prove  it  to  have  been  done  under  such  circumstances, 
that,  had  the  attempt  succeeded,  the  defendant  might  have  been 
convicted  of  the  felony.  If  yon  fail  in  proving  the  intent,  but 
prove  the  assault,  the  defendant  may  be  convicted  of  the  common 
assault. 


Indictment  for  assaulting  Peace  or  Revenue  Officers,  i^c,  in  the 

Execution  of  their  Duty, 

Commencement  as  ante,  p,  339] — in  the  county  aforesaid,  in 
and  upon  one  J.  N.,  then  and  there  being  a  peace  officer,  to  wit, 
a  constable,  (**  any  peace  officer,  or  revenue  officer,  or  any  person 
acting  in  aid  of  such  (fficer"),  and  then  and  there  being  in  the 
due  execution  of  his  duty  as  such  constable,  did  make  an  assault, 
and  him  the  said  J.  N.,  so  being  in  the  execution  of  his  duty  as 
aforesaid,  then  and  there  did  beat,  wound,  and  ill  treat,  and  other 
wrongs  to  the  said  J.  N.  then  and  there  (Ud,  to  the  great  damage 
of  the  said  J.  N. ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity.  Jdd  a  count  for  a  common  assault,  as  ante,  p, 
339. 

Misdemeanor,  9  G,  4,  c.  31,  s.  25.     See  the  last  precedent. 

Evidence, 
Prove  that  J.  N.  was  a  peace  officer,  &c.,  as  stated  in  the  iii- 
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dietment^  by  shewing  that  he  acted  as  such;  see  ante,  p.  115; 
or,  if  the  indictment  be  for  assaulting  J.  N.  acting  in  aid  of 
an  officer,  prove  that  the  officer  acted  as  such,  and  that  J.  N. 
was  acting  in  his  aid.  Prove  that  J.  N.  was  in  the  due  execu- 
tion of  his  duty,  and  prove  the  assault  as  directed  ante,  p.  340 
ei  seq. 


Indictment  for  an  Assault  to  prevent  Arrest, 

Commencement  as  ante,  p,  339] — in  the  county  aforesaid,  in  and 
upon  one  J.  N.,  in  the  peace  of  God  and  our  lord  the  King  then 
and  there  being,  did  make  an  assault,  and  him  the  said  J.  N.  then 
and  there  did  beat,  wound,  and  ill  treat,  with  intent,  in  so  doing, 
to  resist  and  prevent  {"resist  or  prevent")  the  lawful  apprehen- 
sion ("  apprehension  or  detainer  ")  of  him  the  said  J.  S.  {**  the 
party  so  assaulting,  or  of  any  other  person,")  for  a  certain  offence, 
for  which  he  the  said  J.  S.  was  then  and  there  liable  to  be  ap- 
prehended ("  apprehended  or  detained")  by  the  said  J.  N.,  that 
is  to  say,  for  [state  the  offence  generally] ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  Add  a  count  for  a 
common  assault,  as  ante,  p,  339. 

Misdemeanor.  9  G,  4,  c.  31,  s,  25.  See  the  precedent,  ante,  p.  352. 

Evidence. 

Prove  the  assault,  as  directed  ante,  p.  340  et  seq.  /  and  the  in- 
tent, as  directed  ante,  p.  349.  It  must  be  stated  and  proved  that 
the  apprehension  was  lawful.  See  ante,  p.  349.  If  you  fail  in 
proving  the  intent,  the  defendant  may  be  convicted  of  the  com- 
mon assault. 


Indictment  for  an  Assault,  in  pursuance  of  a  Conspiracy  to  raise 

Wages. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.y 
labourer ;  J.  W.,  late  of  the  sameplace,  labourer ;  andE.  W.,late  of 
the  same  place,  labourer ;  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  did  amongst 
themselves  conspire,  combine,  confederate,  and  agree  together  to 
raise  the  rate  of  wages  then  usually  paid  to  workmen  and  labour- 
ers in  the  art,  mystery,  and  business  of  cotton  spinners,  and  that 
the  said  J.  S.,  J.  W.,  and  E.  W.,  in  pursuance  of  the  said  con- 
spiracy, on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  N., 
in  the  peace  of  God  and  our  lord  the  King  then  and  there  being, 
then  and  there  did  make  an  assault,  and  him  the  said  J.  N. 
then  and  there  did  beat,  wound,  and  ill  treat,  and  other  wrongs  to 
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the  said  J.  N.  then  and  there  did,  to  the  great  damage  of  the  said 
J.  N. ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lord  the  King,  his  crown  and 
digttity.  Add  a  count  stating  that  the  defendants  assaulted  J*  N.» 
"  in  pursuance  of  a  certain  conspiracy  before  then  entered  into 
by  the  said  J.  S.,  J.  W.,  and  E.  W.,  to  raise  the  rate  of  wages  of 
workmen  and  labourers,  in  the  art,  mystery,  and  business  of  cot- 
ton spinners."  Add  a  count  for  the  common  assault,  as  ante,  fm 
339. 
Misdemeanor.  9  G.  4,  c.  31,  «.  25.  See  t?ie precedent  ante,p,  352. 

Evidence, 

Prove  the  conspiracy  as  stated  in  the  indictment;  see  post.  Book 
2,  Part  3;  and  the  assault,  as  directed  ante,  p.  340,  <^c.  Prove 
also,  that  the  assault  was  in  pursuance  of  this  conspiracy.  If  this 
proof  fails,  the  defendants  may  be  convicted  for  the  common  as- 
sault. 


Indictment  for  forcing  a  Seaman  on  Shore, 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upcsi 
their  oath  present,  that  J.  S.,  late  of  Westminster,  in  the  said 
county,  mariner,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  being  then  mas- 
ter of  a  certain  merchant  vessel  called  the  Rattler,  (*'  any  master 
of  a  merchant  vessel"),  did,  whilst  he  was  abroad  with  such  ves- 
sel on  the  high  seas,  to  wit,  on  the  day  and  year  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  unlawfully  force 
on  shore  one  J.  N.,  the  said  J.  N.  being  then  and  there  a  man  be* 
longing  to  the  said  vessel;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  die 
King,  his  crown  and  dignity. 

Misdemeanor,  imprisonment  in  the  discretion  of  the  court,  9  G, 
4,  c,31,  s.  30.  See  ante,  p.  157.  The  words  of  the  statute  are  "  if 
any  master  qfany  merchant  vessel  shall,  during  his  being  abroad, 
force  any  man  on  shore,  or  wilfully  leave  him  behind  in  any  of  his 
Mttfesty's  colonies  or  elsewhere,  or  refuse  to  bring  home  with  him 
again  all  such  men  whom  he  carried  out  with  him,  as  were  in  a 
condition  to  return,  when  he  shcdl  be  ready  to  proceed  on  his  home» 
ward  voyage,"  The  offence  may  be  prosecuted  by  indictment  m  m- 
formation  in  the  King^s  Bench,  and  may  be  alleged  to  have  been 
eemmitted  at  Westminster  in  the  county  of  Middlesex,  For  the 
examination  of  witnesses  abroad,  see  the  statute. 

Evidence, 

Prove  that  the  defendant  was  or  acted  as  master  of  the  vesvelt 
as  stated  in  the  indictment ;  prove  that  J.  N.  was  a  man  belong- 
ing to  the  vessel;  and  prove  that  the  defendant  forced  him  o» 
shore,  &c.  abroad,  as  stated  in  the  indictment. 
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Indictment  for  beaiingf  SfC,  Deer  Keepers, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  with  force 
and  prms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  into 
certain  inclosed  land  in  the  occupation  of  J.  W.  there  situate, 
wherein  deer  had  been  and  then  were  usually  kept,  ("forestf 
chast,  purlieu  f  whether  inclosed  or  not^  or  any  inclosed  land,  where 
deer  shall  be  usimUy  kept")  unlawfully  did  enter,  with  intent 
then  and  there  unlawfully  and  feloniously*  to  hunt,  kill,  and 
carry  away  deer,  ("  hunt,  course,  wound,  kill,  snare,  or  carry 
amoay  any  deer  **) ;  and  that  J.  N.,  ("  every  person  intrusted  with 
the  care  of  such  deer,  or  any  of  his  assistants,  whether  in  his 
presence  or  not"),  then  and  there  being  a  person  intrusted 
with  the  care  of  the  deer  in  the  said  inclosed  land  then  and 
there  being,  then  and  there,  after  the  said  J.  S.  had  so  en- 
tered into  the  said  inclosed  land  as  aforesaid,  did  demand  of  and 
from  the  said  J.  S.  a  certain  gun,  {'*  gun,  fire  arms,  snare,  or  en- 
gine,  or  any  dog  there  brought  for  hunting,  coursing,  or  killing 
deer,")  which  he  the  said  J.  S.  then  and  there  had,  and  did  then 
and  there,  the  said  J.  S.  failing  to  deliver  up  the  said  gun,  and  al- 
together refusing  so  to  do,  attempt  to  seize  and  take  the  said  gun, 
for  the  use  of  the  owner  of  the  said  deer,  as  he  lawfully  might  for 
the  cause  aforesaid :  and  that  the  said  J.  S.  then  and  there,  with 
force  and  arms,  in  and  upon  the  said  J.  N.,  unlawfully  and  felo- 
niously did  make  an  assault,  and  him  the  sud  J.  N.  unlawfully 
and  feloniously  did  beat  and  wound,  ("  beat  or  wound  ");  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
agunst  the  peace  of  our  lord  the  King,  his  crown  and  dig-  * 
nity.  (2nd  Count.)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  the  said  J.  N.,  the  said  J.  N. 
then  and  there  being  a  person  intrusted  with  the  care  of  deer 
in  certain  inclosed  lands  of  J.  W.  there  situate,  wherein  deer  had 
been  and  then  were  usually  kept,  and  then  and  there  being  in 
the  due  execution  of  the  powers  given  in  that  behalf  by  an  act 
of  Parliament,  intituled  **  An  act  for  consolidating  and  amend- 
ing the  laws  in  England  relative  to  larceny  and  offences  connect- 
ed therewith,"  unlawfully  and  feloniously  did  make  an  assault, 
and  him  the  said  J.  N.  then  aud  there  unlawfully  and  feloniously 
did  beat  and  wound ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

*  If  the  defendant  entered  into  a  forest,  chase,  or  purlieu  not 
inclosed,  omit  the  word  feloniously. 
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Felony t  punishahle  as  nmpU  larceny.  See  emUf  p.  157.'  7  4"  3 
G.  4,  c.  29,  s,  29. 

Evidence. 

Prove  that  the  defendant  entered  into  the  inclosed  land,  &c 
described  in  the  indictment;  prove  the  intent  stated  in  the  indict- 
ment from  circumstances  from  which  the  jury  may  imply  it,  see 
ante,  p.  96, 115,  as  that  the  defendant  actually  wounded  the  deer 
or  had  in  his  possession  snares,  &c.  to  take  deer;  prove  that  J.  N. 
was  intrusted  to  take  care  of  the  deer;  prove  that  J.N.  demanded 
the  gun,  and  attempted  to  seize  it ;  and  prove  the  battery  or  wound- 
ing by  the  defendant  as  stated  in  the  indictment  The  act  done 
by  the  deer  keeper,  upon  which  the  battery  ensued,  must  be  in 
the  due  exercise  of  the  powers  given  to  him  by  the  act.  R.  v. 
Amery,  U.  ^  R,  500. 

Indictment  for  assaulting  a  Gamekeeper, 

Middlesex,  to  \nt: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B., In  the  county 
of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  about  the  hour  of 
ten  on  the  night  of  the  same  day,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  by  night  did  unlawfully  enter  certain  inclosed 
land,  ("  any  land"),  [in  the  occupation]  of  one  J.W.,  there 
situate,  and  was  by  night  then  and  there  unlawfully  in  the  said 
land,  armed  with  a  certain  gun,  then  and  there,  for  the  purpose 
of  tsJcing  and  destroying  game,  and  that  the  sadd  J.  S.  was  then 
and  there  in  the  sud  land  by  night  as  aforesaid,  by  one  J.  N., 
("  the  owner  or  occupier  of  such  land,  or  any  person  having  a  right 
or  reputed  right  of  free  warren  or  free  chase  thereon,  or  the  lord  of 
the  manor  or  reputed  manor  wherein  such  land  may  be  situate,  or 
any  gamekeeper  or  servant  of  the  persons  herein  mentioned,  or  any 
person  assisting  such  gamekeeper  or  servant,")  the  servant  of  the 
said  J.  W.,  the  said  J.  N.  then  and  there  having  lawful  authority 
to  s^ze  and  apprehend  the  said  J.  S.,  found,  and  that*  the  said 
J.  S.  with  the  gun  aforesaid,  ("  any  gun,  cross  bow,  fire  <trms, 
bludgeon,  stick,  club,  or  other  offensive  weapon  whatsoever,")  which 
he  the  ssud  J.  S.  in  both  his  hands  then  and  there  held,  did  then 
and  there  unlawfully  assault  and  beat,  and  offer  violence  to- 
wards the  said  J.  N.,  ("  assault,  or  offer  violence  towards"),  the 
said  J.  N.  then  and  there  being  lawfully  authorized  to  s^e  and 
apprehend  the  said  J.  S. ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

*  Jfthe  defendant  escaped  from  the  land  and  u>as  pursued^  here 
add  "  the  said  J.  S.  then  and  there  from  the  said  land  did  escape 
into  a  certain  close  there  situate,  and  the  said  J.  N.  did  then  and 
there  pursue  the  said  J.  S.  into  the  said  last-mentioned  close,  lor 
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the  purpose  of  seizing  and  apprehending  him  the  said  i.  S.  as 
aforesaid,  he  the  said  J.  N.  having  then  and  there  lawful  autho- 
rity as  aforesaid  so  to  do;  and  that  he  the  said  J.  N.  being  then 
and  there  about  to  seize  and  apprehend  the  said  J.  S.  for  the  of- 
fence aforesaid.'* 

Misdemeanort  transportation  for  seven  years,  or  imprisonment 
and  hard  labour  for  not  more  tJian  four  years.  9  G.  4,  c.  69,  s.  2. 
See  ante,  p,  157. 

Evidence. 

Prove  that  the  defendant  entered  certain  land  in  the  parish 
described,  belonging  to  or  in  the  occupation  of  J.  W.  It  is  not 
necessary  to  state  the  name  of  the  close ;  but  if  it  be  stated  it  must 
be  proved.  R,  v.  Owen,  R,  8f  M.  l\%.  So  a  variance  in  the 
parish  or  other  local  description  will  be  fatal.  Prove  that  the 
defendant  entered  the  land  in  the  night  timei  that  is,  some  time 
between  the  expiration  of  the  first  hour  after  sunset,  and  the 
bejg^nning  of  the  last  hour  before  sunrise.  9  O,  4,  c.  69,  s.  12. 
It  is  not  necessary  to  state  the  hour ;  atUe,  p,  30 ;  nor,  if  stated, 
need  it  be  proved,  provided  the  hour  proved  be  within  the  time 
above  mentioned.  Prove  that  the  defendant  was  armed  with 
a  gun,  &c,  and  that  he  was  on  the  land  for  the  purpose  of  de- 
stroying game  there.  See  R,  v.  Barham,  R,  8^  M,  151,  post. 
Prove  also,  that  the  defendant  was  found  on  the  land  in  the  com* 
mission  of  the  offence.  The  words  of  the  stat  are  ** found  upon 
any  land."  Upon  the  repealed  stat.  57  G.  3,  c.  90,  s,  3,  the 
words  of  which  were  "enter  into  or  be  found  in  any  forest,  &c.," 
where  the  defendant  was  not  found  in  the  close,  but  was  seen  in 
an  adjoining  close,  and  shortly  before  he  was  seen,  shots  were 
heard  in  the  close,  and  the  jury  found  that  he  had  been  firing  in 
the  close,  it  being  reserved  for  the  judges  whether  it  was  neces- 
sary to  prove  that  the  defendant  was  seen  in  the  close,  where  the 
indictment  stated  him  to  have  been  found;  they  held,  that,  as  the 
jury  were  satisfied  that  the  defendant  had  been  in  the  close  armed,  it 
was  sufficient.  R.  v.  Worker,  R,  8^  M,  165.  Prove  that  J.  N.  was 
servant  of  J.  W.  the  owner  or  occupier  of  the  land,  and  prove  the 
assault  as  directed  ante,  p.  340,  &c.  If  J.  N.  escaped  and  was 
pursued,  it  must  be  stated ;  and  if  stated,  it  must  be  proved. 
Lastly,  it  must  be  proved  that  the  offence  was  committed  within 
twelve  calendar  months  next  "before  the  prosecution.  9  G.  4,  c. 
69,  s.  4. 


Indictment  for  Shooting  at  Officers  of  the  Customs, 

Commencement  as  ante,  p.  339] — in  the  county  aforesaid,  with 
a  certain  -pistol  then  and  there  loaded  with  gunpowder,  and  one 
leaden  bullet,  which  he  the  said  J.  S.  in  his  right  hand  then  and 
'%here  had  and  held,  at  and  against  one  J.  N.,  the  said  J.  N.  then 
and  there  being  an  officer  of  the  customs  {**any  officer  in  the  army, 
navy,  or  marines,  being  duly  authorized  and  on  full  pay,  or  any 
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^ffker  rf  the  customs  or  excise,  or  any  person  acting  in  his  aid  or 
assistunce,  or  duly  employed  for  the  prevention  of  smuggUngj") 
and  in  the  due  exercise  of  his  office  and  duty  as  such  officer,  then 
and  there  feloniously  and  maliciously  did  shoot;  against  the  fortn 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.  As  to  ike 
venue,  see  ante,  p,  17. 

Felony,  death,  6  G.  4,  c,  108,  s,  57.    This  sentence  may  be 
recorded.  4  G,  4,  c.  48. 

Evidence. 

Prove  that  J.  N.  was  an  officer  of  the  customs,  &c.,  in  the  due 
exercise  of  his  office.  Evidence  of  his  acting  as  such  will  be  suf- 
ficient, without  producing  his  commission  or  appointment  6  G. 
4,  c.  108,  s.  105.  The  statute  only  applies  to  such  officers  of  the 
army,  navy,  or  marines,  as  are  on  full  pay,  and  employed  for,the 
prevention  of  smuggling.  Prove  that  the  defendant  wilfully  fired 
at  J.  N.  If  he  fired  wilfully,  it  will  be  sufficient  evidence  of  his 
doing  so  maliciously. 


Indictment  for  maiming  or  wounding  Qficers  iff  the  Customs. 

Commencement  as  ante,  p.  389] — in  the  county  aforesaid,  with 
a  certain  knife  which  he  the  said  J.  S.  in  his  right  hand  then  and 
there  had  and  held,  one  J.  N.,  in  and  upon  the  right  side  of  the 
belly,  between  the  short  ribs  of  him  the  said  J.  N.,  the  said  J.  N. 
then  and  there  being  an  officer  of  the  customs,  [see  the  last  prece- 
dent,'] and  in  the  due  exercise  of  his  office  and  duty  as  such  officer, 
then  and  there  feloniously  and  maliciously  did  dangerously  wound 
("matm,  or  dangerously  wound");  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity.  As  to  the  venue,  see  ante,  p.  17. 

Felony,  death,  6  G.  4,  c.  108,  #.  57.     This  sentence  may  he  re- 
corded 4  G.  4,  c.  48. 

Evidence, 
This  is  proved  in  the  same  manner  as  the  hist  case,  except 
uiat,  mstead  of  proving  the  shooting,  it  must  be  proved  that  the 
defendant  dangerously  wounded  {**or  maimed")  J.  N. 


Indictment  for  assaulting  and  obstructing  an   Officer  ^  ike 


Customs, 


Commencement  as  ante,  p.  339] — ^in  the  county  aforesaid,  fe- 
loniously did,  by  force  and  violence,  assault  and  resist  {"ossohH, 
»J«w/,  oppose,  molest,  kinder,  or  obstruct,")  one  J.  N.,  the  said  J. 
JN,  then  and  there  being  an  officer  of  the  customs,  {see  the  lasipre^ 
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cedent  but  one),  and  in  the  due  ezerdse  of  his  office  and  duty  as 
such  officer;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.    As  to  the  venue,  see  ante,  p,  17. 

Felony,  transportation  for  seven  years,  or  imprisonment  with 
hard  labour  not  exceeding  three  years.  6  G.  4,  c.  108,  s.  59.  See 
ante,  p.  157. 

Evidence, 

Prove  that  the  defendant,  with  force  and  violence,  assaulted  and 
resisted  J.  N.  And  prove  the  other  allegations  in  the  indictment 
in  the  same  manner  as  in  the  two  last  cases. 


Sect.  4. 

False  Imprisonment. 

Indictment  for  an  Assault  and  False  Imprisonment. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  J..N.,  in  the  peace  of  God  and  of  our  lord  the  King  then  and 
there  being,  did  make  an  assault;  and  him  the  said  J.N.  then 
and  there  did  beat,  wound,  and  ill  treat,  and  him  the  said  J.  N. 
then  and  there  unlawfully  and  injuriously,  and  against  the  will 
of  the  said  J.  N.,  and  also  against  the  laws  of  this  realm,  and 
without  any  legal  warrant,  authority,  or  reasonable  or  justifiable 
cause  whatsoever,  did  imprison,  and  detain  so  imprisoned  there 
for  a  long  space  of  time,  to  wit,  for  the  space  of  ten  hours  Ihen 
next  ensuing*;  and  other  wrongs  to  the  said  J.  N.  then  and  there 
did ;  to  the  gre^tt  damage  of  the  said  J.  N.,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity.  If  any  money  were 
extorted  from  the  prosecutor  for  setting  him  at  liberty,  then  add 
an  averment  of  it,  immediately  after  the  above  asterisk,  as  thus : 
then  next  ensuing,  and  until  he  the  said  J.  N.  had  paid  to  the 
said  J.  S.  the  sum  of  five  pounds  and  five  shillings,  of  the  monies 
of  the  said  J.  N.,  for  his  enlargement;  and  other  wrongs,  ^c  as 
above.    Add  a  count  for  a  common  assault,  as  ante,  p.  339. 

Misdemeanor  at  common  law,  punishable  tpithftne  or  imprison' 
ment,  or  both.  See  ante,  p,  157. 

Evidence  for  the  Prosecution. 

All  the  prosecutor  has  to  prove  is  the  imprisonment;  it  is  for 
the  defendant  to  shew  that  he  was  justified  in  what  he  did,  and 
that  the  imprisonment  was  lawful. 
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And  every  confinement  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in 
the  stocks,  or  even  by  forcibly  detaining  one  in  the  public  streets* 

2  Inst.  5S9.  Cro.  Car.  210.  Com,  Dig.  Imprisonment y{G),  Where 
a  magistrate's  warrant  has  been  shewn  to  a  party  who  goes  be- 
fore a  magistrate  at  the  desire  of  a  constable,  without  further 
compulsion,  this,  it  seems,  is  a  su£Scient  imprisonment.  Chinn  v. 
Jform,  2  C.SfP.  361.  Pocock  v.  Moore,  I  R.  Sf  M.  321.  But 
where  the  warrant  is  used  merely  as  a  summons,  and  the  party 
voluntarily  goes  before  the  magistrate,  this  is,  it  seems,  not  an 
imprisonment  2N.R.2\\.  \R.8fM,2^.  6B.^C.  528.  Whex« 
a  man  who  had  an  idiot  brother  bed-ridden  in  his  house,  kept 
him  in  a  dark  room  without  sufficient  warmth  or  clothing,  it  was 
holden  not  to  be  an  imprisonment.  R.  v.  Smith*  2C.8fP.  449. 

If  the  prosecutor  fail  in  proving  the  imprisonment,  he  may 
proceed  to  prove  the  second  count  for  the  assault  and  battery,  as 
directed  antej  p.  340. 

Evidence  for  the  Defendant. 

The  defendant  must  either  prove  that  he  did  not  imprison  J.  N. 
at  all,  or  he  must  justify  the  imprisonment.  The  grounds  upon 
which  an  imprisonment  can  be  justified  may  be  considered  under 
the  following  heads — 

Arreet  under  civil  process"] — An  arrest  under  mesne  process 
issuing  out  of  any  of  the  superior  courts,  if  regulars  and  regularly 
executed,  may  be  justified,  not  only  by  the  officer  who  made  it, 
but  also  by  the  plaintiff  and  his  attorney,  whether  in  fact  there 
be  a  cause  of  action  or  not;  for  if  there  be  no  cause  of  action,  the 
party's  only  remedy  is  against  the  plaintiff,  by  action  on  the  case 
for  maliciously  holding  him  to  bail.  Belk  v.  Broadhank,  3  T.R, 
183.  Rowland  V.  Feale,  Cowp.  18.  In  order  to  justify  under 
mesne  process,  however,  it  is  essential  to  shew  that  it  was  re- 
turned. Cowp.  18.  2Ro.  Ahr.  563,  pL  9. 18.  Fortesc.  379. 

An  arrest  upon  a  ca.  sa.  out  of  a  superior  court,  if  regular,  and 
regularly  executed,  may  be  justified  by  the  officer  who  executed 
it,  whether  there  be  a  judgment  to  warrant  it  or  not;  1  Lev,  95. 

3  Lev.  20.  1  Salk.  409 ;  but  if  the  plaintiff  or  his  attorney  would 
justify  under  it,  he  must  shew  such  a  judgment  as  will  warrant 
it;  Per  Holt,  C.  J.,  Carth,  443.  Barker  v.  Braham  et  al.,  3  JVils. 
368,  2  W,  Bl.  866 ;  and  therefore,  where  a  ca,  sa,  was  sued  out 
on  a  judgment  against  an  administratrix,  without  su^iesting  a 
devastavit,  it  was  holden  that  false  imprisonment  would  lie 
against  the  plaintiff  and  his  attorney.  Id.  But  it  is  not  neces« 
sary  that  a  ca.  «a.  should  be  returned  in  order  to  justify  under  it, 
as  is  the  case  under  mesne  process.  Rowland  v.  Feale,  Cowp.  18. 

As  to  process  out  of  an  inferior  court,  it  must  appear  that  the 
court  had  jurisdiction  of  the  cause  of  action,  10  Co.  76  a,  68  6. 
andsee3  Lev.H\.2A^3.  T. /on.  165,  and  that  the  process  was 
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executed  ivithin  the  jorisdictioD,  3  Lev.  243,  in  order  to  justify 
either  the  ofBcer  or  the  party. 

But  if  the  writ  or  warrant  be  void  upon  the  face  of  it,  as,  if 
there  he  more  than  one  term  between  the  teste  and  return  of 
mesne  process,  3  Wils.  341,  2  fV.  BL  845,  or  if  the  officer's  name 
be  hiserted  in  the  warrant  after  it  is  sealed,  2  Wils.  47,  or  if  the 
writ  be  executed  after  the  day  on  which  it  is  returnable,  2  Esp. 
585,  or  on  a  Sunday,  29  C.  2,  c.  7,  s.  6,  it  will  be  no  justification 
td  the  person  arresting  under  it.  So,  an  arrest  of  A.  B.  cannot 
be  justified  under  a  writ  against  C.  D.,  Hardr,  323.  Mootf  457. 

2  Sehv.  N.  P.  850,  even  although  it  may  be  proved  that  A.  B.  was 
dte  person  actually  intended  to  be  arrested,  although  misnamed 
in  the  writ,  8  East,  328.  and  see  6  T.  R,  234,  unless,  indeed,  it 
be  satisfactorily  shewn  that  he  was  known  as  well  by  one  name 
as  the  other.  8  Eastj  328.  In  this  respect,  however,  there  is  a 
distinction  between  mesne  and  final  process,  for  in  the  latter  case 
the  party  is  estopped  by  the  judgment  from  denying  the  name 
by  which  he  is  sued.  Reeves  v.  Slater,  7  B.  SfC,  487.  But  neither 
the  officer  nor  party  is  subject  to  an  indictment  for  &lse  impri- 
sonment for  arresting  a  person  privileged  from  arrest,  whether 
the  privilege  be  permaneMt,  2  Doug.  61 1,  or  temporary.  2  W.BL 
1190.  and  see  IdA\95. 

Arrest  under  warrant^ — A  warrant  from  a  magistrate  having 
general  cognizance  of  the  matter  of  it,  will  justify  the  officer  in 
executing  it,  whether  there  be  any  grounds  in  fact  for  granting 
it  or  not;  Shergold y.  Hollowayt  2  Str.  10^2 ;  but,  on  the  con- 
trary, if,  for  instance,  the  magistrate  granted  a  warrant  to  take 
up  J.  N.  to  answer  in  a  plea  of  debt,  the  constable  would  not  be 
justified  in  arresting  him.  Id.  and  see  Com.  Dig.  Imprisonmentf 
H.  8,  9.  The  warrant  must  be  executed  within  the  proper  juris- 
diction; formerly,  if  a  warrant  were  granted  generally,  it  could 
only  be  executed  within  the  district  for  which  the  constable  was 
appointed,  although  it  was  otherwise  when  it  was  granted  to  a  con- 
stable by  name ;  but  now,  by  stat.  5  G.  4,  c.  1 8,  s.  6,  constables 
may  execute  process  out  of  their  districts  within  the  jurisdiction  of 
the  justice  granting  or  backing  the  warrant.  So,  a  conviction  of 
a  magistrate  having  competent  jurisdiction  of  the  subject  matter 
of  it,  upon  which  the  party  has  been  arrested,  is,  until  reversed 
or  quashed,  conclusive  evidence  in  &vour  even  of  the  magistrate, 
in  a  prosecution  against  him  for  false  imprisonment.  7  T.  R, 
633,  ff. 

Arrest  without  warrant] — A  justice  of  peace  may  apprehend, 
or  cause  to  be  apprehended  by  a  verbal  order  merely,  any  per- 
son committing  a  felony  or  breach  of  the  peace  in  his  presence. 

3  Hale,  86, 
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The  sheriff  or  coroner  also  may  apprehend  any  felon  wiUui^ 
the  coonty,  without  warrant  4  BL  Com,  289. 

A  constable  may  arrest  any  one  for  a  breach  of  the  peace  in  his 
presence,  and  keep  him  in  his  house  or  the  stocks  until  he  can 
bring  him  before  a  magistrate.  1  Hale,-5B7.  So,  a  ^testable 
may  justify  arresting  a  man  upon  a  reasonable  chavge  or  felony, 
although  it  afterwards  appear  that  the  man  is  innocent,  or  even 
that  no  felony  was  in  fact  committed.  Samuel  v,  Payne  ef  at,, 
Doug,  359.  Cowles  v.  Dunbar,  2C.S^P,  565.  See  R,  v.  Ford,  Jl,.j, 
Thompson,  ante,  p.  325.  But  where  a  felony  has  been  actually 
committed,  a  constable  may  arrest  a  man  upon  a  relisonkble  sus- 
picion of  his  having  committed  it ;  2  Inat,  52.  1  HAle,  90,#1,*9^. 
Ledwith  v.  Catchpole,  Cald,  291;  and  It  has  been  holden^  tliat  the 
question  of  reasonable  suspicion  is  matter  of  law,  and  should  not 
be  left  to  the  jury.  Hiilv,  Yates,  2.itfaor,'80.  and^fee  Murey. 
Kaye,^  Taunt,  Si,  \      '\ 

A  watchman  or  beadle  may  arrest  and  detain'  fn  custody  for 
examination,  any  person  he  finds  in  the  streets  at  night,  whom 
there  is  reasonable  ground  to  suspect  of  felony,  although  there  be 
no  proof  of  a  felony  actually  commitl)^  Lawrence  v.  Hedger,  3 
Taunt.  14.  and  see  2  Hale,  98.  2  Inst,  52.  7  G,  4,  c.  143,  s,  73. 

A  private  person,  (and,  afortiori^  a  peace  officer),  if  a  felony  be 
committed,  or  a  dangerous  wound  given  in  his  presence,  is  not 
only  justified  in  arresting,  but  is  bound  by  law  to  arrest  the  felon. 
2  Hawk,  c,  12,  s,  1.  So,  he  is  justified  in  restraining  persons 
committing  an  affray ;  but  he  cannot  arrest  any  person  concern- 
ed in  it,  after  the  affray  is  over,  for,  in  that  case,  a  warrant  is  ne- 
cessary. 2  Inst,  52.  So,  he  may  arrest  any  man  about  to  com- 
mit a  felony  or  treason,  or  any  act  which  would  manifestly  en- 
danger another's  life,  and  detain  him  until  the  intent  be  pre- 
sumed to  have  ceased.  2  Hawk,  c.  12,  «.  19.  2  Ro,  Abr.  559,  (E). 
Hancock  v.  Baker,  2  B,  ^  P,  260.  So,  upon  a  reasonable  sus- 
picion, he  may  arrest  another  for  felony,  R.  v.  Hunt,  R.  Sf  M,  93, 
but  he  does  it  at  his  peril;  for  if  the  party  be  innocent,  the  per- 
son arresting  is  guilty  of  a  fisdse  imprisonment.  Stonehouse  v,  El- 
Hot,  6  T,  R  315. 

Persons  found  committing  any  offence  against  the  statute  7  ^ 
8  G,  4,  e.  30,  the  Malicious  Injuries  Act,  may  be  apprehended 
without  warrant  by  any  peace  officer,  the  owner  of  the  property, 
his  servant,  or  person  authorized  by  him.  7  4*  3  Cr.  4,  c.  30,  «.  28. 
So,  with  respect  to  offences  against  the  Larceny  Act,  7  ^  S  G.A, 
c,  29,  s.  63;  and  by  stat.  6  G,4,  c,  108,  s.  52,  persons  making 
fires  or  signals  to  smuggling  vessels  may  be  apprehended  by  any 
person.  By  the  Vagrant  Act,  5  G,  A,  c,  83,  s.  6,  persons  offend- 
ing against  that  act  may  be  apprehended.  And  similar  provi- 
sions are  contiuned  in  many  local  acts,  with  respect  to  particular 
subjects. 
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Arrest  for  a  conten^t] — If  a  contempt  be  committed  in  the 
face  of  a  court,  (as,  by  rude  and  contumelious  behaviour;  by  ob* 
sdnacy,  perverseness,  or  prevarication ;  by  breach  of  the  peace,  or 
any  v^fol  disturbance  whatever),  the  judge  may  order  the  of- 
fendefto  b^  instantly  i^pprebended  and  imprisoned,  at  his  (the 
judge's)  discretion,  without  any  further  proof  or  examination. 
4ee  2  ^Mvk,  c.  22.  4  BL  Com.  282,  283.  1  TataU.  146.  See  Crop- 
pen'v.  mrtoHt  SD,^IL  166. 

Arrest  trfter  an  escape"] — In  civil  cas^,  where  a  person  in 
custody  in  execution  escapes;  if  it  be  a  negligent  escape,  the 
gaoler^j^  officer  may  retake  him;  if  voluntary,  a  retaking  would, 
be  a  fjuse.imprisonment.  1  Sound.  35,  n.  1  Sid,  330.  1  Show,  174. 
Atkinson^y^Jamesonf  5  T,  R,  25.  Where  a  person  in  custody  up- 
on mesne  process  escapes;  if  the  escape  be  negligent,  the  gaoler 
or  officer  mety  retake  him  at  any  time;  if  voluntary,  he  may  re- 
take him^t  any  time  before  the  return  of  the  writ,  Atkinson  v. 
Matteson^  2  T,  R,  172,  but  not  after  it. 

In  criminal  cases,  whaye  a  prisoner  escapes ;  if  the  escape  be 
ne^igent  merely,  the  ^ler  or  officer  may  retake  him,  at  any 
time,  without  warrant;  Dalt.c.  169;  if  voluntary,  he  cannot  af- 
terwards be  retaken  by  virtue  of  the  same  warrant  under  which 
he  was  at  first  arrested,  2  Hawk,  e,  13,  s.  9,  but  he  may  be  re- 
taken on  a  fre^h  warrant,  or  without  warrant  in  cases  where  he 
might  have  been  arrested  without  warrant  originally. 

Arrest  under  other  authority^ — Where  a  feme  covert  appeared 
before  a  justice  of  peace  as  a  material  witness  in  a  case  of  felony, 
it  was  holden  that  he  was  justified  in  committing  her  until  the 
sessions,  upon  her  refusing  to  appear  at  the  sessions  to  give  evi- 
dence, or  to  find  sureties  for  her  appearance.  Bennet  v.  WcUson, 
ZM.^S.l,  So,  a  magistrate  may  commit  for  re-examination, 
but  if  the  committal  be  for  an  unreasonable  time,  the  warrant  of 
commitment  is  virtually  void,  and  the  commitment  is  an  impri- 
sonment. Davis  V.  Capper f  \Q  B.  8f  C.  28. 

Commissioners  of  bankrupt  have,  in  certain  cases,  authority  to 
commit  6  G.  4,  c,  16.  If  they  act  without  the  limits  of  their  au- 
thority, it  amounts  to  an  imprisonment;  but  if  they  act  within 
the  limits  of  their  authority,  though  from  an  erroneous  or  mistak- 
en judgment,  it  is  otherwise.  DosweU  v.  Impey,  IB.^C.l  68. 
2Z).*/2,350. 

Officers  in  the  army  and  navy  have,  in  many  instances,  autho- 
rity to  imprison  soldiers  and  seamen  under  their  command.  But 
false  imprisonment  has  been  holden  to  lie  against  a  superior 
officer,  where  the  imprisonment  at  first  was  legal,  but  was  after- 
wards aggravated  with  many  circumstances  of  cruelty,  and  con- 
tinued beyond  all  necessary  bounds.  Wall  v.  JbTocfiamara,  1  T, 
R,  536,  dt.     So,  where  a  seaman  was  confined  by  his  captain 
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for  three  days,  for  a  supposed  breach  of  doty,  and  was  then  li- 
berated by  him,  without  being  brought  to  a  court  martial,  it  was 
holden,  that  fiJse  imprisonment  would  fie.  ^Ivniloit  t.  MoOoy^ 
ir.i2.537,ea. 

An  arrest  and  detention  under  an  impress  warrant  may  be 
lawful,  but  the  party  executing  it  does  so  at  his  pail;  for  if  he 
take  a  man  not  liable  to  be  iu^iisoned,  as,  for  instance,  a  person 
who  has  never  served  at  sea,  he  is  guilty  of  folse  imprisonment. 
Plewsier  v.  Royle,  1  Caaip.  187. 

But  where  a  ship  is  taken  bond  JUe  as  price,  tiie  aecfessary 
imprisonment  of  the  crew,  in  such  a  case,  is  not  to  be  deemed  « 
false  imprisonment,  although  it  afterwards  turn  out  that  the  sll^ 
was  not  liable  to  capture.  Le  Coax  v.  Edem,  2  DiM^.  594. 


Indielment  for  Arrettutg  a  Clergymum  going  to  perform  Dwme 

Service, 

Commencement  as  ante,  p.  359] — ^in  die  county  aforesaid,  un- 
lawfully did  arrest  one  J.  N.,  a  clergyman,  upon  certain  d^ 
process,  whilst  he  the  said  J.  N.,  as  such  cle^3rman  as  aforesaid^ 
then  and  there  was  going  to  perform  divine  service,  he  t^  sai4 
J.  S.  then  and  there  well  knowing  that  the  said  J.  N.  was  then 
and  there  a  clergyman,  and  was  so  going  to  perform  divine  att" 
'nee  as  aforesaid;  against  the  form  erf" the  statute  in  sndk  ctae 
made  and  provided,-  and  against  the  peace  of  our  lord  the  King^ 
his  crown  and  dignity. 

MisdemeaMTj  fine  or  impritonment,  or  both.  9  G.  4,  c.  31,  «>^ 
23.  See  ante,  p.  157.  The  words  of  the  siatnU  are,  **  ehaU  mrnst 
any  clergyman,  upon  civil  process,  while  he  shall  be  performing 
divine  service,  or^all,  with  the  knowledge  of  such  person,  be  going 
to  perform  the  same,  or  returning  from  the  performance  iherepf" 

Evidence. 

Prove  that  J.  N.  is  a  clergyman,  and  that  he  was  arrested  up- 
on civil  process  by  the  defendant,  as  stated  in  the  indictment. 
If  the  charge  be  for  arresting  J.  N.  while  going  to  perform,  or 
returning  from  the  performance  of  divine  service,  prove  that  Uie 
defendant  knew  that  J.  N.  was  so  going  or  returning. 
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Sect.  5. 

Abduction, 

Indictment  for  the  Abduction  of  a  Woman  on  account  of  her 

Fortune. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
4Miunty  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously,  and  from  motives  of  lucre,  did  take  away  and  detun 
{**take  away  or  eletain")  one  A.  N.,  against  her  will,  she  the 
said  A.  N.  then  and  there  having  a  certain  present  and  absolute 
interest  {"any  interest j  whether kgal  or  equitabUt  present  orfu- 
tmre,  absolute f  eonditUmaly  or  contingent")  in  certain  real  estate, 
{}^real  or  personal  estate")  with  intent  her  the  said  A.  N.  to 
marry,  {**  to  marry  or  d^le,  or  to  cause  her  to  be  married  or  de- 
fUtdhy  any  other  person")',  against  the  form  of  the  statute  in 
aveh  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity.  Add  a  count  stating  generally 
the  nature  of  some  part  of  the  property  ^  and,  if  the  intent  be  doubt- 
ful, add  counts  varying  the  intent. 

Felony,  transportation  for  life,  or  for  not  less  tlian  seven  years; 
or  imprisonment,  with  or  without  hard  labour,  not  exceeding  four 
years.  9  G.  4,  e.  31,  «.  19.    See  ante,  p,  157. 

Evidence. 

Prove  that  the  defendant  took  away  and  detained  A.  N. ;  that 
it  was  against  her  will;  that  she  had  the  interest  stated  in  the 
indictment,  from  which  the  intent  with  the  motives  of  lucre  may 
be  presumed.  Prove  the  intent  stated  in  the  indictment,  by  the 
declarations  or  acts  of  the  defendant,  or  by  circumstances  from 
which  the  intent  may  be  inferred. 


Indichnent  for  the  Abduction  of  a  Girl  under  sixteen  years  of  age. 

Commencement  as  in  the  last  precedent"} — ^in  the  county  afore- 
said, unlawfully  did  take,  and  cause  to  be  taken,  one  A.  N.,  out 
of  the  possession  and  agunst  the  will  of  R.  N.,  her  father,  (''  out 
of  the  possession  and  against  the  will  of  her  father,  or  mother,  or 
any  other  person  having  the  lawful  care  or  charge  of  her"),  she 
the  said  A.  N.  then  and  there  being  an  unmarried  girl,  under  the 
age  of  sixteen  years,  to  wit,  of  the  age  of  fifteen  years ;  against 
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the  fonn  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Misdemeanor,  fine  or  imprisonment ,  or  both.  9  G.i,  cZl,  s.  20. 
See  ante,  p..  157. 

Evidence. 

Prove  that  the  defendant  took  A.  N.  out  of  the  possession  of 
her  father,  or  of  some  person  having  the  lawful  care  or  charge  of 
her,  against  his  will.  Prove  that  A.  N.  was  under  the  age  of 
sixteen,  and  unmarried.  If  the  girl  be  not  above  the  age  of  ten, 
the  defendant  must  be  indicted  as  in  the  next  precedent 

It  does  not  appear  to  be  clear,  from  the  statute,  whether,  if  the 
person  who  has  the  charge  of  the  girl  consents,  it  would  be  an 
6ffence  to  take  her  against  the  will  of  her  father. 


Indictment  for  stealing  a  Child  under  the  age  of  ten  years. 

Commencement  as  ante,  p.  365] — ^in  the  county  aforesaid,  felo- 
niously and  maliciously  did,  by  force,  {"force  or  fraud"),  lead 
and  take  away  ("  leeid  or  take  away,  or  decoy  or  entice  away,  or 
detain")  one  A.  N.,  a  child  then  and  there  under  the  age  often 
years,  to  wit,  of  the  age  of  seven  years,  with  intent  then  and 
there,  and  thereby,  to  deprive  one  J.  N.,  the  £sither  ("pa* 
rent  or  parents,  or  any  other  person  having  the  lawful  care  or 
charge  of  such  child,  )  of  such  child,  of  the  possession  of  the 
said  child ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity,  {^nd  Count).  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  feloniously  and  mali- 
ciously did,  by  force,  lead  and  take  away  the  said  J.  N.,  a  child 
then  and  there  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
seven  years,  with  intent  then  and  there,  and  thereby,  divers  ar- 
ticles, ("  any  article  upon  or  about  the  said  child,  to  whomsoever 
such  article  may  belong"),  that  is  to  say,  one  necklace  of  the  va> 
lue  of  twenty  shillings,  \8fc.t  stating  the  articles'\i  then  and  there 
upon  and  about  the  person  of  the  said  child,  then  and  there  felo- 
niously to  steal,  take,  and  carry  away ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  Add  counts  that  the 
defendant  did  "  by  fraud  entice  away,"  or,  "  did  by  fraud  detain,*' 
or,  "did  by  force  detain,"  Sic.,  if  necessary. 

Felony,  transportation  for  seven  yeurs,  or  imprisonment,  with  or 
without  hard  labour,  not  exceeding  two  years,  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addi- 
tion to  the  imprisonment,  if  the  court  shall  think  fit.  9  (x.  4,  c.  31, 
£.21.  See  ante,  p.  157.  The  statute  also  applies  to  persons  with 
the  like  intent  receiving  or  harbouring  such  a  child,  knowing  the 
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same  to  have  been  by  force  or  fraud  led,  taken,  decoyed,  tntieed 
away,  or  detained  as  t^oresaid. 

Evidence. 

ProTe  that  the  defendant  took  and  enticed  the  child  away; 
that  the  child  was  under  the  age  of  ten  years;  and  prove  the  in- 
tent from  drcamstances  from  which  the  jury  may  imply  it. 
Proof  that  J.  N.  was  the  father  of  the  child,  will  prove  the  intent 
stated  in  the  first  connt,  because  the  natural  consequence  of  tak- 
ing the  child  must  be  to  deprive  the  fitther  of  it  The  defend- 
ant may  prove  that  he  claimed  to  be  the  putative  father,  or  to 
have  a  right  to  the  possession  of  the  child ;  for  such  persons  are 
specially  exempted  from  the  operation  of  this  section  of  the  act 
9  a  4,  C.31,  s,2l. 


Sect.  6. 

Rape. 

Indictment  for  ravishing  a  Woman, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  A.  N.,  in  the  peace  of  God  and  our  lord  the  King  then  and 
there  being,  violently  and  feloniously  did  make  an  assault,  and 
her  the  said  A.  N.,  then  and  there  violently  and  against  lier  will, 
feloniously  did  ravish  and  carnally  know:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

Felony,  death.  9  G.  4,  c.  31,  «.  16.  This  sentence  may  be  re- 
corded, 4  G.  4,  c.  48. 

Evidence, 

Hiat  J,  S.  ] — If  it  be  proved  that  the  defendant  is  under  the 
age  of  fourteen  years,  he  must  be  acquitted,  whatever  may  be  the 
nature  of  the  evidence  against  him ;  for  a  boy,  under  the  age  of 
fourteen  years,  is  presumed  by  law  incapable  to  commit  a  rape. 
1  Hale,  631.  A  husband,  also,  cannot  be  guilty  of  a  rape  upon 
his  wife.  Id,  629.  But  in  both  cases  they  may  be  principals  in 
the  second  degree,  and  punished  for  being  present  aiding  and 
abetting.  Id,  629,  630. 

The  said  A,  N,  violently,  and  against  her  -wtU] — It  must  be 
proved  that  the  rape  was  committed  on  A.  N.  against  her  will ; 
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and  which  of  ooime  implies  violence.  If,  however^sheyidded 
thiough  fear  of  death  or  duress,  it  is  rape.  1  Hawk.  e«4Ltf'<t.6. 
And  it  is  no  excuse  that  she  consented  at  first,  if  the  offence  were 
afterwards  committed  by  force  or  against  her  wiil;  nor  iait  any 
excuse  that  she  consented  after  the  fiict.  Id.  s.  7.  Even  that  the 
woman  was  a  common  strumpet,  orthe  concubine  of  the  ravish- 
er,  is  no  excuse,  1  Hale,  629,  although  such  circumstances  should 
certainly  operate  with  the  jury  as  to  the  probability  of  the  fiurt, 
that  connexion  was  had  with  the  woman  against  her  consent.- 

Having  carnal  knowledge  of  a  woman,  under  circumstances 
which  induce  her  to  suppose  it  is  her  husband,  was  held  by  a  ma- 
jority of  the  judges  not  to  amount  to  a  rape;  but  several  of  the 
majority  intimated  that,  should  the  point  again  occur,  they  would 
direct  the  jury  to  find  a  special  verdict.  R.  v.  Jacksony  R.^IL.  487. 

The  party  ravished  is  indeed  a  competent  witness  to  prove  this 
and  every  other  part  of  the  case  ,*  but  the  credibility  <^  her  testi- 
mony, and  how  far  forth  she  is  to  be  believed,  must  be  left  to  the 
jury,  upon  the  circumstances  of  fact  that  concur  in  that  testimo- 
ny. For  instance,  if  the  witness  be  of  good  fame ;  if  she  pre- 
sently discovered  the  ofi^ence,  and  made  search  for  the  ofibnder ; 
if  the  party  accused  fled  for  it;  these  and  the  like  are  concurring 
circumstances,  which  give  greater  probability  to  her  evidence. 
But,  on  the  other  side,  if  she  be  of  evil  fame,  and  stand  unsup- 
ported by  the  testimony  of  others ;  if  she  concealed  the  injury  for 
any  considerable  time  after  she  had  opportunity  to  complain ;  if 
the  place,  where  the  fact  was  alleged  to  have  been  committed, 
were  where  it  was  possible  she  might  have  been  beard,  and  she 
made  no  outcry;  these  and  the  like  circumstances  carry  a  strong, 
but  not  conclusive  presumption,  that  her  testimony  is  false  or 
feigned.  4  Bl.  Com.  213.  And  the  defendant  may  give  evidence 
of  the  woman's  notoriously  bad  character  for  want  of  chastity  or 
common  decency ;  or  that  she  had  before  been  connected  with  the 
prisoner  himself;  but  he  cannot  give  evidence  of  any  other  parti- 
cular facts  to  impeach  her  chastity.  R.  v. Hodgson,  R.SfR'2ll, 
R.  V.  Clarke,  2  Stark.  243.  R.  v.  Barker,  3  C.  ^  P.  589.  So,  what 
she  herself  said  so  recently  after  the  fact  as  to  preclude  the 
possibility  of  her  being  practbed  on,  has  been  holden  to  be  ad- 
missible in  evidence  as  a  part  of  the  transaction ;  but  the  particu- 
lars of  her  complaint  are  not  evidence  of  the  truth  of  her  state- 
ment. R.V.  Brazier,  1  East,  P.  C.  444.  /L  v.  Clarke,  2 Stark.  241. 

Did  ravish  and  carnally  know^ — To  constitute  the  ofi^ence  of 
rape,  there  must  be  a  penetration.  R.  v.  Hill,  1  East,  P.  C.  439. 

Any  the  slightest  penetration  will  be  sufficient;  where  a  pene* 
tration  was  proved,  but  not  of  such  a  depth  as  to  injure  the  hy- 
men, still  it  was  holden  to  be  sufficient  to  constitute  the  crime  of 
rape.  R.  v.  Russen,  1  East,  P.  C.  438,  439. 
.    Before  the  recent  statute,  it  was  also  necessary  to  prove  eonis- 
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sion,  which  might  be  proved  either  positively,  by  the  evidence  of 
:tlie  woman  that  she  felt  it ;  or,  it  might  be  presumed  from  drcum^ 
atances,  as,  for  instance,  that  the  defendant,  after  having  con- 
Aexi<»i  with  the  prosecutrix,  arose  from  her  voluntarily,  without 
being  interrupted  iii  the  act  R,  v.  Harmwood^  1  East,  P.  C.  440. 
JL  V.  Sheridan,  1  East,  P.  C.  438.  R.  v.  Burrows,  R,8^R.S\9. 
But  it  is  not  now  necessary  to  prove  the  actual  emission  of  seed  in 
order  to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge 
ahall  be  deemed  complete  upon  proof  of  penetration  only.  9  G.  4, 
c.  31, 1.18. 


Indictment  for  carnally  abusing  a  Child  under  ten  years. 

Commencement  as  in  the  last  precedent^ — ^in  and  upon  one  A. 
N.,  an  infant  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
nine  yeaf s^  in  the  peace  of  God  and  our  lord  the  King  then  and 
there  being,  feloniously  did  make  au  assault,  and  her  the  said  A. 
N.  then  and  there  feloniously  did  unlawfully  and  carnally  know 
and  abuse  i  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Felony f.  death,  9  Gr.  4,  c.31,  «.  17.  This  sentence  may  be  re- 
corded, 4  G,  4,  c.  48. 

Evidence, 

The  evidence  is  the  same  as  in  rape,  with  this  exception,  that 
it  is  immaterial  whether  the.  act  was  done  with  or  without  the 
consent  of  the  female.  The  child  may  be  a  witness,  if  she  ap- 
pear sufficiently  to  understand  the  nature  and  moral  obligation  of 
an  oath.  See  ante,  p.  143.  She  must  be  proved  to  be  under  ten 
years  of  age. 


Indictment  for  carnally  knowing  and  abusing  a  Child  above  ten  and 

under  twelve  years. 

Commencement  as  ante,  p,  367] — ^in  and  upon  one  A.  N.,  an 
infant  above  the  age  of  ten  years,  and  under  the  age  of  twelve 
years,  to  wit,  of  the  age  of  eleven  years,  in  the  peace  of  God  and 
our  lord  the  King  then  and  there  being,  unlawfully  did  make  an 
assault,  and  her  the  said  J.  N.  then  and  there  did  unlawfully  and 
carnally  know  and  abuse ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  for  stick 
term  as  the  court  shall  award,  9  G,  4,  c.  31,  s.  17.  See  ante,  p, 
157. 
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Evidence. 
The  evidence  is  the  same  as  in  rape;  with  this  exception, that 
it  is  immaterial  whether  the  act  was  done  with  or  witiiout  the 
absent  of  the  female.     The  child  must  be  proved  to  be  above 
the  age  of  ten  years,  and  nnder  the  age  of  twelve  years. 


Indictment  for  an  assault  with  intent  to  commit  a  Rape. 

Commencement  as  ante,  p.  367]— in  and  upon  one  A.  N.,  in  Ae 
peace  of  God  and  our  lord  the  King  then  and  there  being,  did 
make  an  assault,  and  her  the  said  A.  N.  then  and  there  did  beat, 
wound,  and  iU  treat,  with  intent  her  the  said  A.  N.  violently  and 
asainst  her  will,  then  and  there  fekmionsly  to  ravish  and  carnal- 
ly know;  and  other  wrongs  to  the  said  A.  N.  then  and  there  did, 
to  the  great  damage  of  the  said  A.  N. ;  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  Jdd  a  count  for  a 
e&mmon  assault.  But  see  R.  v.  Dawson,  3  Stark.  62. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  two  years,  or  fine,  or  both,  and  to  find,  if  required, 
swetUs  to  keep  the  peace.  9G.4,  c.31,  «.25.  See  atrtef  p.  157. 

Evidence. 
Prove  an  attempt  to  commit  a  rape,  the  jffence  being  incom- 
plete for  want  of  evidence  of  penetration.  If  upon  this  indict- 
ment the  prosecutrix  were  to  prove  a  rape  actually  committed,  the 
defendant  must  be  acquitted.  See  R.  v.  Harmwood,  1  East,  P.  C. 
411,440. 

Indictment  for  an  assault  with  intent  carnally  to  know  a  Child 
above  ten  and  under  twelve  years. 

Commencement  as  ante,  p.  367]— in  and  upon  one  A.  N.,  an 
infent  above  the  age  of  ten  years,  and  under  the  age  of  twelve 
years,  to  wit,  of  the  age  of  eleven  years,  in  the  peace  of  God  and 
our  lord  the  King  then  and  there  being,  did  make  an  assault, 
and  her  the  said  A.  N.  then  and  there  did  beat,  wound,  and  ill 
treat,  with  intent  her  the  said  A.  N.  then  and  there  unlawfully  and 
carnally  to  know  and  abuse;  and  other  wrongs,  S^c.  as  ifn  the  last 
precedent.  Add  a  count  for  a  common  assault.  But  see  R.  v. 
Dawson,  3  Stark.  62. 

Misdemeanor  at  common  law,  punishable  with  fine  and  imprison- 
ment. See  antei  p.  157.  This  offence,  if  complete,  is  only  a  mis- 
demeanor, and  is  thertfdre  not  punishable  under  the  stat.  9  G.  4» 
c.  31,  s.  25,  which  applies  to  assaults  with  intent  to  commit  felo- 
nies only. 
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Evidence. 

Prove  an  attempt  to  have  connexloii  with  A.  N.,  an  infiuit  un- 
der twelve  years,  and  above  the  age  of  ten  years,  the  offence  being 
incomplete  for  want  of  evidence  of  penetration.  ^Fidt  supra,  o. 
369. 


Sect.  7. 

Sodomif, 

Indictment  for  Sodomy, 

Commencement  as  ante,  p,  367] — ^in  and  upon  one  J.  N.,  then 
and  there  being,  feloniously  did  make  an  assault,  and  then  and 
there  feloniously,  wickedly,  and  against  the  order  of  nature,  had 
a  venereal  affair  with  the  said  J.  N.,  and  then  and  there  ieloni> 
ously,  carnally  knew  him  the  said  J.  N.,  and  then  and  there  fe* 
loniously,  vrickedly,  and  against  the  order  of  nature,  with  the  said 
J.  N.  did  commit  and  perpetrate  that  detestable  and  abominable 
crime  of  buggery  (not  to  be  named  among  Christians);  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Felony,  death,  9  G.  4,  c.  31,  «.  15.    This  sentence  may  be  re- 
corded, i  G,  4,  c,  48.  ^^^ 

Evidence, 

The  evidence  is  the  same  as  in  rape  $  see  ante,  p,  367,  Sfc, ;  with 
two  exceptions :  1st,  that  it  is  not  necessary  to  prove  the  offence 
to  have  been  committed  against  the  consent  of  the  person  upon 
whom  it  was  perpetrated;  and  2dly,  both  agent  and  patient  (if 
consenting)  are  equally  guilty.  In  R,  v.  Wiseman,  Fortesc.  91, 
where  the  defendant  was  indicted  for  having  committed  this  of- 
fence with  a  woman,  a  majority  of  the  judges  held  that  this  was 
within  the  statute,  but  two  or  three  of  them  held  that  it  was  not; 
no  opinion  was  publicly  given.  If  it  be  committed  on  a  boy  un- 
der fourteen  years  of  age,  it  is  felony  in  the  agent  only;  1  Hale, 
670.  3  Inst,  59;  and  the  same,  it  should  seem,  as  to  a  girl  under 
twelve. 

Where  the  defendant  forced  open  a  child's  mouth,  and  put  in 
his  private  parts,  and  proceeded  to  a  completion  of  his  lust ;  the 
judges  were  of  opinion  that  this  did  not  constitute  the  offence  of 
sodomy.  R,  v.  Jticobsy  R.SfR.  331. 


Indictment  for  Bestiality. 

Commencement  as  ante,  p.  367] — ^in  the  county  aforesaid,  with  a 
certain  cow,  {"  any  animal,")  then  and  there  being,  feloniously, 
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wickedly,  and  against  the  order  of  nature,  had  a  venereal  affiiir, 
and  then  and  there  feloniously,  wickedly,  and  against  the  order 
of  nature  carnally  knew  the  said  cow;  and  then  and  there  fe- 
loniously, wickedly,  and  against  the  order  of  nature,  with  the 
said  cow  did  cflmmit  and  perpetrate  that  detestable  and  abomin> 
able  crime  of  buggery  (not  to  be  named  among  ChristiansjH^ 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

FeUmy,  death.  9  G,  4,  c.  31,  t,  15.     This  sentetice  may  be  re-^  ^ « 
eordedy  4  G.  4,  e.  48.    J%e  carnal  knowledge  is  proved  in  Gie  saaSe'i 
nunmer  ae  in  rape,  or  sodomy t  see  ante,  p,  367,  371.     An  indict-  .« 
mentfor  an  attempt  to  commit  this  offence  may  readily  be  framed 
firom  this  and  the  next  precedent.    It  is  punishable  in  the  semo 
manner  as  the  attempt  to  commit  sodomy.  ^ 


Indictment  for  an  assauU,  with  intent  to  commit  Sodomy,  g 

Commencement  as  ante,  p.  367] — ^in  and  upon  one  J.  N.^  in  the 
peace  of  God  and  our  lord  the  King  then  and  there  being,  did 
make  an  assault,  and  him  the  sdd  J.  N.  then  and  there  did-beat,. 
wound,  and  ill  treat,  with  intent  that  detestable  and.  abominable 
crime  (not  to  be  named  among  Christians)  called  buggery,  wi|h- 
the  said  J.  N.  then  and  there  feloniously,  wickedly,  diabolicali^ 
and  against  the  order  of  nature,  to  commit  and  do;  to  the  great 
displeasure  of  Almighty  God,  to  the  great  damage  of  the  said 
J.  N.;  against  the  form  of  the  statute  in  such  case  Aade  and  pro^ 
vided,  and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour,  not 
exceeding  two  years,  or  fine,  or  both,  and  to  find,  if  required,  sure- 
ties to  keep  the  peace,  9  0. 4,  c.  31,  s.  25.  See  ante,  p.  157. 

Evidence.  * 

Prove  an  attempt  to  commit  sodomy,  the  offence  being  incom- 
plete for  want  of  evidence  of  penetration.  I^  however,  the  com- 
plete offence  of  sodomy  be  proved,  the  defendant  must  be  ao- 
quitted. 
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PART  II. 


OFFBNCBS  OF  A  PUBLIC  NATURE. 


t  CHAPTER  I. 

OFFEMCBS  AGAINST  THE  KINO,  AND  HIS  GOVERNMENT. 

m 

Sect.  1.  High  Treaton. 
^  2.  Coining. 

3.  Sedition  and  Blasphemy. 

4.  Adfttinistering  unlawful  Oaths, 
a.  Inciting  to  Mutiny. 

6.  Embezzling  the  King's  Stores. 


Sect.  1. 

'  High  Treason'. 
Indictment  for  compassing  the  King's  death. 

AXIDDLESEX,  to  wit: — The  jurors  for  our  lord  the  King  upon 
thdr  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  labourer,  a  subject  of  our  said  lord  the  King  then  and 
there  being,  not  regarding  the  duty  of  his  allegiance,  nor  having 
the  fear  of  God  in  his  heart,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  as  a  false  traitor  against  our  said  lord 
the  King,  and  wholly  withdrawing  the  allegiance,  fidelity,  and 
obedience,  which  every  true  and  faithful  subject  of  our  said  lord 
the  King  should,  and  of  right  ought  to  bear  towards  our  said 
lord  the  King,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  and  on  divert 
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•nffident  to  let  forth  the  substftnce  of  them ;  22.  t.  Franau,  6  St. 
Tr.  58.  73.  JL  v.  Lord  Preston^  4  St,  Tr.  411.  12.  ▼.  Watson^  2 
Stark,  137;  for  in  no  case  is  it  necessary  that  the  whole  4etidfof 
the  evidence  should  be  set  forth ;  it  is  sufficient  that  the  chai^ 
be  reduced  to  a  reasonable  certainty,  so  that  the  defendant  may 
be  apprised  of  its  nature,  and  be  prepared  to  answer  it.  Fqtt. 
194. 

Any  number  of  overt  acts  may  be  laid;  Kel.  8 ;  but  if  any  one 
sufficient  overt  act  be  proved,  it  will  maintain  the  count.  I  Hole, 
122.  Fo$tA9i. 

Evidence. 

The  evidence  must  be  applied  to  the  proof  of  the  overt  acts, 
and  not  to  the  proof  of  the  principal  treason;  for  the  overt  act  is 
the  cha^;e  to  which  the  prisoner  must  apply  his  defence.  And 
whether  the  overt  act  proved  be  a  sufficient  overt  act  of  the  prin- 
dpai  treason  laid  in  the  indictment,  is  matter  of  law,  to  be  deter- 
mined by  the  court.  It  is  also  expressly  enacted  that  no  evi- 
dence shall  be  admitted  of  any  overt  act  not  laid  in  the  indict- 
ment; 7  SfB  W,  Z,  c,  S,  s,  S ;  that  is  to  say,  no  overt  act  amount- 
ing to  a  distinct  independent  charge,  although  it  be  an  overt  act 
of  the  species  of  treason  charged,  shall  be  admitted  in  evidence, 
unless  it  be  expressly  laid  in  the  indictment;  but  if  an  overt  act 
not  laid  amount  to  direct  proof  of  any  other  overt  act  which  is 
bdd,  it  may  be  given  in  evidence  to  prove  such  overt  act  R.  v. 
Rookwood,  4  St.  Tr.  661.  697.  R.  v.  Deacon,  Fott,  9.  R,  v.  Lo- 
wiek,  4  St,  Tr.  718.  722.  731.  R.  v.  Layer,  8  Mod.  82,  89,  6  St. 
Tr.  229,  282, 284.  R,  v.  Wedderboum,  Fost.  22.  Ante,  p.  101. 

Although  writings  cannot  be  laid  as  an  overt  act,  unless  pub* 
lished,  yet,  if  they  tend  to  prove  any  overt  act  laid,  they  shall  be 
admitted  in  evidence  for  that  purpose,  although  never  published. 
R.  V.  Lord  Preston,  4  St.  Tr,  410. 440.  R,\,  Layer,  6  St.  Tr.  272 
— 280.  R.  V.  Henseyt  1  Bur.  642.  644.  And  in  Colonel  Sidney's 
case,  if  the  papers  found  in  his  closet  had  been  plainly  referable 
to  die  other  treasonable  practices  charged  in  the  indictment,  they 
might  indisputably  have  been  read  in  evidence  against  him,  al- 
though not  published.  Fost.  198.  Also,  it  is  no  objection  that 
the  writings,  or  any  other  articles,  were  not  found  until  after  the 
apprehension  of  the  defendant.  iZ.v.  Watson,  2  Stark.  137. 

Where  words  of  incitement  have  reference  to  an  act,  after 
giving  evidence  of  the  words,  you  may  give  evidence  of  the  act» 
in  order  fully  to  explain  them.  R,  v.  Lord  G.  Gordon,  Doug.  590. 
593. 

Where  a  conspiracy  is  laid  as  an  overt  act,  the  acts  of  any  of 
the  conspirators  in  furtherance  of  the  common  design  may  be 
given  in  evidence  against  all.    R.  v.  Hardy,  1  East,  P.  C.  70. 
R.  V.  Stone,  6  T.  R.  527.  and  see  KeL  19,  20.  and  ante,  p.  101. 
In  such  a  case,  the  first  thing  to  be  proved  is  the  conspiracy ; 


\> 
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secondly,  evidence  must  be  given  to  connect  the  defendant  with  ft ; 
^ad  lastly,  if  it  be  intended  to  give  in  evidence  against  the  defend- 
,aQt  the  acts  of  any  other  person,  you  must  shew  that  such  pev- 
son  was  also  a  member  of  the  same  conspiracy,  and  that  the  act 
done  was  in  furtherance  of  the  common  design.  See  R.  v.  Sidfietf, 
3  St.  Tr.  798,  &c  R.  v.  LordLovai,  9  St.  Tr,  670,  &c. 

The  time  at  which  the  overt  acts  are  alleged  to  have  been  com- 
mitted, need  not  be  proved  as  laid;  it  is  sufficient  if  they  be  prov- 
ed to  have  been  committed  at  any  time  within  three  years  before 
the  finding  of  the  indictment.  R,  v.  Chamock,  1  Salk,  288.  R.  v. 
LordBalmerino,  9  St,  Tr,  587—605.  R,  v.  Toumleyy  Post.  7,  8. 

As  to  the  place  where  the  overt  act  is  alleged  to  have  been 
committed :  an  overt  act  must  be  proved  to  have  been  committed 
in  the  proper  county.  SeeR,  v.  LordPrestottf  4  St.  Tr.  410 — i55. 
But  if  any  one  overt  act  be  proved  against  the  defendant  in  the 
proper  county,  acts  of  treason  tending  to  prove  such  overt  act 
laid,  though  done  in  a  foreign  county,  may  be  given  in  evidence ; 
and  this  was  done  in  nearly  all  the  trials  of  the  rebels  in  the  year 
1746.  Fost.  9.  22. 

Where  several  overt  acts  are  laid,  proof  of  any  one  of  them 
will  maintain  the  count,  provided  the  overt  act  so  proved  is  a 
sufficient  overt  act  of  the  species  of  treason  charged  in  the  indict- 
ment. 1  Hale,  122.  Fost,  194. 

Form  of  a  count  for  levying  war. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  being  a  subject  of  our  said  lord  the 
King,  not  regarding  the  duty  of  his  allegiance,  nor  having  the  fear 
of  God  in  his  heart,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  as  a  false  traitor  against  our  said  lord  the  King, 
and  wholly  withdrawing  the  allegiance,  fidelity*  and  obedience, 
which  every  true  and  faithful  subject  of  our  said  lord  the  King 
should  and  of  right  ought  to  bear  towards  our  said  lord  the  King, 
on  the  said  third  day  of  May  in  the  first  year  of  the  reign  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  together  with  divers  other  false  traitors  to  the  jurors 
aforesaid  unknown,  armed  and  arrayed  in  a  warlike  manner, 
that  is  to  say,  with  guns,  muskets,  blunderbusses,  pistols,  swords, 
bayonets,  pikes,  and  other  weapons,  being  then  and  there  un- 
lawfully, maliciously,  and  traitorously  assembled  and  gathered 
together,  against  our  said  lord  the  King,  most  wickedly,  mali- 
ciously, and  traitorously  did  levy  and  make  war  against  our  said 
lord  the  King  within  this  realm,  and  did  then  and  there  mali- 
ciously and  traitorously  attempt  and  endeavour  by  force  and  arms 
to  subvert  and  destroy  the  constitution  and  government  of  this 
realm  as  by  law  established,  and  deprive  and  depose  our  said 
lord^  the  King  of  and  from  the  style,  honour,  and  kingly  name  of 
the  imperial  crown  of  this  realm;  in  contempt  of  our  said  lord 
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the  King  and  his  laws,  to  the  evil  example  of  all  others  hi  the 
like  case  offisnding,  contrary  to  the  doty  of  the  all^mnce  of  him 
the  said  J.  S. ;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

In  this  count  it  is  not  necessary  to  set  out  the  particular  actsqf 
the  defendant;  it  is  sufficient  to  allege,  generally,  that  he  assem- 
bled with  a  multitude,  armed  and  arrayed  in  a  warlike  manner, 
and  levied  war.  Post,  220.     « 

Evidgnce. 

In  order  to  maintain  this  count,  it  is  necessary  to  prove  that 
which  in  law  amounts  to  a  levying  of  war,  directly  or  construc- 
tively, against  the  King  in  his  realm ;  and  to  yrave  that  the  de- 
fendant was  either  actually  engaged  in  it,  or  present  aiding  and 
abetting. 

In  order  to  constitute  a  levying  of  war,  the  nnmber  of  persons 
assembled  is  not  material;  three  or  four  will  constitute  it,  as  ful- 
ly as  a  thousand.  3  Inst,  9.  Nor  is  it  necessary  that  they  should 
be  more  guerrino  arraiati^  armed  with  military  weapons,  with 
colours  flying,  &c.,  although  it  is  usually  so  stated  in  the  indict- 
ment. Fost,  208.  and  see  R,  v.  Dammaree  et  Purchase,  Post.  208. 
Nor  is  actual  fighting  necessary  to  constitute  a  levying  of  war; 
Post.  218.  1  Hide,  144;  for,  as  the  court  held  in  Faughan*s  case, 
(5  St.  Tr.  17—39.  2  Salk.  634),  euh'sting  and  marching  are  suf- 
ficient, without  coming  to  battle.  After  an  action  has  taken 
place,  it  is  termed  bellum  percussum;  before  it,  helium  letfoium. 

War  levied  against  the  King  is  of  two  kinds— direct  and  con* 
structive;  direct,  when  the  war  is  levied  directly  against  the 
King  or  his  forces,  with  intent  to  do  some  injury  to  bis  person, 
to  imprison  him,  or  the  like;  1  Hale,  131, 132;  such,  for  in- 
stance, as  open  rebellion,  for  the  purpose  of  deposing  or  impri- 
soning the  King,  or  of  getting  him  into  the  power  of  the  rebels, 
or  of  forcing  him  to  put  away  his  ministers,  or  the  like;  1  Hale, 
152.  Post.  210.  and  see  R,  v.  The  Earls  of  Essex  and  Southamp' 
ton,  Moor,  620.  1  St,  Tr.  197;  holding  or  defending  any  of  the 
King's  castlee,  forts,  or  ships,  against  the  King  or  his  forces,  or 
delivering  them  up  to  rebels,  through  treachery;  3  Inst.  10.  Post, 
219.  \Hale,Z2$,Z2%;  constructive,  where  it  is  levied  for  the 
purpose  of  effecting  innovations  of  a  public  and  general  nature 
by  an  armed  force;  Post.  211 ;  as,  for  the  purpose  of  attempting 
by  force  to  obtain  the  repeal  of  a  statute,  to  alter  the  reUgion 
established  by  law,  or  to  obtain  the  redress  of  any  other  public 
grievance,  real  or  pretended;  1  Hawk.  c.  17,  s.  25.  1  Hale,  153. 
Post.  211.  3  Inst,  9, 10.  R.  v.  Lord  G,  Gordon,  Doug.  590;  or  an 
insurrection  for  the  purpose  of  throwing  down  all  inclosures, 
pulling  down  all  bawdy  houses,  opening  all  prisons,  &c.,  expel- 
ling all  strangers,  enhancing  the  price  of  wages  generally,  or  the 
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like.  Fost,  211.  1  Htde,  132.  R,  v.  Bradshaw  et  a/.,  Poph,  122. 
R.  ▼.  Messenger  et  al.^  Kel.  70 — 79.  Therefore,  where  a  mob  as- 
sembled  for  the  purpose  of  destroying  all  the  protestant  dissent- 
ing meeting  houses,  and  actually  pulled  down  two,  it  was  hold- 
^  en  to  be  treason.  R,y.  Dttmmaree,  8  St,  Tr.  218.  R.'v.  Purchase, 
Id,  267.  But  an  insurrection  for  the  purpose  of  throwing  down 
the  inclosures  of  a  particular  manor,  park,  common,  &c.,  or  upon 
a  mere  quarrel  between  private  persons,  Fast.  210.  1  Hale,  131, 
133.  149,  or  to  deliver  one  or  mow  particular  persons  out  of 
prison,  (they  not  being  imprisoned  for  treason),  1  Hale,  134,  or 
holding  a  house  by  force  againsf  the  sheriff  and  posse  comitatus, 
1  Hale,  1 46,  is  not  treason. 

Also,  in  order  to  maintain  this  count,  proof  must  be  given  of 
a  war  actually  lievied,  and  not  merely  of  a  conspiracy  to  levy  it. 
1  Hale,  131—148.  1  Hawk,  c,  17,  *.  27. 

It  may  be  necessary  here  to  mention,  that,  in  the  case  of  war 
levied  directly  agsunst  the  King,  all  persons  assembled  and  march- 
ing with  the  rebels  are  guilty  of  treason,  whether  they  are  aware 
of  the  purposes  of  the  assembly,  or  aid  and  assist  in  committing 
acts  of  violence  or  not;  R,v,  The  Earls  of  Essex  and  Southamp- 
ton, Moor,  621;  unless  compelled  to  join  and  continue  with  them 
pro  timore  mortis.  Post.  216,  217.  3  Inst,  10.  1  Hale,  49.  51. 139. 
and  see  R,  v.  M'Growther,  Post,  13.  But  in  the  case  of  a  con- 
structive levying  of  war,  those  only  of  the  rabble  who  actually  aid 
and  assist  in  doing  those  acts  of  violence  which  form  the  construc- 
tive treason  are  traitors ;  the  rest  are  merely  rioters.  See  R,  v 
Messenger  et  al,,  Kel.  70—79.    1  Sid,  358.  2  St,  Tr,  585—594. 

Form  of  a  Count  for  adhering  to  the  King*s  Enemies, 

And  the  jurors  aforesaid,  upon  their  oath  aforesud,  do  further 
present,  that,  on  the  said  third  day  of  May  in  the  year  last  afore- 
said, and  long  before  and  continually  from  thence  hitherto,  an 
open  and  public  war  was  and  is  yet  prosecuted  and  carried  on 
between  our  said  lord  the  King  and  ,  to  wit,  at  the  parish 

aforesaid,  in  the  county  aforesaid;  and  that  the  said  J.  S.,  a  sub- 
ject of  our  said  lord  the  King  then  and  there  being,  well  know- 
ing the  premises,  but  not  regarding  the  duty  of  his  allegiance, 
nor  having  the  fear  of  God  in  his  heart,  and  being  moved  and 
seduced  by  the  instigation  of  the  devil,  as  a  false  traitor  against 
OUT  said  lord  the  King,  and  wholly  withdrawing  the  allegiance, 
fidelity,  and  obedience  which  every  true  and  faithful  subject  of 
our  said  lord  the  King  should  and  of  right  ought  to  bear  towards 
our  said  lord  the  King,  and  contriving,  and  with  all  his  strength 

intending,  to  aid  and  assist  the  said ,  so  being  an  enemy  of 

our  said  lord  the  King  as  aforesaid,  in  the  prosecution  of  the  said 
war  against  our  said  lord  the  King,  heretofore  and  during  the 
said  war,  to  wit,  on  the  said  third  day  of  May,  in  the  year  last 
aforesaid,  and  on  divers,  other  days  as  weU  before  as  af^er,  with 
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force  and  aims,  at  the  parish  aforesaid,  in  the  county  afbresud, 
maliciously  and  traitorously  was  adhering  to,  and  aidii^  and  com- 
Ibrting  the  said  »^  ,  so  being  then  and  there  an  enemy  of  our 
said  lord  the  King  as  aforesaid:  And  that  in  the  prosecuti<uiy 
performance,  and  execution  of  his  treason  and  traitorous  adher- 1 
ing  aforesaid,  be  the  said  J.  S.,  as  such  &Ise  traitor  as  aforesaid, 
during  the  said  war,  to  wit,  on  the  said  third  day  of  May  in  the 
year  last  aforesaid,  and  on  divers  [Sfc.  here  set  out  the  overt  acts, 
introducing  each  overt  act  tluu :  and  in  further  prosecution,  per- 
formance, and  execution  of  his  treason  and  traitorous  adhering 
aforesaid,  he  the  said  J.  S.,  as  such  fabe  traitor  as  aforesaid,  af- 
terwards, and  during  the  said  war,  to  wit,  on  4^.  ^  ;  and  con- 
eluding  the  count  thuM] :  in  contempt  of  our  said  lord  the  King 
and  his  laws,  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, contrary  to  the  duty  of  the  allegiance  of  him  the  said  J.  S.; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. Tlie  special  acts  of  adherence  must  be  set  forth  in  the  in- 
dictment  tu  overt  acts;  but  it  is  not  meessary  in  this  or  in  aajf 
other  case  of  treason,  thiU,  in  laying  the  overt  acts,  a  detml  rfthe 
evidence  intended  to  be  given  at  the  trial  should  be  stated  ;  itis  stu- 
dent if  the  charge  be  reduced  to  a  reasonable  certainty,  so  that  the 
defendant  may  be  apprized  of  the  nature  of  the  offence  with  which 
he  is  charged.  Fost.  220.  194.  We  shall  now  state  what  has  been 
decided  or  deemed  to  be  overt  acts  of  this  species  of  treason. 

The  words  in  the  statute  are : — **  or  be  adherent  to  the  ene- 
mies of  our  lord  the  King  in  his  realm,  giving  to  them  aid  or 
comfort  in  the  realm  or  elsewhere."  Hence  every  assbtance 
given  by  the  King's  subjects  to  his  enemies,  unless  given  from 
a  well  grounded  apprehension  of  immediate  death  in  case  of  a 
refusal,  is  high  treason  within  this  branch  of  the  statute.  There- 
fore, if  British  subjects  join  the  King's  enemies  in  acts  of  hosti- 
lity against  this  country,  Fos^  216.  1  Hawk.  c.  17,  s.  28,  or  even 
against  the  King's  allies,  Fost,  220.  Per  Cur,  in  R.  v.  Faughan, 
2  Salk.  635,  or  join  the  enemy's  forces,  although  no  acts  of  hos- 
tility be  committed  by  them  eitlier  against  the  King  or  his  allies, 
Fost.  218.  R.  V.  Faughan,  2  Salk.  634.  5  St.  Tr.  17,  or  raise 
troops  for  the  enemy,  R,  w,  Harding,  2  Vent.  315,  or  deliver  up 
the  King's  castles,  forts,  or  ships  of  war  to  the  King's  enemies 
through  treachery,  or  in  combination  with  them,  Fost.  219. 
ZInst.  10.  1  Hale,  168,  or  even  detain  the  King's  castles,  &c. 
from  him,  if  it  be  done  in  confederac)^witb  the  enemy,  FotL.  219. 
1  Hale,  326,  or  send  money,  arms,  intelligence,  or  the  like,  to 
the  King's  enemies,  Fost,  217,  although  such  money,  intelligence, 
&c,  be  intercepted  and  never  reach  them:  R.  v.  Gregg,  10  St. 
Tr.  Ap.  11.  Fost.  198.  217,  218.  R.  v.  Hensey,  1  J5ur.  642.  R. 
V.  Lord  Preston,  4  St,  Tr.  409—455:  all  these  are  cases  of  ad- 
hering to  the  King's  enemies,  and  the  parties  guilty  of  high  trea- 
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son.     And  where  lettersi  &c.  have  been  thus  intercepted,  it  if 
much  better  to  charge  them  to  have  been  sent  from  the  place 
D^faere  the  venue  was  laid,  to  he  delivered  In  parts  beyoiid  the 
seas  to  the'  enemy,  according  to  the  fact,  than  to  state  them  to 
have  been  sent  in  partes  transmarinas  to  be  delivered  to  the  enemy. 
*  Fost.  218.     In  R.v.  Stones  it  was  objected,  that  the  intelligence 
transmitted  by  the  defendant  to  the  enemy  was  calculated  to 
dissuade  them  from  invading  this  country,  and  was  sent  with 
that  intent;  but  Lord  Kenycn,  C.  J.,  said,  that  whether  the  in- 
telligence were  calculated  to  dissuade  or  invite  the  enemy,  was 
hnmaterial;  if  it  were  such  as  was  likely  to  prove  useful  to  them, 
in  enabling  them  to  annoy  us,  defend  themselves,  or  shape  their 
attacks,  sending  such  intelligence  with  a  view  of  its  reaching  the 
enetny  was  undoubtedly  high  treason.  QT.R,  527.     If  a  British 
subject  incite  foreigners  to  invade  this  country,  it  is  treason, 
whether  the  foreigners  be  enemies  or  not :  if  enemies,  it  is  trea- 
son within  this  branch  of  the  statute ;  if  not  enemies,  still  it  is  an 
overt  act  of  compassing  the  King's  death.  Fost.  196,  197.    1 
Halet  167.    But  if  a  British  subject  be  in  a  foreign  country  when 
war  breaks  out  between  that  country  and  this,  and  continue  to 
reside  there,  or  if  during  a  truce  he  go  to  the  foreign  country,  and 
return  before  the  truce  expires,  this  is  no  treason,  unless  he  ac- 
tually conspire  with  the  enemy,  or  aid  him  in  forwarding  his 
measures  for  hostility.  1  Hakt  165, 166. 

As  to  the  King's  enemies,  within  the  meaning  of  this  statute:-^ 
the  subjects  of  all  states  against  which  his  Majesty  may  have  pro- 
claimed or  declared  war,  are  his  enemies ;  so  are  the  subjects  of 
states  in  actual  hostility  with  us,  whether  war  have  been  solemnly 
proclaimed  or  not.  Fost,  219.  1  Ha/e,  162.     But  merely  issuing 
letters  of  marque  does  not  create  a  state  of  hostility  between  two 
states,  although  nearly  equal  to  a  state  of  war  in  its  conse- 
quences. 1  Haley  162.     Nor  is  inciting  the  subjects  of  a  state  in 
amity  with  us  to  invade  this  country,  treason  within  this  branch 
of  the  statute,  although  it  certainly  would  be  an  overt  act  of 
compassing  the  King's  death.  1  Hale,  167.     But  if  the  subjects 
of  a  state  in  amity  with  us  were  to  invade  this  country  in  a 
hostile  manner,  or  otherwise  commit  hostilities  against  us,  they 
would  be  enemies  within  the  meaning  of  this  statute,  and  ad- 
hering to  them  would  be  treason.  Fost.  219.  1  Hahf  164.  3  Inst* 
11.  4  Inst,  152.    R.  v.  Vaughan,  2  Salk,  634.  5  St,  Tr,  17—39. 
British  subjects,  however,  can  never  be  deemed  the  King's  ene- 
mies, within  the  meaning  of  this  act;  and  therefore,  to  give  re- 
lief or  assistance  to  a  rebel,  would  not  be  treason  within  this 
branch  of  the  statute.  ^Inst,  11.    1  Hale,  159.    1  Hawk,c,  17, 
s,2S, 

It  must  appear  upon  the  face  of  the  indictment,  that  the  per- 
sons adhered  to  were  enemies. 
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Evidence. 

The  count  is  proTed  in  the  same  manner  as  the  count  for  com- 
passing the  King's  death,  (se«  ante,  p,  376,  &c.),  namely,  by 
proving  one  or  more  of  the  overt  acts  laid.  The  fact  of  the  per- 
sons adhered  to  being  enemies,  may  be  proved  by  the  produc- 
tion of  the  Gazette  containing  the  proclamation,  if  war  were 
formally  proclaimed;  or  public  notoriety  is  Sufficient  evidence  of 
it  19  E.  4,  6.  4.  Fost,  219.  1  Hale,  164.  And  whether  they 
were  enemies  or  no't,  is  a  matter  of  fact  to  be  determined  by  the 
jury.  Id.  'a 

An  actual  adherence  must  be  proved ; .  a  mere  conspiracy  or 
intendon  to  adhere,  is  not  treason  within  this  branch  of  the  sta- 
tute, although  probably  such  a  conspiracy  might  be  laid  as  an 
overt  act  of  compassing  the  King's  death.  But  if  you  can  prove 
such  a  conspiracy,  and  connect  the  defendant  with  it  by  evidence, 
and  can  prove  an  act  done  by  any  one  of  the  conspirators  in  fur- 
therance of  the  common  desigU)  you  may  give  it  in  evidence 
against  the  defendant,  if  it  tend  to  prove  any  of  the  overt  acts 
laid  in  the  indictment ;  for  the  act  of  one,  in  such  a  case,  is  the 
act  of  all.     See  R.  v.  Stone,  6T.R,  527.  and  see  ante,  p.  376. 


Form  of  a  count  on  stat,  36  G.  3,  c.  *!,  s.\,  for  conspiring  to  in' 
cite  Foreigners  to  invade  the  Realm. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  being  a  subject  of  our  said  lord  the 
King,  not  regarding  the  duty  of  his  allegiance,  nor  having  the 
fear  of  God  in  his  heart,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  as  a  false  traitor  against  our  said  lord  the 
King,  and  wholly  withdrawing  the  allegiance,  fidelity,  and  obe- 
dience which  every  true  and  faithful  subject  of  our  said  lord  the 
King  should  and  of  right  ought  to  bear  towards  our  said  lord 
the  King,  on  the  third  day  of  May  in  the  year  last  aforesaid,  and 
on  divers  other  days  and  times  as  well  before  as  after,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  mali- 
ciously and  traitorously,  together  with  divers  other  false  traitors 
to  the  jurors  aforesaid  unknown,  did  compass,  imagine,  invent, 
devise,  and  intend  to  move  and  stir  divers  foreigners  and  stran- 
gers, to  wit, ,  and  divers  other  foreigners  and  strangers  to 

the  jurors  aforesaid  unknown,  with  force  and  arms,  to  invade  this 
realm ;  and  the  said  compassing,  imagination,  invention,  device, 
and  intention,  did  then  and  there  express,  utter,  and  declare,  by 
divers  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say : 

IN  ORDER  TO  FULFIL,  PERFECT,  AND  BRING  TO  EFFECT  his  Said 

most  evil  and  wicked  treason,  and  treasonable  compassing,  ima- 
gination, invention,  device,  and  intention  aforesaid  [Sec,  Sfc,  set' 
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ting  out  the  overt  ticts,  and  concluding  the  county  as  in  the  form 
ante,  p.  374.] 

The  evidence  necessary  to  support  this  count  may  readily  be 
made  out  frfim  the  directions  given  ante,  p,  376;  the  same  rules 
applying  equally  to  this  count,  as  to  the  count  for  compassing  the 
King's  death, 

• 

Form  toother  counts  upon  stat.  36  0. 3,  c.  7,  «•  1. 

Commencement,  ut  supra"] — did  compass,  imagine,  invent,  de- 
vise and  intend  the  death  and  destruction  of  our  said  sovereign 
lord  the  King;  and  the  said  compassing,  8fc.  Sfc,  ut  supra, 

'Commencement,  uf  «uj9ra]— did  compass,  imagine,  invent,  de- 
vise, and  intend  certain  bodily  harm  tending  to  the  death  and 
destruction  of  our  said  sovereign  lord  the  King;  and  the  said 
compassing,  8fC,  S[C,  ut  supra. 

Commencement,  ut  suprd\ — did  compass,  imagine,  invent,  de- 
vise, and  intend  to  maim  and  wound  our  said  sovereign  lord  the 
King;  and  the  said  compassing,  S^c.  8fc,  ut  supra. 

Commencement,  ut  supr<i\ — did  compass,  imagine,  invent,  de- 
vise, and  intend  the  imprisonment  and  restraint  of  the  person  of 
our  said  sovereign  lord  the  King;  and  the  said  compassing,  Sfc. 
Sfc.  ut  supra. 

Commencement,  ut  «ttpra]— did  compass,  imagine,  invent,  de- 
vise, and  intend  to  deprive  and  depose  our  said  sovereign  lord 
the  King  of  and  from  the  style,  honour,  and  kingly  name  of  the 
imperial  crown  of  this  realm;  and  the  said  compassing,  ifc,  S^c, 
ut  supra. 

Commencement,  ut  supra"] — did  compass,  imagine,  invent,  de- 
vise, and  intend  to  levy  war  against  our  said  sovereign  lord  the 
King,  within  this  realm,  in  order  by  force  and  constraint  to  com- 
pel his  said  Majesty  to  change  his  m^uresand  counsels;  which 
said  compassing,  ^c.  SfC,  ut  supra. 

Commencement,  ut  supra] — did  compass,  imagine,  invent,  de- 
vise, and  intend  to  levy  war  against  our  said  sovereign  lord  the 
King,  within  this  rea\m,  in  order  to  put  force  and  constraint  upon, 
and  to  intimidate  and  overawe,  both  houses  of  Parliament;  which 
said  compassing,  ^c,  8fc,  ut  supra. 
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Cainmff^  ^ 

Indictment  for  counterfeiting  the  King's  Money, 

Middlesex,  to  wit  :^^The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  countv  of 
M.,  labourer,  not  regarding  the  duty  of  his  allegiance,  nor  Slv- 
ing  the  fear  of  God  in  his  heart,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  and  contriving  and  intending  oar 
said  lord  the  King  and  his  people,  craftily,  falsely,  deceitfully, 
feloniously,  and  traitorously  to  deceive  and  defraud,  on  the  third 
day  of  May,  in  the  first  year  of  the  reign  of  our  said  sovereign 
lord  William  the  Fourth,  at  the  parish  ^resaid,  in  the  county 
aforesaid,  ten  pieces  of  false,  feigned,  and  countet*feit  money  and 
coin  of  pewter,  lead,  tin,  and  other  mixed  metals,  to  the  lil^ness 
aud  similitude  of  the  good,  legal,  and  current  money  and  silver 
coin  of  our  said  lord  the  King  of  this  realm,  called  shillings,  then 
and  there  falsely,  deceitfully,  feloniously,  and  traitorously  did  * 
forge,  counterfeit,  and  coin,  against  the  duty  of  his  allegiance; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his.  crown  and  dig^ 
nity. 

High  treason,  25  Ed.  3,  st.  5,  c.  2.  The  words  in  the  statute 
are,  **  \fa  man  counterfeit  the  King^s  meney,^*  {See  1  W,  4,  e.  66^ 
s.  SI,  as  to  the  seals).  This  includes  the  gold  and  silver  coin  only, 
and  not  the  copper  coin.  1  HaUf  211.  But  it  includes  not  prdy 
the  gold  and  silver  coin  made  in  England,  but  that  also  made  by 
the  King*s  authority  in  any  part  of  the  realm,  1  Hawk.  c.  17,  «• 
57.  1  Hale,  188,  or  the  dominions  thereunto  belonging  j  Semb, 
1  Hale,  211.  Staundf  3c;  it  does  iwt,  however,  extend  to  foreign 
com,  even  although  made  current  here,  1  Hale,  210,  whiSh  is  spc 
dally  provided  fir  by  stat.  1  Mary,  sess.  2,  c.  6,  s,  2. 

•Evidence, 

It  is  rarely  the  case  that  the  counterfeiting  can  be  proved  di- 
rectly, by  positive^ evidence;  it  is  usually  made  out  by  circum- 
stantial evidence,  such  as  finding  the  necessary  coining  tools  in 
the  defendant's  house,  together  with  some  pieces  of  the  counter* 
feit  money  in  a  finished,  some  in  an  unfinished  state,  or  such 
other  drcumstances  as  may  fairly  warrant  the  jury  in  presuming 
that  the  defendant  either  counterfeited  or  caused  to  be  counter- 
feited, or  was  present  aiding  and  assisting  in  counterfeiting,  the 
coin  in  question.  Or  if  several  conspire  to  counterfeit  the  King's 
coin,  and  one  of  them  actually  do  so  in  pursuance  of  the  conapi^ 
racy,  it  is  treason  in  all,  and  they  may  be  indicted  for  counter- 
feiting the  King's  coin  generally.   1  Hale,  214. 
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A  variance'  between  the  Indictment  and  the  evidence,  in  the 
fiumber  of  the  pieces  of  coin  alleged  to  be  counterfeited,  is  im- 
material; but  a  variance  as  to  the  denomination  of  such  coin,  as 
guineas,  sot^eigns,  shillings,  &c.  would  be  fatal. 
-  And  the  counterfeit  coin  product  in  evidence  must  appear 
to  have  that  degree  of  resemblance  to  the  real  coin,  that  it  would 
be  likely  to  be  received  as  the  coin  for  which  it  was  intended  to 
pB8&  by  persons  using  the  caution  customary  in  taking  money. 
In  M  V.  Farley,  the  defendant  had  counterfeited  the  resemblance 
of  a  half  guinea  upon  a  piece  of  gold  previously  hammered,  but 
k  was  not  round,  nor  woiidd  it  pass  in  the  condition  it  which  it 
then  was :  and  the  judges  held  that  the  offence  was  incomplete. 
2  fF-  BL  682.  So,  in  /Z.  v.  Harris  et  al.,  where  the  defendants 
were  taken  in  the  very  act  of  coining  shillings,  but  the  shillings 
coined  by  them  were  tMin  in  an  imperfect  state,  it  being  requi- 
site that  they  should  undergo  another  process,  namely,  immer- 
sion in  diluted  aquafortis,  before,  they  could  pass  as  shillings; 
the  judges  held  that  the  offence  was  incomplete.  1  Leach,  161. 
A  trifling  variance  from  the  real  coin,  in  the  inscription,  effigies, 
or  arms,  however,  will  not  take  the  case  out  of  the  statute; 
1  Hale,  215;  and  although  the  counterfeit,  coin  be  made  of  a 
different  metal  from  the  real  coin,  as  lead,  tin,  copper,  &c.,  gilt 
or  silvered  over,  yet  it  is  within  the  meaning  of  the  statute,  and 
the  making  of  such  counterfeit  coin  is  treason.  Id,  Also,  where 
the  counterfeit  coin  was  made  to  resemble  the  smooth  worn  shil- 
lings then  in  circulation,  wfthout  any  impression  whatever  upon 
them,  the  case  was  holden  to  be  within  the  statute.  R,  v.  Wil- 
son, Leach,  320.     JL  v.  Welch,  Id.  403. 

If  it  become  a  question  whether  the  coin,  which  the  counter-, 
feit  money  was  intended  to  imitate,  be  the  King's  coin,  it  is  not 
necessary  to  produce  the  proclamation  to  prove  its  legitimation ; 
it  is  a  mere  question  of  fact,  to  be  left  to  the  jury,  upon  evidence 
of  usage,  reputation,  &c.    1  Hale,  196,  212,  213. 

Also,  it  is  not  necessary  to  prove  that  the  counterfeit  coin  was 
uttered  or  attempted  to  be  uttered.  1  Hale,  215,  229.  3  Irtst. 
16. 


Indictment  for  eountetfeiting  Copper  Money, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  t>f  M.,  labourer,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  one  piece  of  copper  mo- 
ney of  this  realm,  commonly  called  a  halfpenny,  then  and  there 
feloniously  did  make,  coin,  and  counterfeit:  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.   (2m^  Count.) 

8 


386  Cwmng. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  Uiat  the  said  J.  S.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
one  piece  of  false,  feigned,  and  counterfeit  copper  money,  to  the 
likeness  and  similitude  of  the  good,  legal,  and  current  copper  mo- 
ney of  thb  realm,  called  a  hal^enny,  then  and  there  felonious- 
ly did  make,  forge,  coin,  and  counterfeit :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

Felony t  11  Geo*  3,  c.  40,  s.  1.  TransportoHan  for  seven  yetirs, 
or  imprisonment  not  exceeding  two  years  (with  or  without  hard 
labour  J  and  wiA  or  without  solitary  confinement  for  the  whole  or 
any  part  of  the  imprisonment,  7  ^  S  G.4,  c,  28,  Si  9),  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  in 
addition  to  the  imprisonment,  if  the.  court  shall  think  fit.  7  S;- 8 
G.  4,  c.  28,  s.  8.  See  ante,  p.  157.  The  first  of  the  above  counts 
pursues  the  words  of  the  statute :  the  second  is,  in  strictness,  more 
correct;  for  it  is  not  strictly  correct  to  call  the  piece  of  money 
coined  a  piece  of  the  copper  money  of  the  realm. 

Evidence. 

Prove  the  counterfeiting,  as  directed  under  the  last  precedents 
The  above  statute,  1 V  G.  3,  e.  40,  s.  I,  extends  only  to  hal^nce 
and  farthings ;  but  it  has  since  been  extended,  by  stat.  37  G.  3, 
c.  126,  to  all  such  copper  money  as  shall  be  coined  and  issued  by 
order  of  his  Majesty,  and  as  shall  by  his  royal  proclamation  be 
ordered  to  be  deemed  and  taken  as  current  money  of  tlus  realm. 
So  that,  upon  an  indictment  for  counterfeiting  any  other  piece  of 
copper  money  but  a  halfpenny  or  farthing,  it  seems  necessary 
that  the  proclamation  should  be  produced  in  evidence. 


Indictment  for  clipping,  rounding,  and  filing  the  Current  Coin. 

Commencement  as  ante,  p.  384] — ^in  the  county  aforesaid,  ten 
pieces  of  the  proper  monies  and  coin  of  this  realm  called  sove^ 
reigns,  then  and  there  falsely,  deceitfully,  and  traitorously,  and 
for  wicked  lucre  and  gain's  sake,  did  clip,  round,  and  file, 
against  the  duty  of  his  allegiance ;  against  tjie  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity* 

High  treason.  5  El,  c.  11,  «.  2.  Tlie  evidence  consists  simply 
in  proving,  by  direct  or  circumstantial  evidence,  a  clipping,  rounds 
ing,  or  filing  oj  one  or  more  sovereigns  by  the  defendant.  The  m- 
dictment  must  allege  the  offence  to  have  been  committed  *'for 
wicked  lucre  and gain*s sake" 


Cwnwg.  387 

Indictment  for  uttering  Counterfeit  Money. 

Middlesex,  to  wit:— ^The  jurors  for  our  lord  the  King  upon 
their  oath  -present^  that  J.  S.,  jate  of  the  parish  of  B.,  in  the 
pouDty  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  one  piece  of  false  and 
counterfeit  money,  made' and  counterfeited  to  the  likeness  and 
.similitude- of  the  good,  legal,  and  current  money  and  silver  coin 
of  our  said  lord  the  King  of  this  realm,  called  a  shilling,  as  and 
for  a  piece  of -such  good,  legal,  and  current  money  and  silver  coin, 
called  a  shilling,*  then  and  there  falsely  and  deceitfully  did  utter 
and  tepder  to  one  J.  N.,  he  the  said  J.  S.,  at  the  time  he  so  ut- 
tered and  tendered  the  said  piece  of  false  and  counterfeit  money 
as  aforesaid,  then  apd  there  well  knowing  the  same  to  be  false 
and  counterfeit;  against  the  form  of  tfie  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Six  months*  imprisonment,  (and  hard  labour f  3  G.  4,  e.  114), 
and  security  for  good  behaviour  for  six  months  more.  15  0,2,  c. 
28,  s,  2.  See  ante,  p.  157.  This  statute  does  not  include  copper 
money,   ^  v.  Cirwan,  1  East,  P.  C.  182. 

Evidence, 

1.  Prove  the  uttering  or  tendering  in  payment  the  shilling  in 
question,  and  prove  it  to  be  a  base  and  counterfeit  shilling. 
Where  a  good  shilling  was  given  to  a  Jew  boy  for  fruit,  and  he 
pot  it  into  his  mouth,  under  pretence  of  trying  if  it  were  good, 
and  then  taking  a  bad  shilling  out  of  his  mouth  instead  of  it,  re- 
turned it  to  the  party,  saying  that  it  was  not  good;  this  (which  is 
calledringing  the  changes)  was  holden  to  be  an  uttering  within 
the  meaning  of  the  act.  R.  v.  Franks,  2  Leach,  736. 

2.  Prove  that  the  defendant  knew  it  to  be  a  counterfeit  shil- 
ling, at  the  time  he  uttered  it  This,  of  course,  must  be  done 
by  drcumstantial  evidence.  See  ante,  p,  113,  114.  If,  for  in- 
stance, it  be  proved  that  he  uttered,  either  on  the  same  day  or 
other  dmes,  base  money  of  the  same  description  to  the  same  or 
to  a  different  person,  or  had  other  pieces  of  base  money  about 
bim  when  he  uttered  the  counterfeit  money  in  question,  this  will 
be  evUence  from  which  the  jury  may  presume  a  guilty  know- 
ledge. <  Per  Thompson,  B.,  in  R,  v.  WhUeyet  al,,  2  Leach,  983.- 


Indictment  for  a  subsequent  Offence, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upoii' 
their  oath  presenti  that  heretofore,  to  wit,  [at  the  general  quar*^ 
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ter  sessions  of  the  peace,  holden  at ,  so  continuing  the 

record  of  the  conviction  of  the  first  offence,  to  the  end  ofthejudg' 
ment  inclusive,  stating  it,  however,  in  the  past,  and  not  in  thepre- 
sent  tense ;  see  ante,  p.  83 ;  then  proceed  thus .-]  as  by  the  record 
thereof  more  fuliy  and  at  large  appears;  which  said  judgment 
still  remains  in  full  force  and  effect,  and  not  in  the  least  reversed 
or  made  void.  And  the  jurors  first  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  to  wit,  [at  the  ge- 
neral  quarter  sessions  of  the  peace,  holden  at  ,  setting 

out,  in  the  same  manner,  the  record  of  the  conviction  for  the  secotid 
offence^'  And  the  jurors  first  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  S.  afterwards,  and  afl^r 
being  so  convicted  as  aforesaid,  to  wit,  on  the  third  day  of  May  in 
the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, one  piece  of  false  and  counterfeit  money,  made  and  coun- 
terfeited, ^c*  Sfc*  as  in  the  last  precedent,  excepting  that  you  must 
charge  it  to  have  been  done  **  feloniously." 

In  an  indictment  on  this  statute  for  uttering  base  coin,  after  a 
conviction  for  a  double  offence,  it  need  not  be  averred  that  the  pri" 
soner  was  adjured  a  common  utterer.  It  is  sufficient  to  state  that 
he  was  tried  and  convicted  of  uttering  to  A.,  and  of  uttering  on  the 
same  day  to  B.,  and  adjudged  to  be  imprisoned  a  year.  R,  ▼. 
Booth,  R.  8f  R.  7.  R.  v.  Smith,  R.  Sf  R,  5.  R.  v.  Michael,  ILS^R. 
29.  The  previous  conviction  must  be  stated  prout  patet  per  re- 
cordum.  R,  v.  Turner,  R.SfM,  47. 

Third  offence,  felony,  death,  15G.  2,  c.  28,  i.  2.  This  sen- 
tence may  be  recorded,  4  G.  4,  c.  48.  If  he  have  been  but  once  be- 
fqre  convicted,  charge  it  accordingly;  and  the  punishment  for  the 
second  offence  is  but  two  years*  imprisonment,  (and  hard  labour, 
3  G,4,  c.  114),  and  sureties  for  good  behaviour  fmr  two  years  more. 
15C?.2iP.28,*.2. 

Evidence, 

1.  Prove  the  uttering  with  which  the  defendant  is  charged  m 
the  indictment,  as  directed  ante,  p,  387;  and  if  a  third  offence, 
it  must  be  proved  to  have  been  committed  within  six  months  be- . 
fore  the  commencement  of  the  present  prosecution.  15  (7.  2,  e. 
28,  s»  0, 

2.  Prove  the  former  convictions  thus : — If  they  were  in  tlie 
same  county,  &c.,  get  the  clerk  of  assize  or  clerk  of  the  peace,  to 
make  up  the  records,  and  produce  them  at  the  trial;  if  in  an- 
other county,  8cc.,  the  clerk  of  assise  or  clerk  of  the  peace,  re- 
spectively, are  required  by  the  statute  to  give  the  proseontor,  or 
any  other  on  behalf  of  his  Majesty,  upon  application,  a  alMrt 
transcript,  containing  the  tenor  and  effect  of  such  conviction, 
which,  being  produced  in  court,  shall  be  sufficient  evidence  of  the 
same;  and  for  which  transcript,  2s,  6d,  and  no  more^ll  be  paid. 
15  G.  2,  C.28,  *.9. 
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Indictment  for  uttering  twice  within  ten  days. 

Proceed  as  in  the  precedent,  ante,  p.  387,  nearly  to  the  end,  to 
the  words  '*  well  knowing  the  same  to  be  false  and  counterfeit," 
inclusive;  and  then  proceed  thus:"] — And  that  the  said  J.  S.,  after- 
wards, on  the  same  day,  that  is  to  say,  on  the  said  third  day  of 
May,  in  the  year  last  aforesaid,  [ort  afterwards  and  within  the 
space  of  ten  days  next  after  he  the  said  J.  S.  so  uttered  and  ten- 
dered the  said  last-mentioned  piece  of  false  and  counterfeit  mo- 
ney as  aforesaid,  to  wit,  on  the  sixth  day  of  May  in  the  year  last 
aforesaid],  at  the  parish  aforesaid,  in  the  county  aforesaid,  one 
other  piece  of  false  and  counterfeit  money,  made  and  counterfeit- 
ed to  the  likeness  and  similitude,  [4*0.  Sfc,  as  in  the  precedent, 
ante,  p.  387],  did  utter  and  tender  to  the  said  J.  N.,  [or,  **  to 
one  G*  H."]  so  continuing  the  indictment,  as  in  the  precedent, 
ante,  p.  387,  to  the  end,    SeeJt,  v.  Tandy,  2  Leach,  833. 

To  be  deemed  a  common  utterer  of  false  money,  'and  to  suffer 
one  year*s  imprisonment,  {and  hard  labour,  3  G.  4,  c.  114),  and 
to  find  sureties  for  good  behaviour  for  two  years  more,  15  G,2, 
c.  28,  s,  3.  See  ante,  p.\57.  And  if,  after  being  convicted  of  this 
double  offence,  he  shall  tigain  be  convicted  of  uttering  or  tendering 
in  payment  any  false  or  counterfeit  money,  it  will  be  felony,  death. 
Id,  An  indictment  for  this  felony,  may  readily  be  framed  from  the 
last  precedent.  See  R.  v.  Smith,  2B.^P.  127,  R.  4- R.  5. 

Evidence. 

Prove  the  two  offences,  as  directed  ante,  p.  387 ;  and  prove 
them  both  to  have  been  committed  on  the  same  day,  or  within 
the  space  of  ten  days,  according  as  it  is  alleged  in  the  indict- 
ment. 


Indictment  for  Uttering  counterfeit  Money,  having  other  counterfeit 
money  at  the  same  time  in  his  possession. 

The  same  as  the  precedent  ante,  p.  387,  to  the  words  "  well 
knowing  the  same  to  be  false  and  counterfeit,"  inclusive:  then 
proceed  thus:"] — And  that  the  said  J.  S.,  at  the  time  he  so  uttered 
and  tendered  the  said  piece  of  false  and  counterfeit  money  as 
aforesaid,  had  about  him  the  said  J.  S.,  in  his  custody  and  pos- 
aession,  a  certain  other  piece  of  false  and  counterfeit  money, 
made  and  counterfeited  to  the  likeness  and  similitude  of  the 
good,  legal,  and  current  money  and  silver  coin  of  our  said  lord 
the  King  of  this  realm,  called  a  — ..-^ ;  he  the  said  J.  S. 
then  and  there  well  knowing  the  said  last- mentioned  piece  of  false 
and  counterfeit  money  to  be  false  and  counterfeit;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

To  be  deemed  a  common  utterer  of  false  money,  and  to  suffer 
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oHe  yetir*t  imprutmmeiti,  and  tofnd  surgtiesfor  good  behaviour  for 
two  years  more.  15  G.2,  e.  28,  «.  3.  And  iff  after  being  con- 
ncted  of  this  offence,  he  shall  again  be  convicted  of  uttering  or  ten'- 
dering  in  fmyment  any  false  or  coumtetfeit  money,  it  will  be  felo* 
«y,  death.  Id.  An  indictment  for  this  felony  may  readily  b» 
framed  from  the  frecedent  ante,  p^  887. 

Evidence, 

ProTe  the  offbnce  of  uttering,  a3  directed  ante,  p.  S87 ;  and 
prove  that  the  defendaDt  at  the  same  time  had  about  him  one  or 
more  pieces  of  the  counterfeit  monej  specified  in  the  indictment* 
The  guilty  knowledge  may  reasonably  be  implied  from  the  ut- 
tering of  the  other  counterfeit  coin.  A  man  and  woman  were  in- 
dicted for  uttering  a  bad  shilling  to  M.  B.,  they  having  another 
bad  ahilling  in  their  possession  at  the  time^  The  uttering  was  by 
the  woman  alone,  in  the  absence  of  the  man.  It  was  heM  by  the 
twelve  Judges,  that  the  man  was  not  liable  to  be  convicted  with 
the  actual  utterer,  although  proved  to  be  the  associate  of  the 
woman  on  the  day  of  the  uttering,  and  to  have  had  other  bad 
money  for  the  purpose  of  uttering.  And  it  was  also  held,  that 
the  woman  could  not  be  convicted  of  the  second  offence,  of  hav- 
ing other  bad  money  in  her  possession  at  the  time,  on  the  evi- 
dence of  her  associating  with  a  man  not  present  at  the  uttering^ 
but  having  large  quantities  of  bad  money  about  him  for  the  pur- 
pose of  uttering.  K  v.  ^Ise  twd  another,  12.  4*  /?•  142.  Whece^ 
two  persons  went  to  a  shop,  and  one  off  them  went  in  and  utter- 
ed a  bad  piece  of  money,  having  no  more  in  her  possession,  and 
the  other  staid  outside  the  shop,  having  other  bad  money,  it  was 
held  that  both  might  be  convicted,  the  uttering  and  the  possession 
being  joint.  R.  v.  Skerrat,  2  C.  4-  P.  417. 


Indictment  for  putting  tiff  counterfeit  money  at  a  lower  rate  than 
by  its  denomination  it  imports.. 

Middlesex^  to  wit : — The  jurofs  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.>  late  of  the  parish  of  B.,  in  the  county  of 
M.»  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish  afore- 
said, in  the  county  aforesaid^  ten  pieces  of  false  and  eounteifeil 
milled  money,  made  and  counterfeited  to  the  likeness  and  8imi<^ 
litude  of  the  good,  legal,  and  current  milled  money  and  silver  ooin 
of  our  said  lord  the  King»  of  this  realm,  called  a  shilling,  (the 
said  several  pieces  of  counterfeit  money  not  being  then  cut  in 
pieces),  feloniously  and  unlawfully  did  pay  and  put  off  to  one 
J.  N.,  at  and  for  a  lower  rate  and  value  than  the  said  pieces  of 
false  and  counterfeit  milled  money,  by  their  denomination^  did 
theu  and  there  import^  and  were  respectively  coined  aad  counter- 
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feited  for,  that  is  to  uy,  at  the  rate  of  fourpenoe  ibr  each  and 
e^ery  of  the  said  pieces;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  aod  against  the  peace  of  our  lord  the 
King,  his  crown. and  dignity. 

Felony,  S  ^9  IV.  3,  c,  26,  s.  6.  Trantportatiottfor  seven  years  t 
or  imprisonmefit  not  exceeding  two  years  (with  or  without  hard 
labour  J  and  with  or  without  solitary  cor^nement  for  the  whole  or 
any  part  of  the  imprisonment,  7  S^  S  G.  i,  e.  28,  s,  9),  and,  if  a 
male,  to  be  onee,  ttoice,  or  thrice  publicly  or  privately  whipped  in 
additufn  to  the  imprisonment,  if  the  court  shall  think  fit,  7  S^  S  G, 
4,  c*  28,  s,  8,  see  ante,  p.  157.  This  statute  extends,  not  only  to 
counterfeit  milled  money,  but  to  all  milled  money  whatsoever,  ui^ 
lawfully  diminished  and  not  cut  into  pieces  ;  and  not  only  to  pay- 
ing and  putting  off  such  money,  but  also  to  the  receiving  of  it. 

Evidence, 

Ten  pieces  of  counterfeit  milled  money,  ^cJ] — Milled  money  is 
that,  the  metal  of  which  has  been  flatted  and  made  of  a  proper 
thickness,  by  pas^ng  through  a  mill  or  press,  before  the  pieces  of 
coin  are  cut  out  of  it;  R.  v.  Bunning,  2  Leach,  624 ;  which  is  the 
case,  I  believe,  with  all  the  silver  and  gold  money  at  present 
coined.  And  to  maintain  the  above  indictment,  it  is  not  the 
counterfeit  money  that  must  be  proved  to  be  milled,  but  the  ge- 
nuine coin,  which  the  counterfeit  money  has  been  intended  to 
imitate.  Jd,  A  variance  between  the  indictment  and  evidence, 
in  the  number  of  pieces,  is  tiot  material. 

Not  being  cut  in  pieces^ — From  the  position  of  these  words  in 
the  statute,  it  might  be  doubted  if  they  applied  to  any  but  the 
*'  milled  money  unlawfully  diminished"  therein  mentioned;  but 
as  it  seems  to  have  been  decided  in  one  case  (R.  v.  Palmer,  1 
Leach,  102)  that  these  words  apply,  not  only  to  the  diminished 
money,  but  also  to  the  counterfeit  milled  money  mentioned  in  the 
statute,  it  is  as  well  to  insert  them  in  the  indictment,  particularly 
as  there  can  be  no  difficulty  in  proving  the  fiict 

Did  pay  and  put  of] — It  must  be  proved  that  the  defendant 
paid  or  put  off  one  or  more  of  the  pieces  of  counterfeit  money  in 
question.  And  it  must  have  been  parted  with,  and  not  merely 
uttered  or  tendered.  Where  A.  brought  a  parcel  of  counterfeit 
shillings  to  B.,  and  agreed  to  sell  them  at  the  rate  of  29  shillings 
for  a  guinea,  and  they  were  accordingly  laid  in  a  heap  on  the  t»* 
ble ;  but  whilst  B.  was  reckoning  them,  and  before  A.  was  paid 
for  them,  the  officers  entered  and  seized  both ;  this  was  holden 
not  to  be  within  the  act.  H,  v.  Woolridge,  1  Leach,  307. 

At  and  for  a  lower  rate,  Sfc,"] — This  must  be  proved ;  but  it 
should  seem,  that  it  is  not  necessary  to  prove  that  each  of  the 
counterfeit  shillings  was  put  off  at  the  exact  rate  of  fourpence :  if 
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proved- to  have  been  put  off  at  the  rate  of  any  sum  imder  twelve 
pence,  it  would  be  suflSdent.  Where  an  indictment  stated  that 
five  counterfeit  shillings  were  put  off  for  two  shillings,  and  the 
proof  was  that  they  were  sold  for  two  shilKngs  and  sixpence, 
Thompson,  C.  B^  and  Heath,  J.,  held,  that  as  this  was  a  contract, 
it  BQust  be  proved  as  laid,  and  directed  an  acquittal.  IL  v.  Joyce, 
Car,  Sup,  184.  But  where'the  indictment  stated  thuttha  defend- 
ant put  off  a  counterfeit  sovereign,  and  three  counterfeit  shillings 
for  five  shillings,  and  the  evidence  was  that, the  sovereign  was  sold 
for  four  shillings,  and  the  shillings  for  one  shilling^  Faughan,  B., 
held  the  evidence  to  be  sufficient,  because  -the  whole  was  one  trans* 
action.  R,  v.  Hodges,  2  C  ^  P.  4  i  0. 

Also,  it  must  be  proved  that  the  prosecution  was  commenced 
within  three  months  after  the  offence  was  committed.  S  ^  9  IV. 
3,  c,  26,  s,  9.  See  ante,  p,  57. 


Indictment  for  the  like,  as  to  Copper  Money. 

The>same  as  the  last,  except  that  instead  of  **  miUedmoney" 
you  insert  "  copper  money  /"  for  *'  not  being  cut  in  pieces,"  insert 
"  not  being  melted  doum  or  cut  in  pieces;"  and  for  the  words 
"  pay  and  put  off,"  insert  **  sell,  pay,  and  put  off;"  together  with 
such  little  alterations,  as  the  difference  of  the  denomination  of  the 
coins  may  render  necessary. 

Felony,  11  Cr.  3,  c,  40,  s,  2.  Punishment,  see  the  last  case. 
As  to  the  evidence  to  support  this  indictment,  see  the  evidence  uh" 
der  the  last  precedent. 
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Indictment  for  Procuring  counterfeit  Coin  with  intent  to  utter  it. 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their  V' 

oath  present,  that  J.  S.,  late  of  the  parish  oi  B.,  in  the  county  of  "^ 

M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the  ^? 

reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish  afore-  <ti 

said,  in  the  county  aforesaid,  unlawfully  did  procure  certain  pieces  ^: 

of  false  and  counterfeit  money,  made  and  counterfeited  to  the  '-i* 

likeness  and  similitude  of  the  good,  legal,  and  current  money  and  '  dj 

[silver]  coin  of  our  said  lord  the  King  of  this  realm,  called  a  ^ ; 
[shilling],  (he  the  said  J.  S.  then  and  there  well  knowing  the 

said  pieces  of  false  and  counterfeit  money  to  be  false  and  cbun-  'H 

terfeit),  with  intent  the  same  as  and  for  pieces  of  good,  legal,  and  ^b 

current  money  and  [silver]  coin,  called  [shillings],  falsely  and  ^! 

deceitfully  to  utter,  tender,  pay,  and  put  off;  to  the  great  bin-  "^c 

drance  and  obstruction  of  trade,  in  contempt  of  our  said  lord  the  ^  hi 

King  and  his  prerogative,  and  against  the  peace  of  our  said  lord  vi^st 

the  King,  his  crown  and  dignity.  ^/ 

Misdemeanor  at.  common  law,  and  punishable  with  fine  or  im-  '^^ , 

prisonment,  or  both.     See  ante,  p,  157.  *iif 


> 
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Evidence, 

VtOYe  that  the  defendant  procured  the  pieces  of  coin  men- 
tiomed  in  the  indictment;  and  that  he  knew  them  to  be  false 
and  counterfeit,  which  can  of  course  be  only  implied  from  cir- 
cnm&tances  or  from  the  defendant's  admhssion.  Merely  having 
counterfeit  coin  in  the  party's  possession,  with  intent  to  utte^r  it 
as  goo9,  is  no  offence,  for  there  is  no  criminal  act  done;  R*  v. 
Stewart^  IL^R.  288.  R.y.  Heath,  72.  4*  i2.  184;  but  procuring 
it  With  intent  to  utter  it  as  good,  is  a  misdemeanor;  and  having 
a  large  quantity  of  such  coin  is  evidence  that  it  was  procured  j 

with  such  intent,  unless  there  be  circumstances  to  shew  that  the 
defendant  was  the  maker  of  it.  R,  v.  Fuller,  R,  8f  R,  308. 

The  intent  to  utter,  tender,  pay,  or  put  off  the  coin  in  ques- 
tion, also,  can  only  be  presumed  from  circumstances;  it  is  a  ques- 
tion* entirely  for  the  jury  to  determine,  upon  a  consideration  of  all 
the  £Eict9and  circumstances  of  the  case.  See  ante,  p,  96,  113. 


Indictment  for  having  coining  Toole  in  his  possession. 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labom-er,  not  being  a  person  employed  in  and  for  his  Majes- 
ty's mint  or  mints  in  the  Tower  of  London  or  elsewhere,  and  for 
the  use  and  service  of  the  ipid  mints  only,  and  not  being  a  person 
lawfully  auUioriEed  by  the  lords  commissioners  of  the  treasury  of 
our  said  lord  the  King,  or  by  the  lord  high  treasurer  of  England, 
and  not  regarding  the  duty  of  his  allegiance,  nor  having  the  fear 
of  God  in  his  heart,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign,  of  our  sovereign  lord  William  the  Fourth,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  know- 
ingly} feloniously,  and  traitorously  had  in  the  custody  and  pos- 
session of  him  the  said  J.  S.,  (without  lawful  authority  or  suffi- 
dent  excuse  for  that  purpose),  one  die  made  of  iron  and  steel,  in 
and  upon  which  then  and  there  was,  and  was  made  and  impress- 
ed, the  figure,  stamp,  resemblance,  and  similitude  of  one  of  the 
rides  and  flats,  to  wit,  the  head  side,  of  the  lawful  ^Iver  coin  cur- 
rent within  this  kingdom,  called  a  shilling,  and  which  said  die 
would  then  and  there  make  and  impress  the  figure,  stamp,  re- 
semblance, and  similitude  of  one  of  the  sides  and  flats,  to  wit,  the 
head  side,  of  the  said  lawful  silver  coin  current  within  this  king-- 
dom,  called  a 'shilling;  against  the  duty  of  his  allegiance,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
Sgainst  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

High  treason.  S  S^  9W.3,  c.  26,  s.  1.  The  statute  describes 
many  instruments  of  coinage ;  and  the  instrument  which  is  the  sub- 
feet  of  the  indictment  must  be  therein  described  in  such  a  moaner 
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as  to  bring  it  within  some  of  the  descriptions  in  the  statute.  See 
the  statute:  and  see  R.  "7. Leonard,  2  W.  Bl.  807,  822.  R.  v. 
BeU,  Fost.  430. 

Evidence* 

Prove  that  the  defendant  had  in  his  custody  or  possession  the 
die  in  question ;  and  the  die,  when  produced  in  evidence,  must 
appear  to  be  such  as  is  capable  of  making  an  impresdon,  a» 
nearly  resembling  the  current  shillings,  as  would  be  likely  to  im« 
pose  upon  persons  using  the  ordinary  caution  in  taking  money* 
A  puncheon,  making  an  impression  resembling  the  head  side  of 
the  shillings  coined  in  King  William's  reign,  but  without  the 
letters  round  it,  was  nevertheless  holden  to  be  within  the  ^atute : 
for  the  shillings  of  that  coinage  were  then  in  such  a  state,  that 
the  letters  round  the  head  were  not  discernible;  and  the  pun- 
cheon was  capable  of  making  an  impression  resembling  them  in 
that  stale.  R,  v.  Ridgelay,  I  Leach,  189.  But  an  instrument 
which  can  make  part  of  the  impression  only,  and  which  cannot 
possibly  of  itself  make  either  side  of  the  coimterfeit  coin  resemble 
the  lawful  current  coin  of  the  country,  as,  for  instance,  an  in* 
strument  making  an  impression  resembling  the  sceptre  upon  the 
half-guinea,  is  not  within  the  act.  R,  v.  Sutton,  2  Sir*  1073. 
Hardw.  354.  An  indictment  for  having  in  possession  a  die 
made  of  iron  and  steel,  is  supported  by  proof  of  a  die  made  ^ 
either  material.  jR.  v.  Phillips,  R.^R.  369.  R,  v.  Oxfinrd,  R,  4* 
/?.  382.  The  statute  is  not  confined  to- instruments  in  use  when 
the  act  was  passed,  but  extends  to  newly  invented  instniments, 
which  produce  the  same  effect,  though  used  in  conjunction  with 
other  powers.  R,  v.  Afoore,  R»  S[M,  122.  And  evidence  that  the 
defendant  used  a  collar  for  graining  the  edges  of  counterfeit  hal^ 
crowns,  is  admissible  upon  this  indictment,  although  it  prove  him 
to  be  guilty  of  coining,  which  is  a  higher  species  of  treason.  R, 
v.  Moore,  %C,8fP,  235. 


Indictment  for  Concealing  such  Tools, 

Commencement,  as  in  the  last  precedent^ — in  the  county  afore- 
said, in  the  dwelling-house  of  J.  N.,  there  situate,  did  liide  and 
conceal  one  die  made  of  iron  and  steel,  in  and  upon  which  then 
and  there  was,  and  was  made  and  impressed,  4^.  S^c.  as  in  the 
last  precedent. 

High  treason,  S  iS^  9  W.  S,  c.  26,  s.  1.  Prove  a  concealment  ef 
the  die  in  question  in  the  house  of  J,  N,,  by  the  drfendant.  See 
the  evidence  under  the  last  precedent. 
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Oiksr  off'enee*  relating  to  the  coin. 

Knowingly  bringing  false  money  into  the  realm,  counterfeit 
to  the  money  of  England,  is  high  treason.  25  E»  3,  tt,  5,  c.  2. 
Forging  foreign  coin  current  in  this  realm,  is  high  treason.  1  M. 
j$eM,  2,  e.  6,  s,  2.    Forging  foreign  coin  not  permitted  to  be  cur- 
rent here,  is  a  misprision  of  treason.  14  £^  c.  3.     Importing 
counterfeit  foreign  coin,  current  here,  is  high  treason.    1  4*  2 
Ph,  ij^  M.  c,  llf  8.  2.     Uttering  or  putting  off  counterfeit  foreign 
coin,  not  permitted  to  be  current  here — ^the  first  offence  is  punish- 
able  with  six  months'  imprisonment,  and  finding  sureties  for  good 
behaviour  for  six  months  more ;  the  second,  two  years'  imprison- 
ment, and  sureties  for  good  behaviour  for  two  years  more ;  and- 
the  third,  felony,  death.  37  G.  3»  «.  126,  ».  3.     Colouring,  gild- 
ing. See.  any  coin,  to  make  it  resemble  the  gold  or  silver  coin  of 
the  kingdom,  is  high  treason.  8  4*  9  fT.  3,  &  26,  s,  4.   See  R,  v. 
Laifey  etalt  1  Leach,  182.  22.  ▼.  Case,  1  East,  P,  C.  165.  R,  v. 
Harris  et  al.,  1  Leach,  161.  Colouring  silver  coin  to  make  it  re- 
semble gold  coin,  or  ccdouring  brass  coin  to  make  it  resemble  the 
silver  coin,  is  high  treason.    15  6.  2,  c.  28,  «.  1.     Marking  the 
edges  of  the  current  coin  orof  eoin  counterfeit  to  it,  is  high  trea- 
son.   8  4"  9  ^.  3,  e.  26,  s,  3«     Impairing,  diminishing,  falsify- 
ing, scaling,  or  lightening  the  coin  of  the  realm,  or  foreign  coin 
current  here,  is  high  treason.     18  El.  e,  1,  s.  1.     Melting  down 
the  airrent  coin  of  the  realm,  punishable  with  six  months'  impri- 
sonment.   6  ^7  W,S,c>  17,  s.  8,     13  4-  14  C.  2,  c,  31.     Re- 
ceiving or  paying  the  current  gold  coin  for  more  than  the  lawful 
value  thereofi-^ix  months'  imprisonment,  and  sureties  for  good 
behaviour  for  twelve  months  more,  for  the  first  offence;   one 
year's  imprisonment,  and  sureties  for  good  behaviour  for  one  year 
more,  for  the  second  offence;  and  for  every  subsequent  offence, 
two  years'  imprisonment  52  G.  3,  c.  50.     Conveying  out  of  hia 
Majesty's  mint  any  tools  or  instruments  of  coinage,  is  high  trea- 
son. B^9  W,S,  c«26,  «.  2. 

An  indictment  for  any  of  the  offences  here  enumerated  may 
readily  be  framed  from  some  of  the  foregoing  precedents* 


Sect.  3. 

Sedition  and  Blasphemy,  ^c. 

Indictment  for  a  seditious.  LibeL 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  H.,  late  of  the  parish  o£  B.,  in  the 
county  of  M.,  clerk,  being  a  wicked,  malicious,  seditious,  and  ill 
disposed  person,,  and  being  greatly  disaffected  to  our  said  lord 
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tlie  King,  and  to  his  administration  of  the  government  of  tlifs 
kingdom  and  tlie  domitiions  thereunto  belonging',  and  wiekedfy, 
maliciously,  and  seditionsly  contriving,  devising,  and  intending 
to  stir  up  and  excite  discontents  -and  seditions  amongst  his  M«' 
jesty*8  subjects,  and  to  alienate  and  withdraw  the  affection,  fide- 
tity,  and  allegiance  of  his  said  Majesty's  subjects  from  hrs  said 
Majesty,  [and- cause  it  to  be  believed  that  divers  of  his  Majesty^a 
innocent  and  deserving  subjects  had  been  inhumanly  murder^ 
by  his  said  Majesty's  troops,  hi  the  province,  colony,  or  plantv*^ 
^on  of  the  Massachusetts  Bay,  in  New  England  in  America,  be* 
longing  to  the  crown  of  Great  Britain,  and  unlawfully  and  wick* 
edly  to  seduce  and  encourage  his  Majesty's  subjects  in  the  said 
fHTOvince,  colony,  or  plantation,  to  resist. and  oppose  his  Ma- 
jesty'a  government},  on  the  eighth  day  of  June,  in  the  fifteenth 
year  of  the  reign  of  our  sovereign  lord  George  the  Third,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesud, 
wickedly,  maliciously,  and  seditiously  did  write  and  publish,  and 
cause  and  procure  to  be  written  and  published,  a  certain  false, 
wicked,  malicious,  scandalous,  and  seditious  libel,  of  and  concern- 
ing [his  said  Majesty's  government  and  the  employment  of  hia 
troops],  according  to  the  tenor  and  effect  following;  that  is  to 
Fay:  {_**  King's  Arms  tavern,  Cornhill,  June  7,  1775.  At  a 
Fpecial  meeting  this  day  of  several  memt>ers  of  the  Constitutional 
Society,  during  an  adjournment,  a  gentleman  proposed  that  a 
subscription  should  be  immediately  entered  into  by  such  of  the 
members  present  who  might  approve  4he  purpose,  for  raising  the 
sum  of  one  hundred  pounds,  to  be  applied  to  the  relief  of  the 
widows,  orphans,  and  aged  parents  of  our  beloved  American  fel- 
low subjects,  who,  faithful  to  the  character  of  Englishmen,  pre- 
ferring death  to  slavery,  were,  for  that  reason  only,  inhumanly 
murdered  by  the  King's  (meaning  his  said  Majesty's)  troops  at 
Lexington  and  Concord,  in  the  province  of  Massachusetts,  (mean- 
ing the  said  province,  colony,  or  plantation  of  the  Massachusetts 
Bay  in  New  England,  in  America),  on  the  nineteenth  of  last 
April:  which  sum  being  immediately  collected,  it  was  thereupon 
resolved,  that  Mr.  H.  (meaning  himself,  the  said  J.  H.)  do  pay 
to-morrow  into  the  hands  of  Messrs.  B.  &  C,  on  account  of  Dr. 
F.,  the  said  sum  of  one  hundred  pounds ;  and  that  Dr.  F.  be  re- 
quested to  apply  the  same  to  the  above-mentioned  purpose. 
J.  H."  (meaning  himself  the  said  J.  H.)] :  in  contempt  of  Our 
said  lord  the  King,  in  open  violation  of  the  laws  of  this  kingdom, 
to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
ofibnding,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  There  were  other  countSf  charging  that  the  defend' 
ant  **  printed  and  published,  and  caused  and  procured  to  be  print-' 
ed  and  published"  in  several  newspapers,  the  same  libel,'  and  other 
counts,  charging  the  printing  and  publishing  of  part  of  the  same 
libel,  setting  it  out,  to  the  words  "  the  nineteenth  of  last  April,** 


tmhtmei  a»4h*^t  a  «oamtf  charging  the  d^tndani  with  hatiing 
written  and  pubUshed  anotiur  but  eindlar  Ubel.  This  iffos  the  etua 
of  iL^i  H&me,  Coatp.  672 ;  it  waa  in  f cut  an  information  ex  effieio : 
bait  T  haaeginen  it  the  ^t^pe  of  an  ttuiietment,  to  ntake  it  cor^omt* 
able  toith  the  ether  precedents  t«  the  volume.  The  defendant  him- 
$ey  moved  in  arrest  of  Judgment,  and  made  several  objections,  the 
principal  of  which  was,  that  it  was  not  averred  that  the  employment 
of  the  troops- foas  by  the  King*s  authority;  but  the  court,  after 
nweh  consideration,  declared  themselves  clearly  of  opinion  that 
the  information  was  sm^Ment,  See  cUso  R,  v.  Burdett,  A  B,  Sf  A, 
314. 

The  punishment  for  a  seditious  Ubelisfine  and  imprisonment. 
See  ante,  p.  1 57,  Thestat.  60  G,  4,  c.  8,  s,  4,  which  inflicted  bu" 
nishmentfor  the  second  offence,  is  repealed,  1  W,  i,  c,  7S,  s,  1. 

We  shall  now  proceed  to  make  a  few  observations  on  what 
shall  be  deemed  sedition,  and  on  the  form  of  the  indictment  for 
that  oflPence. 

First,  as  to  what  shall  be  deemed  sedition. — Political  writings 
and  words  may  be  classed  under  three  heads :  those  which  are 
OTert  acts  of  treason;  those  which  are  seditious;  and  those  which 
are  allowable  and  justifiable.  We  have  seen  what  political  writ- 
ings and  words  amount  to  overt  acts  of  high  treason.  Ante,  p, 
375,  376.  On  the  other  hand,  a  man  may  lawfully  discuss  and 
criticise  the  measures  adopted  by  the  King  and  his  roinistecs  for 
the  government  of  the  country,  provided  he  do  it  fairly,  tempe« 
rately,  with  decency  and  respect,  and  without  imputing  to  them 
any  corrupt  or  improper  motived  See  R,  v.  Lambert  ^  Perry, 
2  Camp,  398.  All  political  writings  or  words  between  these  ex- 
tremes, therefore,  may  be  deemed  seditious.  As,  for  instance,  if 
a  man  curse  the  King,  wish  him  ill,  give  out  scandalous  stories 
concerning  hkn,  see  R,  v.  Harvey  Sf  al.  2  B,  8fC,  257,  Z  D,  8f  R, 
464,  or  do  any  thing  that  may  lessen  him  in  the  esteem  of  his 
subjects,  may  weaken  his  government,  or  may  raise  jealousies 
between  him  and  his  people;  or,  if  he  deny  the  King's  right  to 
the  throne,  in  common  and  unadvised  discourse,  (for  if  it  be  by 
advisedly  speaking,  it  amounts  to  pramunire) ;  all  these  are  sedi- 
tion. 4  Bl  Com,  123.  In  R,  v.  TucMn  (5  St,  Tr.  532,  HoU, 
424),  Lord  Holt  said,  that  "  if  men  shall  not  be  called  to  ac- 
count for  possessing  the  people  with  an  ill  opinion  of  the  govern- 
ment, no  government  can  subsist;  nothing  can  be  worse  to  any 
government  than  to  endeavour  to  procure  animosities  as  to  the 
manl^g;ement  of  it;  this  has  always  been  looked  upon  as  a  crime, 
and  no  government  can  be  safe  unless  it  be  punished."  And 
Lord  Blienborough,  in  R,  v.  Cobbet  (Holt,  on  Libel,  114.  Stark, 
on  Libel,  529),  said,  that  if  a  publication  be  calculated  to  alienate 
the  affections  of  the  people,  by  bringing  the  government  into  dis- 
esteem,  whether  the  expedient  resorted  to  be  ridicule  or  obloquy, 
the  writer,  publisher,  &c»,  are  punishable.  .  And  whether  the  de« 
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fendaat  really  intended,  by  lys  publica/twn,  to  alienate  the  affei;- 
tiont  of  the  people  from  the  governmenty  or  not,  is  not  matedal; 
If  the  publication  be  calculated  to  have  thateffecti  it  is  a  aeditiona 
libeL  R,  ▼.  Bwrdett,  4^3,  Hf  4*  95.    R.  v.  Harvey  Sf  oL  supra. 

Secondly t  as  to  the  form  of  the  indictment — As  to  the  m^e 
formal  part,  it  is  sufficient  to  refer  to  the  precedent  antCt  p.  395« 
The  indictment  must  charge  a  publication:  composing  or  writing 
a  libel  merely,  does  not  s^m  to  be  an  offencey  uiiless  the  li- 
bel be  afterwards  published.  See  JR.  ▼.  Burdeti,  ^  B,  Sf  A,  95< 
But  if  a  man  write  a  libel  in  the  county  of  L.,  with  intent  to 
publish  it,  and  afterwards  publish  it  in  the  county  of  M.,  he  may, 
it  seems,  be  indicted  for  a  misdemeanor  in  either  county,  /i., 
per  3  JJ.,  Bayley,  J.,  dub. 

2.  Such  part  of  the  publication  as  is  libellous,  or  as  the  prose- 
cutor chooses  to  set  out,  must  be  set  out  correctly;  Wright 
V.  Clements,  Z  B,  ^  J,  503.  See  ante,  p.  95,  Tabbart  v.  Tip- 
per, 1  Camp,  352.  Cartwrigkt  v.  Wright,  1  D,  Sf  R,  230.  If 
parte  of  the  publication  be  selected,  they  must  be  set  forth  thus : 
"  in  a  certain  part  of  which  said  — ^—  there  were  and  are 
contained  certain  false,  wicked,  malicious,  scandalous,  seditious, 
and  libellous  matters,  of  and  concerning,"  &c.  ''according  to  the 
tenor  and  effect  following,  that  is  to  say:" — "  And  in  a  certain 
other  part,"  tj-c.  ^c.  See  1  Camp.  350.  Per  Lord  Ellenborough, 
If  the  libel  be  in  a  foreign  language,  it  must  be  set  out  in  such 
language,  verbatim,  together  with  a  correct  translation.  Zena- 
bio  V.  Axtel,  6  T.  R,  162.    . 

3.  And  besides  setting  out  the  libellous  passages  of  the  public 
cation,  the  indictment  must  also  contain  such  averments  and  in- 
nuendos  as  may  be  necessary  to  render  it  intelligible*  and.  its  ap- 
plication to  the  King  or  his  government,  &c.,  evident.,  When  the 
statement  of  an  extrinsic  fact  is  necessary,  in  order  to  render  the 
libel  intelligible,  or  to  shew  its  libellous  quality,  such  extrinsic 
fact  must  be  averred  in  the  introductory  part  of  the  indictment; 
but  where  it  is  necessary  merely  to  explain  a  word,  by  reference 
to  something  which  has  preceded  it,  this  is  done  by  an  innu^do. 
And  an  innuendo  can  explain  only  in  cases  where  something  al- 
ready appears  upon  the  record  to  ground  the  explanation;  it  can- 
not, of  itself,  change,  add  to,  or  enlarge  the  sense  of  expressions 
beyond  their  usual  acceptation  and  meaning.  See  2  50^.513* 
Cowp.  684.  Thus,  for  instance,  in  an  action  on  the  case  against 
a  man  for  saying  of  another  "  he  has  burnt  my  bam,"  the  plaintiff 
cannot,  by  way  of  innuendo,  say  **  meaning  his  barn  full  of  com ;" 
Barham*8  case,  4  Co.  20  a. ;  because  this  is  not  an  explanation 
derived  from  any  thing  which  preceded  it  on  the  record,  butfromc 
the  statement  of  an  extrinsic  &ct  which  had  not  previously  been 
stated.  But  if,  in  the  introductory  part  of  the  declaration,  it  had. 
been  averred  that  the  defendant  had  a  harn  full  of  coixk,  and  that^. 
in  a  discourse  about  that  barn,  he  had  spoken  the  above  words  oC 
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the  pktotiir,  an  Innuendo  of  Its  being  the  barn  fitil  of  corn  would 
have  been  good ;  for,  by  coupling  the  innaendo  with  the  intro-. 
duetory  averment,  it  would  have  made  it  complete.     So,  in  an 
action  for' the  words  **  Heisa  thief"  .you  cannot  explain  the  de- 
fendant's meaning  in  the  tise  of  the  word  **  He"  by  an  innuendo 
"  meaning  the  eaid  plaintiff"  or  the  like,  unless  something  ap- 
pear previously  upon  the  record  to  ground  that  explanadon ;  but 
if  you  had  previously  charged  the  words  to  have  been  spoken  of 
and  concerning  the  plaintiff,  then  such  an  innuendo  would  be 
correct }  for,  when  it  is  alleged  that  the  defmidant  said  of  the 
plaintiff  **  He  is  a  thief"  this  is  an  evident  ground  for  the  ex- 
planation given  by  the  innuendo,  that  the  plaintiff  was  referred 
to  by  the  word  <<  He."  See  1  Ro.  Ahr.  83,  pi,  7.  85,  pi  7.    2  Ro, 
Rep.  244.     Cro.  Jac,  126.  39.     1  Sid,  52.    2  Str.  934.     1  Samnd. 
242,  «.  3.     Goldstein  v.  Foss,  SB.^ai  54.     Clement  v.  Fisher, 
IM,^  R.2SI,  Alexander  v.  Angle,  ICSfJ,  143.     In  R,  v. 
Tuehmj  (5  St,  Tr,  532,  590),  one  part  of  the  libel  was  thus :  "  The 
mismanagements  of  the  naioy  have  been  a  greater  tax  upon  the 
merchants  than  the  duties  raised  by  parliament :"  in  order  to 
explain  what  was  meant  by  the  navy,  the  introductory  part  of 
the  information  charged  the  libel  to  have  been  written  *'  of  and 
concerning  the  royal  navy  of  this  kingdom,  and  the  government 
of  the  said  navy,"  and  when,  in  stating  the  libel,  it  came  to  the 
word  '*  navy,"  it  explained  it  by  an  innuendo,  thus :  **  meaning 
the  royal  navy  of  this  kingdom;"  which  being  coupled  with  the 
averment  in  the  introductory  part  of  it,  made  the  sense  and  the 
charge  complete.     In  R.  v.  Matthews,  (9  St,  Tr,  682),  the  words 
of  the  libel  were  these :  ^  From  the  solemnity  of  the  chevalier's 
birth,  and,  if  hereditary  right  be  any  recommendation,  he  has  that 
to  plead  in  his  fiivour:"  it  was  there  objected — What  chevalier? 
who  b  he  ?   what  recommendation  %  and  to  what  ?  But  in  the 
introducing  part  of  the  information,  the  libel  was  charged  to 
have  been  written  *'  of  and  concerning  the  Pretender,  and  of 
and  concerning  his  right  to  the  crown  of  Great  Britain;"  and  if 
was  holden,  that  the  innuendos  in  the  body  of  the  libel,  ex- 
plaining the  words  "  chevalier,"  &c.,  to  mean  the  Pretender  and 
his  hereditary  right  to  the  crown  of  Great  Britain,  when  con- 
nected with  the  averment  in  the  introductory  part,  of  iU  being 
written  **  of  and  concerning  the  Pretender  and  his  right  to  the 
crown  of  Great  Britain,"  were  a  sufficient  explanation  to  make 
good  the  charge.    But  where  the  words  or  libel  are  in  the  second 
>  person,  and  the  slander  is  spoken  or  the  Mbel  is  directed  to  the 
party  slandered  or  libelled,  and  it  is  so  alleged  in  the  indictment 
—as,  where  a  declaration  charges  that  the  defendant,  in  a  dis- 
course with  the  plaintiff,  said  to  him,  <*  You  are  a  thiif" — it  is 
unnecessary  to  aver  that  they  were  spoken  or  written  of  and  con- 
oeming  the  plaintiff;  nor  is  there  any  need  of  an  innuendo,  for 
it  is  plain  enough  without  it  that  "  ffon"  means  the  plaintiff. 
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5«s  /iM  precedents  of  indieimtemU  fir  teditiema  Ubeisy  4  IfmL 
199,200.  .  - 

Bndenee  om  the  part  of  the  Prosecviunu  , 

On  the  eighth  day  rfJmme,  %e.'] — The  day  on  wludi.  the  &tA 
u  allied  to  have  been  written  and  pobUshed  is  not  material,  and 
need  not  be  proved  as  laid ;  but  a  Tarianoe  between  the  indict- 
ment and  evidence,  in  any  dates  alleged  as  mentioned  in  the  fi- 
bel,  would  be  fiuaL  See  ante,  p.  95. 

At  the  parish  aforesaid,  i»  the  ctmaUff  aforesaid'] — The  offknee 
of  course  must  be  proved  to  have  been  committed  in  the  cmm^ 
in  which  the  venue  is  laid.  If  a  letter  containing  the  libel  reach 
the  party  to  whom  it  is  directed,  in  the  proper  county,  see  R.  v. 
Johnsoa,  7  East,  65,  even  though  addre^ed  to  him  at  a  place  oat 
of  the  county,  R.  v.  Watson^  1  Camp.  215,  or  even  if  a  sealed 
letter,  contuning  the  libel,  be  put  into  the  post-office  in  the 
proper  county,  &.  v.  Burdeit,  ^B,^A.  95.  Per  3  J  J.,  BayUy, 
J.,  dab.,  it  is  a  sufficient  publication  of  the  libel  in  that  county; 
and  in  the  last  case,  the  three  judges  held  that  if  a  man  write 
and  compose  a  libel  in  L.,  with  intent  to  pubhsh  it,  and  after- 
wards publish  it  in  M.,  he  may  be  indicted  for  a  misdemeanor 
in  either  county.  But  in  iL  v.  tVatson,  (1  Camp.  215),  Lord  Et- 
lenhorough  held  that  tbe  post  mark  of  a  particular  place  imdun 
the  county,  upon  a  letter  containing  die  10>el,  was  no  evidence  of 
a  publication  in  that  county;  for  the  post-mark  might  be  forged. 
But  it  would  seem  that  post-marks  are  evidence  that  the  letters  on 
which  they  are  were  in  the  office  to  which  the  post-mark  belongs, 
at  the  date  thereby  specified.  See  R.  v.  Phmer,  R^R.  264.  R. 
V.  Johnson,  7  East,  65. 

Wickedly,  maliciously,  and  seditiously] — The  malice,  &c.  may 
be  inferred  from  the  libel  itself,  without  any  extrinsic  evidence 
of  iL  R.  V.  Creevey,  1  M.  Sf  S.  273.  282.  K  v.  Lord  Abbsgdam, 
1  Esp.  226.  So,  evidence  of  the  defendant's  having  puMisheu 
other  copies  of  the  same  libel;  Plunketty.  Cobbett,  5  Bsp,  136; 
or  other  libels,  R.  v.  Pearce,  Peake,  75,  provided  they  expressly 
refer  to  the  subject  of  the  libel  set  out  in  the  indictment,  Finner- 
ty  V.  Tipper,  2  Camp.  72,  is  receivable,  in  order  to  prove  the  ma- 
licious or  seditious  intent. 

Did  write  and  publish,  S^c] — Upon  a  count  charging  the  de- 
fendant with  having  composed,  printed,  and  published  a  libel, 
proof  that  he  compiled  and  published  it,  R.  v.  Williams,  2  Cat^x 
646,  or  even  that  he  only  published  it,  R.  v.  Huntetal^  2  Camp.- 
583,  will  be  sufficient  to  maintain  it.     And  proof  that  he  com- 
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posed  it  in  the  eonnty  df  L.,  and  publisbed  it  in  the  county  of 
M.y  will  maintain  a  count  laying  the  offence  in  the  county  of  L. 
i2.V Burdett,  i B, ^'A, 9d.  Per  3  JJ., Bayley,  J., dub.  Butapub- 
lication  most  be  proved. ,  Sed  vide  R.  v.  Burdett,  A  B.S^A,  95. 

The  publication  may  be,  by  selling  the  libel,  .distributing  it 
gratis,  reading  it  to  others  (If  he  knew  the  tendency  of  itbefore)^ 
or  by  Bonding  it  and  having  it  delivered  to  toother  person,  or 
eren  to  the  party  libelled  by  it.  See  Bac.  Abr,  LiheU  (B.  2.) 
1  Hawk*  c.  73,  s.  1 1.  So,  evidence  of  the  defendant's  procuring 
another  person  to  publish  the  libel,  is  sufficient  to  maintain  a 
count  charging  the  defendant  with  having  published  it;  and 
therefore,  evidence  of  the  libel's  being  purchased  in  a  bookseller's 
shop,  or  at  a  newspaper  office,  or  the  office  of  a  news-vender,  of 
a  servant  there,  in  the  course  of  business,  will  msuntain  a  count 
charging  the  master  with  having  published  it,  4  Bck.  Abr,  Libel, 
(B.  2.)  R.  V.  Almon,  5  Burr,  2686,  even  although  it  be  proved  that 
the  master  was  not  privy  to  it.  R,  v.  Walter,  SEsp.  21.  R,v, 
Gutch,  M.  4* M,  433.  A.  G.  v.  Siddon,  IC.^J.  220.  So,  the  de- 
livery of  a  newspaper  to  the  officer  of  the  stamp-office  is  a  suffi- 
dent  publication  to  sustain  an  indictment  for  a  libel  in  that  paper, 
inasmuch  as  the  officer  would  at  all  events  have  an  opportunity 
of  reading  the  libel  himself.  R.  v.  Amphlit,  4B,S^C.  35. 

Where  the  libel  is  contained  in  a  newspaper,  and  the  defend- 
ant is  indicted  for  having  printed  and  published  it — ^in  order  to 
prove  the  defendant  to  be  printer,  publisher,  or  proprietor  of  the 
newspaper,  get  a  certified  copy  of  the  usual  affidavit  from  the 
stamp-office,  (which  mentions  the  names  and  places  of  abode  of 
the  printer,  publisher,  and  proprietors  of  the  paper,  the  name  of 
the  paper,  and  the  place  where  it  is  printed) ;  and  if  the  news- 
paper containing  the  libel  be  intituled  in  the  same  manner  as  that 
mentioned  in  the  affidavit,  and  the  names  of  the  printer  and  pub- 
lisher, and  the  place  of  printing,  be  the  same  as  is  mentioned  in 
the  affidavit,  these  will  be  sufficient  evidence  (conclusive  evidence 
against  the  person  or  persons  who  signed  the  affidavit,  &nd  primd 
facie  evidence  against  others  therein  mentioned,  unless  the  con- 
trary be  satisfactorily  proved)  of  a  publication  by  the  persons 
therein  described  as  printer,  publisher,  &c.,  without  proving  that 
the  newspaper  in  question  was  purchased  at  any  place  belonging 
to,  or  occupied  by  them  or  their  servants.  38  Cr.  3,  c.  78,  «.  11, 9. 
Maynev.  Fletcher,  9  B,  ^  C,  382.  See  R,  v.  Hunt,  lb.  n.  This 
certified  copy,  upon  being  proved  to  have  been  signed  by  the  per- 
son who  made  it,  is  evidence  not  only  of  the  contents  of  the  affi- 
davit, but  also  of  its  having  been  duly  sworn  by  the  persons  ap- 
pearing by  this  copy  to  have  sworn  the  same.  s.  14.  Also,  by  the 
same  statute,  the  printer  or  publisher  of  every  newspaper  is  oblig- 
ed to  deliver  at  the  stamp-office  one  of  the  papers  so  published, 
signed  by  him,  with  his  name  and  place  of  abode ;  and  the  com- 
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miaakmen,  upon  any  person  applying/  shall  either  produce  the 
Mine  in  evidence,  or  give  it  to  such  person  for  that  purpose,  upoti 
reoeiving  reasonable  security  for  its  being  returned,  s,  17.  See. 
10  East,  94.  3  Camp,  99,  100.  These  two  sections  are  distinct, 
ftnd  either  mode  of  proof  may  be  adopted.  9  B.Sf  C.  384.  The 
l^visioni  of  this  stat.  are  extended  to  certain  pamphlets  and  pa- 
lmers containing  news,  &c  by  stat  60  G,  3,  c.  9. 

ji  certain  false  and  seditious  Ubet] — The  libel  itself  must  be 
produced  in  evidence ;  and  must  correspond  in  substance  with 
th«  indictment.  See  ante,  p.  95.  If  the  libel  be  in  a  foreign  Ian- 
gU9fe,  and  be  set  out  in  that  langaage,  together  with  a  transla- 
tion! *^^  ante,  p,  398,  the  translation  must  be  proved  to  be  cor* 
rect,  H.  V.  Peltier,  2  SeL  N,  P.  1048. 

Mmfning  his  said  Majesty] — In  strictness,  all  the  innuendos 
must  be  proved  by  some  persons  acquainted  with  the  matters  of  the 
libel,  and  who  can  swear  that  they  understand  such  and  such 
word«  to  mean  so  and  so,  or  to  have  reference  to  such  and  such 
person!,  things,  or  facts,  as  described  by  the  innuendo.  In  many 
cases,  however,  the  truth  of  the  innuendo  appears  so  evident 
from  the  context  of  the  libel  itself,  that  further  proof  is  deemed 
unnecewary,«and  it  is  left  to  the  jury  upon  a  consideration  of  the 
Ubel  alone. 

Evidence  fir  the  Defendant. 

The  defendant  may  prove  that  he  did  not  write  or  publish  the 
libel  at  all;  or  he  may  contend  that  the  publication  is  not  libel- 
lous ;  or  that  he  was  justified  in  publishing  it. 

1.  He  may  prove  that  he  was  not  concerned  in  the  writing  or 
publishing  of  the  libel  in  question ;  and,  in  the  case  of  a  news- 
paper, ha  may  prove  that  he  is  neither  printer,  publisher,  nor 
proprietor  of  it,  nor  otherwise  interested  or  concerned  in  it,  pro- 
vided he  have  not  signed  the  affidavit  deposited  at  the  stamp 
office.  See  ante,  p.  401.  He  may  also  prove  that  he  was  a  mere 
innocent  agent  in  the  publication;  as,  for  instance,  that  he  car- 
ried and  delivered  the  letter  containing  the  libel,  without  know- 
ing its  contents,  or  delivered  one  paper  by  nustake  for  another. 
4  r.  12.  187, 128,  or  the  like.  But  it  is  not  competent  to  him  to 
prove  that  a  paper,  similar  to  that  for  the  publication  of  which 
he  is  prosecuted,  was  published  on  a  former  occasion  by  other 
persons,  who  have  never  been  prosecuted  for  it.  R,  v.  Holt,  5  T. 
R,  436. 

2.  He  may  prove  that  the  writing  in  question  is  not  libellous ; 
and  for  that  purpose  a  defendant  has  been  allowed  to  give  in  evi- 
dence other  passages  in  the  same  newspaper  or  publication, 
plainly  referring  to  the  subject  of  the  libel  in  question,  or  feirly 
connected  with  it,  though  disjoined  from  it  by  other  matter,  and 
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in  a  different  tjrpe,  in  order  to  prove  that  his  intention  was  not 
such  as  was  imputed  to  him  by  the  prOsecudon,  or  that  the  pas^ 
sage  in  question  would  not  fiiirly  bear  the  construction  attempted 
to  be  ^ven  to  it  R.  v.  Lambert  8f  Perry ^  2  Camp,  400. 

3«  He  may  shew  that  he  was  justified  in  publishing  the  matter 
alleged  to  be  libellous.  As,  for  instance,  that  it  formed  part  of 
a  speech  delivered  by  him  as  a  member  of  parliament;  see  4  If* 
8,  c.  8.  \  W,8[  M.  8t,  2,  c.  2 ;  but  this  privilege  extends  only  to 
his  speaking  in  the  house;  for  if  he  afterwards  publish  his 
speech,  he  is  amenable  for  it  in  the  same  manner  as  any  other 
person.  R.  v.  Creevy,  IM.S^S.273.  R,  v.  Lord  Alringdon,  1  E»p, 
226. 

So,  he  may  prove  that  the  matter  alleged  to  be  libellous  was 
conttuned  in  a  petition  to  parliament,  and  published  to  its  mem- 
bers only,  or  contained  in  articles  of  the  peace,  or  in  some  other 
regular  proceeding  in  a  court  of  justice,  1  Hawk,  e,  73,  «.  8,  or 
the  like.  See  Fairman  v.  Ives,  ID.SfR,  252. 

So,  he  may  prove  that  it  is  a  fair  report  of  proceedings  in  a 
court  of  justice.  See  Lewis  v.  Walter,  4tB,8fA*  605.  The  pub- 
lication of  the  history  of  a  trial  consisting  of  the  facts  of  the 
case,  and  of  the  law  of  the  case  as  applied  to  those  facts,  is  law- 
ful. Counsel  in  the  discharge  of  their  duty,  and  in  matters  rela- 
tive to  the  issue,  may  make  observations  injurious  to  individuals ; 
Hodgson "v.  Scarlett,  IJB. i^^.  232;  but  the  publication  of  such 
flanderous  matter  is  not  justifiable,  unless  it  be  shewn  that  it  was 
published  for  the  purpose  of  giving  the  public  information,  which 
It  was  fit  and  proper  for  them  to  receive,  and  that  it  was  warrant- 
ed by  the  evidence.  FUnt  v.  Pike,  4B.^a  473.  In  the  pubU- 
cation  of  evidence  given  on  a  trial,  the  evidence  itself,  and  not  the 
result  of  evidence,  should  be  given.  Lewis  v.  Walter,  4B,8f  A, 
606.  This,  however,  must  not  be  coniddered  a  justification  or 
excuse  in  all  cases.  For  instance,  in  the  course  of  a  trial,  it  may 
become  necessary  for  the  purposes  of  justice  to  hear  or  read  mat* 
ter  of  a  scandalous,  blasphemous,  or  indecent  nature;  yet  it  is 
not  lawful,  under  the  pretence  of  publishing  that  trial,  to  re- 
utter  or  circulate  such  matter.  R.  v.  Carlile,  3B,!j^A»  167.  and 
see  IM. 8f  S.  281.  Per  Bayley^  J.  And  the  same  as  to  the  re- 
ports of  proceedings  (particularly  ex  parte  proceedings)  before 
magistrates.  See  R,  v.  Fisher,  2  Camp,  563.  R,  v.  Fleet,  IS.  4* 
4.  379.  Duncan  v,  Thwaites,  ZB,8fC.  583. 

But  in  no  case  will  the  defendant  be  allowed  to  prove  the 
truth  of  the  libel,  in  justification  or  excuse  of  his  having  published 
it,  R,  V.  Burdett,  4B,S(  A*  95,  or  even  in  extenuation  of  punish- 
ment R,y,Burdett,  Jd  U4,  R,y,IIalpin,9B,^C,Q5, 
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IndidmiiU/or  Sediiimu  Word*. 

Middlesex,  to  wit:^-The  Jurors  for  oiir  lord  the  King  upon 
their  oath  present,  that  J.  S;,  late  of  the  parish  of  B.,  in  ^ie 
county  of  M.,  being  a  wicked,  malidous,  seditions,  and  ill  dis- 
posed person,  and  wickedly,  maliciously,  and  seditiously- con- 
triving and  intending  the  peace  of  our  said,  lord  the  King' and 
this  kingdom  of  England  to  disquiet  and  disturb,  and  the  lasgc  • 
sulgects  of  our  said  lord  the  King  to  incite  and  move  to  tN  ^&-  - 
tred  and  dislike  of  the  person  of  our  said  lord  the  King,  and 
to  scandalize  and  vilify  the  colonels  and  other  officers  of  the 
guards  of  our  said  lord  the  King,  on  the  third  day  of  May,  in  the 
first  year  of  the  reign  of  our  sovereign  lord  William  the  Fouvtb, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
Mid,  in  the  presence  and  hearing  of  divers  liege  subjects  of  our 
said  lord  the  King,  wickedly,  maliciously,  and  seditiously  ^d 
publish,  utter,  pronounce,  and  declare  with  a  loud  voice,  of  and 
concerning  our  said  lord  the  King,  and  of  and  concerning  the 
colonels  and  other  officers  of  the  guards  of  our  said  lord  the 
King,  these  English  words  following,   that  is  to  say :   *'  The 
colonels  and  the  rest  of  the  officers  (meaning  the  colonels  and 
officers  of  the  guards  of  our  said  lord  the  King)  are  a  company 
of  rogues  and  villains ;  for  their  business  is  to  uphold  their  mas- 
ter, (meaning  our  said  lord  the  King),  who  (meaning  our  said 
lord  the  King)  is  a  villain  and  a  rogue,  and  never  kept  his  worid 
in  any  thing  he  said:"  to  the  great  scandal  of  our  said  lord  the 
•King,  and  of  the  colonels  and  other  officers  of  the  guards  of  our 
aaid  lord  the  King,  in  contempt  of  our  said  lord  the  King,  in  open 
violation  of  the  laws  of  this  kingdom,  to  the  evil  and  pernicious 
example  of  all  odiers  in  the  like  case  offending;  and  a^nst  -the 
peace  of  our  lord  the  King,  his  crown  and  dignity.     Jf  there  he 
any  doubt  of  being  able  to  prove  this  precise  form  of  words,  you 
may  vary  the  statement  in  different  counts. 

Fine  and  imprisonment.  See  ante,  p.  157.  As  to  what  eanounts. 
to  section,  see  ante,  p.  397. 

Evidence. 

Prove  that  the  defendant  spoke  the  words  set  out  in  the  in- 
dictment, or  at  least  so  much  of  them  as  may  amount  to  an  in- 
dictable offence;  see  Cro.  Jac.  407.  2  JSo^/,  434.  Per  Lawrence, 
J.,  2  W.BL  790;  any  variance  in  substance  will  be  fatal:  even 
where  the  words  were  set  out  in  the  indictment  in  the  third 
person,  "  He  is,**  8fc.,  and  proved  to  have  been  spoken  in  the 
second  person,  "  You  are,"  8fc.,  the  variance  was  holden  fiital; 
R.  V.  Berry,  4  T.  it.  217;  and,  where  the  words  set  out  import- 
ed that  they  were  spoken  of  a  thing  then  present,  and  the  words 
were  proved  to  have  been  spoken  of  a  thing  not  present  at  the 
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time,  the  variance  was  heldeti  to  be  iatal.  Walters  v.  Mqfie,  2  B, 
^A»  7^1^*  Pjove  the  innuendoB,  as  in  the  last  precedent,  and 
Sep  the  evidence  under  the  last  precedent  generally. 


Indictment  for  a  Bkuphemous  Libel. 

Mjddlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  hookaeller,  being  a  wicked  and  evil  disposed  person,  and  dis* 
regarding' the  laws  and  religion  of  the  realm,  and  wickedly  and 
profanely  devising  and  intending  to  bring  the  Holy  Scriptures 
and  tHe  Christian  religion  into^  disbelief  and  contempt  among 
the  people  of  this  kingdom,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  king  William  the  Fourth, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully  and  wickedly  did  compose,  print,  and  pubHdi, 
and  cause  and  procure  to  be  composed,  printed,  and  published, 
a  certain  scandalous,  impious,  blasphemous,  and  proftme  libel,  of 
and  concerning  the  Holy  Scriptures,  and  the  Christian  religion,  in 
one  part  of  which  said  libel  there  were  and  are  contained,  amongst 
other  things,  certain  scandalous,  impious,  blasphemous,  and  pro- 
fane matters  and  things,  of  and  concerning  the  Holy  Scriptures 
and  the  Christian  religion,  according  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say :  [^here  set  out  the  libeUous  passage  ;  and 
if  there  be  another  such  passage  in  another  part  of  the  libel,  intre^ 
duce  it  thus:  and  in  another  part  thereof,  there  were  and  are  con- 
tained, amongst  other  things,  certain  other  scandalous,  impious, 
blasphemous,  and  profane  matters  and  things,  of  and  concerning 
the  said  Holy  Scriptures  and  the  Christian  religion,  according 
to  the  tenor  and  effect  following;  that  is  to  say:  S^c*  ^e.  and 
conclude  the  count  thus :]   to  the  high  displeasure  of  Almighty 
God,  to  the  great  scandal  and  reproach  of  the  Christian  religion, 
'  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
{(gainst  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 
See  the  observations  upon  the  form  of  an  indictment  for  libel,  ante, 
p.  398—400. 

Fine  and  imprisonment.  See  ante,  pA57,  seed  Ij^  10  W.  8,  e. 
32,  s.  1.  and  see  E.  v.  Carlile,  3  B.  ^  J.  161.  R.  v.  fVaddington, 
\B.8fC,  26. 

The  evidence  is  the  same  as  that  mentioned  ante,  p.  400,  un- 
der the  first  precedent  in  this  section.  The  disputes  of  learned 
men  upon  particular  controverted  points  of  religion,  are  not  pu- 
nishable as  blasphemy.  Per  Cur.  in  R.  v.  Woolstan,  2  Str.  834. 
The  cases  upon  this  subject  are  R.  v.  Attwood,  Cro,  Jae.  42 1.  R.  v. 
Taylor,  Vent.  293.  R.  v.  Clendon,  Str.  789.  R.  v.  Hale,  Str.  416. 
R.  V.  Sline,  Dig.  L.  L.  83.  R.  v.  Annett,  2  Bum,  E.  L.  781.  R.  v. 
Wilkes,  2  Stark.  SI.  141.   R.  v.  Williams,  lb.    R.  v.  Eaton,  Id, 
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US.  iLv.CariOf,  SB. ^^.161.  R^y.WaddingUm,  \B.8fC. 
26.  ML  ▼.  Taylor,  2  Siark.  SL  143.  It  is  immaterial  whether 
the  pttblicatioa  be  oral  or  written.  2  Stark.  ^144.  The  sta- 
tutes relating  to  blasphemy  are  1  Edw.  6,  c.  1.  1  Eliz.  e.  1. 
\EUz.e.2,  12JBfis.c.l2.  3i/ae.l,  e.21,  «.9.  9 4- 10  ^. 3,  e. 32. 
53  G.  3,  c.  160;  bat  these  do  not  alter  the  common  law.  \  B.Sg 
€.26. 


Indictment  for  selling  an  obscene  PrhU. 

Middlesex,  to  wit : — The  jarors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
of  M.,  bookseller,  being  a  scandalous  and  evil  disposed  person,  and 
devising,  contriving,  and  intending  the  morals  as  well  of  youth 
as  of  divers  other  Uege  subjects  of  our  said  lord  the  King,  to  de- 
bauch and  corrupt,  and  to  ruse  and  create  in  their  minds  inor- 
dinate and  lustfiil  desires,  and  the  clergy  of  this  kingdom  to  bring 
into  great  contempt,  hatred,  scandal,  in£uny,  and  disgrace,  on 
the  t^rd  day  of  May,  in  the  first  year  of  the  reign  of  our  sove- 
reign lord  William  the  Fourth,  with  force  and  arms,  at  the  perish 
aforesaid,  in  the  county  aforesaid,  in  a  certain  open  and  public 
shop  of  him  the  said  J.  S.,  there  situate,  unlawfully,  wickedly, 
maliciouely,  and  scandalously  did  sell  and  utter  to  one  J.  N.,  a 
certain  lewd,  wicked,  scandadous,  and  obscene  print  or  paper, 
intituled  '*  The  parson  receiving  tithes  in  kind,"  representing  a 
man  in  the  habit  of  a  clergyman,  in  an  obscene,  impudent,  and 
indecent  posture  with  a  woman;  and  which  said  lewd,  wicked, 
scandalous,  and  obscene  print  or  paper,  is  contained  in  a  oer- 
taia  printed  pamphlet  then  and  there  uttered  and  sold  by  him 
the  said  J.  S.  to  the  said  J.  N.,  intituled  '*  The  Covent  Garden 
Magazine,  or  Amorous  Repository,  calculated  solely  for  the  en- 
tertainment of  the  Polite  World,  for  April,  1773;"  to  the  mani- 
fest corruption  of  the  morals,  as  well  of  youth  as  of  odier  li^e 
subjects  of  our  said  lord  the  King,  to  the  great  scandal,  infiuny, 
and  disgrace  of  the  clergy  of  this  kingdom,  in   contempt  of 
our  said  lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  and  imprisonment.  See  ante,  157.  see  JL  v.  Sedley,  2  Sir, 
791.  JL  V.  Hill,  Id.  790.  R.  v.  Read,  Post.  Rep.  98.  R.  v.  Curl, 
2  Sir,  788.  R,  v.  Wilkes,  4  Burr.  2527,  2574.  See  also  3  G,  4,  c. 
40,  s.  3. 

Evidence. 

Give  the  print  in  evidence,  and  prove  that  J.  N.  purchased  it 
of  the  defendant,  or  of  his  servant,  at  his  shop. 
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Sect.  4. 

Administering  unlawful  OcUhs. 

Indictment  for  administering  an  unlawful  Oath. 

Middlesex,  to  wit: — The  jarors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  feloniously  and  unlawfully 
administer  and  cause  to  he  administered  unto  one  J.  N.  a  certain 
oath  and  engagement,  purporting,  and  then  and  there  intended, 
to  bind  the  said  J.  N.  not  to  inform  or  give  evidence  against  any 
associate,  confederate,  or  other  person  of  and  belonging  to  a  cer- 
tain unlawful  association  and  confederacy ;  and  which  said  oath 
and  engagement  was  then  and  there  taken  by  the  said  J.  N.; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. If  the  qffence  have  been  committed  on  the  high  seas,  or  out 
of  the  realm,  the  venue  may  he  laid  in  any  county  in  England. 
37  G.  3,  c.  123,  s.  6. 

Felony,  transportation  for  seven  years.    37  G,  3,  c.  123,  s.  I. 
See  ante,  p.  157. 

It  Is  not  necessary  to  set  out  the  words  of  the  oath ;  stating 
the  purport,  or  some  material  part  of  it,  is  all  that  is  required. 
37  G.  3,  c.  123,  s,  4.     The  oath  described  by  the  statute  must 
purport  or  be  intended  to  bind  the  party  taking  it,  to  one  or 
other  of  the  following  things : — viz.  1.  To  engage  in  some  mu- 
tinous or  seditious  purpose;  2.  To  disturb  the  public  peace; 
3.  To  be  of  some  association,  society,  or  confederacy  formed  for 
any  such  purpose ;  4.  To  obey  the  orders  or  commands  of  a  com- 
mittee or  body  of  men  not  lawfully  constituted,  or  of  a  leader 
or  commander,  or  other  person  not  having  authority  by  law  for 
that  purpose;  5.  Not  to  inform  or  give  evidence  against  any 
assodate,  confederate,  or  other  person ;  6.  Not  to  reveal  or  dis* 
cover  any  unlawful  combination  or  confederacy ;  7.  Not  to  re- 
veal or  discover  any  illegal  act  done,  or  to  be  done;  8.  Not  to 
reveal  or  discover  any  illegal  oath  or  engagement  which  may 
have  been  administered  or  tendered  to  or  taken  by  such  person 
or  persons,  or  to  or  by  any  other  person  or  persons,  or  the  im- 
port of  any  such  oath  or  engagement.  37  G.  3,  c.  123,  s.  1« 
If  the  purport  of  the  oath  be  doubtful,  you  should  set  it  out  in 
different  ways  in  several  counts,  taking  care  to  bring  it  within 
some  of  the  descriptions  above  mentioned.   See  R.  v.  Moors  et  al., 
6JBa4/,419,  ft. 
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Prove  that  J.  S.  administered  to  J.  N.  an  oath  or  engagement 
(it  is  no  matter  in  what  fonn,  37  G.  3,  c.  123,  s.  5)  of  the  pur- 
port stated  in  some  one  coont  in  the  indictment  If  read  frcna 
a  paper,  at  the  time  it  was  administered,  still  it  is  not  necessary 
to  produce  such  paper,  or  give  die  defendant  notice  to  produce 
it;  bat  parol  evidence  of  its  purport,  without  such  notice,  will 
be  sufficient  it.  ▼.  Moon  et  ai,,  6  East,  421.  So,  parol  evidence 
of  any  declarations  made  by  the  defoidant,  at  the  time  he  i^* 
nunistered  the  oath,  will  be  received  in  proof  of  the  nature  of 
the  oath*  if  that  do  not  sufficiently  appear  from  the  words  of  the 
oath  itseld  Id.  And  where  it  appeared  that  an  oath  was  ua> 
lawfully  administered  by  an  assodated  body  of  men,  purporting; 
to  bind  the  party  not  to  reveal  such  unlawful  combination  or 
conspiracy,  or  any  ill^al  act  done  by  them,  the  judges  seemed 
to  have  no  doubt  of  its  being  a  felony  within  this  act,  although  it 
appeared  that  the  object  of  the  assodatiou  was  a  conspiracy  to 
raise  wagn  and  make  regulations  in  a  particular  trade,  and  not 
to  stir  up  mutiny  or  sedition.  R,  v.  Marks,  3  East,  157. 


IndMctmtnt  for  taking  such  an  Oath. 

Commencement  as  ante,  p.  407] — ^in  the  county  afor^aid,  did 
feloniously  and  unlawfully  take  a  certain  oath  and  engagement, 
purporting  [JSfC,  as  in  the  last  precedent"] :  he  the  said  J.  S.  not 
being  then  and  there  compelled  to  take  the  said  oath  and  en* 
gagement;  agsunst  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Felony,  transportation  for  seven  years.  37  G.  3,  c  123,  s.  le 
See  ante,  p.  1 57.  See  ante,  p.  407. 

As  to  the  evidence,  vide  supra.  It  is  not  necessary  to  prove 
that  any  person  administered  the  oath.  37  G.  3,  e.  123,  s.  5. 
Nor  is  it  necessary  for  the  prosecutor  to  prove  that  the  defendant 
was  not  compelled  to  take  the  oath,  compulsion  is  matter  of 
excuse,  and  must  come  in  evidence  from  the  other  side.  And 
in  order  to  make  it  a  legal  excuse,  the  defendant  most  prove  that 
he  disclosed  the  whole  affair  upon  oath  to  a  magistrate  (or,  if  a 
soldier  or  seaman,  to  his  commanding  officer)  within  four  days  after, 
unless  prevented  by  actual  force  or  sickness,  and  then  within  four 
days  after  such  force  and  sickness  shall  have  ceased.  Id.  s.  2. 


Indictment  for  admitiistering  an  oath  to  commit  Treason  or  Felony. 
Commencement  as  ante,  p.  407] — ^a  certain  oath  and  engage- 


Inciting  to  MmUny,  409 

ment,  purporting  and  then  and  there  intended  to  bind  the  said 
J.  N.  to  commit  high  treason  [or  to  commit  murder,  that  U  to 
say,  feloniously  and  of  his  malice  aforethought,  to  kill  and  mur- 
der one  A.  B.,  w  to  commit  a  certain  felony,  punishable  by  law 
with  death,  that  is  to  say,  feloniously  to  set  fire  to  and  burn  a 
certain  dwelling-house  of  one  A.  B.]  :  and  which  said  oath  and 
engagement  was  then  and  there  taken  by  the  said  J.  N. ;  against 
the  form  of  the  statute  in  such  case  made  and  prodded,  and 
against  the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Feiontff  death.  52  G.  3,  c.  104,  «.  1.  This  sentence  may  he  vb- 
corded.  4  G»  4,  e.  48.  TaHng  such  an  oathi  felony,  transporta- 
tion for  ^9  or  for  such  term  as  the  court  shall  adjudge.  Id.  See 
ante,  p.  157.  As  to  the  etndence,  see  the  evidence  under  the  pre- 
cedent, ante,  p.  408.  If  the  cffeimoe  be  committed  on  the  high  sea, 
or  out  of  the  realm,  the  venue  may  be  laid  in  asty  county.  52  G.  3, 
tf.  104,  8.7. 


Sect.  5. 

Inciting  to  Mutiny. 

Indictment  for  endeavouring  to  seduce  a  Soldier  from  his  allegiance. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
thdr  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  being  a  wicked  and  evil  disposed  person,  on 
the  l^ird  day  of  May,  in  the  first  year  of  the  reign  of  our  sove- 
reign lord  William  the  Fourth,  widi  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  feloniously,  maliciously,  and  ad- 
visedly, did  endeavour  to  seduce  one  J.  N.  (he  the  said  J.  K. 
then  and  there  being  a  person  serving  in  his  Majesty's  forces  by 
land)  firom  his  duty  and  allegiance  to  his  sud  Majesty ;  he  the 
said  J.  S.,  at  the  time  he  so  endeavoured  to  seduce  the  said  S. 
N.  from  his  duty  and  allegiance  as  aforesaid,  well  knowing  that 
the  sidd  J.  N.  was  then  and  there  a  person  serving  in  hiis-  said 
Majesty's  forces  by  land ;  against  the  form  of  the  statute  in  siich 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  The  venue  may  be  laid  in  any 
county.  37  G.  3,  c.  70,  s.  2. 

Felony,  death.  37  G.  3,  c.  70.  This  sentence  may  be  recorded. 
4  G.  4,  c.  48.  ^  The  offence  described  in  the  statute  is  an  endea- 
vour to  seduce  any  person  serving  in  his  Majesty*  s  forces  by  sea  or 
land,  from  his  duty  or  allegiance  to  his  Majesty;  or  to  incite  or 
stir.him  up  to  commit  any  act  of  mutiny,  or  to  make  or  endeavour 
to  make  any  mutinous  assembly,  or  to  commit  any  traitorous  or 
mutinous  practice  whatsoever.  It  is  not  necessary  to  allege  the 
means  by  which  he  endeavoured  to  seduce  him.  R.  v.  Fuller,  1 B. 
4*  P.  180.   As  to  inducing  soldiers  to  desert.  See  6  G,  4,  c.  5. 
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Evidence, 

Although,  in  the  indictment,  it  is  not  necesaary  to  state  the 
means  by  which  the  defendant  endeavoured  to  seduce  J.  N.  from 
his  duty  and  allegiance,  they  must  be  detailed  in  evidence.  It 
must  be  proved  also,  that  J.  N.  was  at  the  time  serving  in  his 
Majesty's  land  forces ;  and  that  J.  S.  was  aware  of  that  fact.  A 
sailor  who  has  been  in  the  sick  hospital  for  thirty  days,  and  there* 
fore  is  not  entitled  to  pay,  nor  liable  to  answer  before  a  court 
martial  for  what  he  does,  is  nevertheless  a  person  serving  in 
his  Majesty's  navy,  within  this  act.  JB.  v.  Tiemey,  R.  4*  E-  74. 


Sect.  6. 

Embezzling  the  King*s  Stores. 

Indictment  for  embezzling  the  King's  Stores. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  having,  the  charge  and  custo- 
dy of  certain  military  stores  {"  ammunitionf  sails,  cordage,  or  na" 
val  or  military  stores  ")  of  and  belonging  to  his  said  Majesty,  to 
wit,  two  muskets  of  the  value  of  two  pounds,  two  hundred 
pounds  weight  of  leaden  bullets  of  the  value  of  twenty  shilling^ 
and  two  hundred  pounds  weight  of  gunpowder  of  the  value  often 
pounds,  then  and  there  unlawfully  did  embezzle  the  sud  military 
stores  so  in  his  charge  and  custody  as  aforesaid;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity. 

Transportation  for  life,  or  for  not  less  than  seven  years,  or  im- 
prisonment, with  or  without  hard  labour,  not  exceeding  seven 
years.  A  G.A,  c.  53.  See  ante,  p.  157.  The  words  of  the  statute 
are  "  steal  or  embezzle"  Where  the  stores  are  under  the  value  of 
twenty  shillings,  see  1  G.  1,  st.  2,  c.  25. 

Evidence. 

Prove  the  embezzlement  of  the  articles  mentioned  in  the  in- 
dictment, or  some  of  them.  The  value  is  immaterial.  Prove  that 
the  defendant  had  the  charge  or  custody  of  them  at  the  time  he 
embezzled  them ;  if  he  had  not  the  charge  or  custody  of  themj  he 
should  he  indicted  for  stealing  them. 
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Indictment  for  having  Naval  Stares  in  his  possession. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
d^e  reign  of  our  sovereign  lord  William  the  Fourth,  (not  being 
then  and  there,  or  at  any  time  before,  a  contractor  with,  or  au- 
thorized,  by  contracting  with  his  Majesty's  principal  officers  or 
commissioners  of  the  navy,  ordnance,  or  victualling  office,  for  his 
said  Majesty's  use,  to  make  any  stores  of  war,  or  navid  stores 
whatsoever,  with  the  marks  usually  used  to  and  marked  upon  his 
Majesty's  said  warlike  and  naval  or  ordnance  stores,  and  not  be- 
ing employed  by  any  such  contractor  or  contractors  for  that  pur- 
pose as  aforesaid),  at  the  parish  aforesaid,  in  the  county  aforesaid, 
then  and  there  unlawfully  had  in  the  custody  and  possession  of 
him  the  said  J.  S.  [a  certain  quantity  of  cordage,  containing  in 
length  seventy  yards,  and  in  thickness  three  inches  and  upwards, 
of  the  value  of  twenty  pounds ;  which  said  cordage  then  and 
there  was  wrought  with  a  white  thread  laid  the  contrary  way, 
(being  the  mark  with  which  cordage  of  that  thickness,  being  war- 
like and  naval  stores  of  our  lord  the  King,  then  and  before  that 
time  usually  were  and  yet  are  marked)] ;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  Add  a  second  countj 
chtvging  that  on  8fc.,  at  SfC.,  **  a  certain  other  quantity  of  cord- 
age," ^c.  as  above,  "  was  found  in  the  custody  and  possession  of 
the  said  J.  S.,  he  the  said  J.  S.  not  being  then  and  there,  or  at  any 
tim.e  before,  a  contractor,  Sfc  as  above :  "  against  the  form,  ^. 
Add  a  third  count,  the  same  as  the  first,  but  substituting  the 
fvordsj  *'  did  conceal,"  for  the  words  **  had  in  the  custody  and 
possession  of  him  the  said  J.  S." 

Two  hundred  pounds  fine,  together  with  the  costs  of  the  prose- 
cution,  one  moiety  to  the  King,  and  the  other  to  the  informer  (that 
is,  the  person  by  means  of  whose  information  the  stores  were  seized, 
1  Esp^  95, 116),  and  imprisonment,  until  the  fine,  SfC*  be  paid;  9 
^  10  0^.3,  c.  41,  «.  2;  and  also  whipping  or  imprisonment,  or 
both,  at  the  discretion  of  the  judge  before  whom  the  defendant  «fta// 
be  convicted*  39  Sf  40  G»  3,  c.  89,  «.  2.  The  judge,  however,  may 
ffutigate  the  above  penalty.  Id,  For  a  second  offence  the  d^endr 
ant  shall  be  transported  for  fourteen  years.  Id,  Si5,  See  ante,  p» 
157. 

There  are  several  kinds  of  stores  described  in  the  above  sta- 
tutes, 9  8flQW,  3,  c,  41,  8,  \,  2.  394  40  G,  3,  c.  89,  s,2,  and  also 
in  9  G.  1,  c.  8,  s.  3.  54  G,  3,  c,  60,  and  65  G,  3,  c.  127 ;  and  care 
must  be  taken  to  bring  the  stores  mentioned  in  the  indictment 
within  some  one  of  these  descriptions. 

By  Stat.  39  4*40  G.  3,  c.  89,  5. 1,  if  the  stores  found  be  "in  a 
raw  or  unconverted  state,  or  be  new  or  not  more  than  one  third 

T  2 


412  EmhesissUng  the  King's  Stares* 

worn,"  the  defendant  shall  be  deemed  a  receiver  of  stolen  goodSf 
and  may  be  transported  for  fourteen  yeara;  see  ante,  p.  157; 
or  (by  «.  7)  the  judge  may  sentence  him  to  be  whipped,  fined, 
and  imprisoned ;  a  moiety  of  which  fine  (if  imposed)  shall  go  to 
the  King,  and  the  other  moiety  to  the  informer.  An  indictment 
on  this  statute  may  be  the  same  as  the  form  above  mentioned,  ex- 
cepting that,  immediately  after  the  description  of  the  stores,  you 
add  **  which  said '  <  •  were  then  and  there  in  a  raw  and  uncon- 
verted state,"  or  '<  were  then  and  there  new/'  or  "  were  then 
and  there  not  more  than  one  third  worn." 

Evidencefor  tJiilProsecution. 

All  that  is  necessaiy,  on  the  part  of  the-prosecntion,  is,  to 
prove  that  stores,  such  as  those  described  in  the  in^ctment,  were' 
found  in  the  defendant's  possession.  It  is  not  nmssary  to  g^ve 
evidence  to  prove  the  negative  averment,  that  the  defendant  is 
not  a  contractor,  &c.;  if  he  be,  that  is  matter  of  defence,'  and  he 
must  prove  it. 

If  there  be  any  dispute  as  to  who  is  to  be  deemed  the  infi>rm- 
er,  the  judge  or  justices,  before  whom  the  defendant  shall  be  con- 
victed, shall  examine  and  finally  determine  the  matter.  9  Cr.  1,  e. 
8,  «.  5. 

Evidence  fsir  the  Drfendant, 

|f  the  defendant  be  a  contractor,  or  a  person  employed  by  a 
contractor  for  the  purpose  of  manufiiicturing,  &e.  the  stores  men- 
tioned in  the  indictment,  he  must  prove  this,  and  it  will  be  a  good 
excuse  for  his  having  them  in  his  possession.  See  9  ^  \Q  W*  8, 
c.  41,  s,  1.  39  4*  40  G,  3,  c  89,  s.  3.  So,  he  may  justify  his  pos- 
session of  them,  by  producing  the  regular  certificate  for  &e  goods, 
under  the  hands  of  three  or  more  of  the  principal  officers  or  com- 
missioner»  of  the  navy,  ordnance,  or  victualling  office,  stating  the 
numbers,  quantities,  and  weights  of  such  goods,  and  the  reoion 
of  thdr  coming  into  the  defendant's  hands.  9  4*  10  IT.  3,  e.  41,  «. 
2, 4, 8.  39  4*  40  Cr.  3,  c.  89,  s.  25,  26.  So,  where  a  woma^i  was 
indicted  for  having  naval  stores,  namely,  canvass,  in  her  posses- 
sion, and  she  proved  that  it  was  in  common  use  in  her  femily  du- 
ring her  husl»nd's-  lifetime,  and  came  to  her  upon  his  death,  and 
was  constantly  used  by  her  as  table  linen  afterwards:  this  waa 
hplden  to  be  a  sufficient  excuse;  and  the  defendant  was  acqidtted. 
Fost,  439.  So,  if  the  defendant  prove  that  he  bought  the  stores 
in  question  from  a  person  who  was  in  the  habit  of  purchasing  at 
the  navy  sales,  and  who  he  was  therefore  led  to  presume  had  the 
regular  certificate,  it  will  be  a  suffident  excuse.  R*  v.  Banks,  1 
Eep.  145. 
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OFFENCES  AGAINST   PUBLIC  JUSTICE. 
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5.  Perjury, 

6.  BHbertf, 

7.  Extortion, 
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9.  Not  obeying  the  Orders  rfa  Magistrate. 

10.  Compounding  Felony, 

11.  Libels  refiecting  on  the  Administration  of  Justice, 


Sect.  1. 

Escape. 

indictment  agabut  a  Constable  for  a  negUgent  Escape. 

JVllODLESEX,  to  wit:--The  jiuron  for  our  lord  the  King  upon 
their  oath  present,  that,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the 
parish  of  B.,  in  the  county  of  M.,  J.  S.  then  being  one  of  the  con** 
stables  of  the  said  parish,  brought  one  J.  N.  before  A.  C.  esquire, 
then  and  yet  being  one  of  the  justices  of  our  said  lord  the  King, 
assigned  to  keep  the  peace  of  our  said  lord  the  King  in  and  for 
the  county  aforesaid,  and  also  to  hear  and  determine  divers  felo* 
nies,  trespasses,  and  other  misdeeds  committed  in  the  said  coun- 
ty;  and  the  said  J.  N.  then  and  there  was  charged  before  the 
said  A.  C.  by  one  Catherine  Hope,  spinster,  upon  the  oath  of  the 
said  Catherine,  that  he  the  said  J.  N.  had  then  Uitely  before 
violently,  and  against  her  will,  feloniously  ravished  and  carnally 
known  her  the  said  Catherine;  and  the  said  J.  N.  was  then  and 
there  examined  before  the  said  A.  C,  the  justice  aforesaid,  touch- 


414  Escape. 

ing  the  nid  <^noe  so  to  him  diaiged  as  mfiaiesaid ;  upon  whidi 
the  said  A.  C,  the  justice  aforesaid,  did  then  and  there  make  a 
certain  warrant  under  his  hand  and  seal,  in  doe  form  of  law, 
bearing  date  the  said  diird  day  of  May  in  the  year  aforesaid,  di- 
rected to  the  keeper  of  Newgate  or  his  deputy,  commanding  him 
the  said  keeper  or  his  deputy,  that  he  should  receive  into  his 
custody  the  said  J.  N.,  brought  before  him  and  charged  upon  the 
oath  of  the  said  Catherine  Hope,  with  the  premises  above  sped* 
fied ;  and  the  said  justice  by  the  said  warrant  did  command  the 
said  keeper  of  Newgate  or  his  deputy,  to  safely  keep  him  the  said 
J.  N.  there  until  be  by  due  course  of  law  should  be  discharged; 
which  said  warrant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  was  deliver- 
ed to  the  said  J.  S.,  then  being  one  of  the  constables  of  the  same 
parish  as  aforesaid,  and  then  and  there  having  the  said  J.  N.  in 
hb  custody  for  the  cause  aforesaid ;  and  the  said  J.  S.  was  then 
and  there  commanded  by  the  said  A.  C,  the  jnsdce  aforesaid,  to 
convey  the  said  J.  N.,  without  delay,  to  the  said  gaol  of  Newgate, 
and  to  deliver  him  the  said  J.  N.  to  the  keeper  of  the  said  gaol, 
or  his  deputy,  together  with  the  warrant  aforesaid.*  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that.the  said  J.  S.,  late  of  the  parish  aforesaid  in  the  county 
aforesaid,  baker,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  then  being  one  of  the  constables  of  the  said  parish  as 
aforesaid,  and  then  having  the  said  J.  N.  in  his  custody  for  the 
cause  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  J.  N.,  out  of  the  custody  of  him  the  said  J.  S.  unlawful- 
ly and  negligently  did  permit  to  escape,  and  go  at  large  whither- 
soever he  would,  whereby  the  said  J.  S.  did  then  and  there  es- 
cape, and  go  at  large  whithersoever  he  would ;  to  the  great  hin- 
dnnce  of  justice,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Fine,  2  Hawk,  c.  19,  «.  31.  Where  a  privaie  person  is  gmUy 
of  a  negligent  escape^  the  punishment  is  fine  or  imprisonment,  or 
both.  Id,  e.  20,  s,  6,  The  imprisonment  must  be  for  some  criminal 
matter,  otherwise  the  escape  is  not  punishable  criminally. 

Evidence* 

Prove  that  J.  N.  was  charged  with  a  rape,  as  alleged  in  the 
indictment  Prove  the  warrant  of  commitment  in  substance  as 
set  out  in  the  indictment,  either  by  producing  the  warrant  itself, 
or,  after  proving  the  service  of  a  notice  upon  the  defendant  to 
produce  it,  give  parol  or  other  secondary  evidence  of  its  contents. 
Prove  a  delivery  of  the  warrant  to  the  defendant.  Prove  that 
he  had  J.  N.  in  actual  custody  under  the  warrant.  See  2  Hawk, 
c.  19,  «.  1,  4.  And  lastly,  prove  the  escape.  It  is  not  necessary 
to  prove  negligence  in  the  defendant;  the  law  implies  it:  see 
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1  Hale^  600;  but  if  the  escape  were  not  in  i&ct  negligent,  if  the 
defendant  by  force  rescued  himself,  or  were  rescued  by  others, 
and  the  defendant  made  fresh  suit  after  him,  but  without  effect ; 
all  this  must  be  shewn  upon  the  part  of  the  defendant.  Also, 
it  is  immaterial  whether  J.  N.  were  guilty  of  the  rape  or  not, 
provided  the  warrant  were  such  as  would  justify  J.  S.  in  detain- 
ing him.     See  ante t  p.  361. 


Indictment  for  escaping  out  of  the  custody  of  a'Constahle. 

You  may  state  the  charge  before  the  magistrate,  the  warrant  of 
commitment,  and  the  defendant* s  being  in  the  custody  ofJ,S.,  as 
in  the  last  precedentf  to  the*;  and  then  proceed  thus:"}  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  J.  N.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  so  being  in  the  custody  of  the  said  J.  S.,  under  and  by 
yirtue  of  the  warrant  aforesaid,  afterwards,  and  whilst  he  conti- 
nued in  such  custody,  and  before  he  was  delivered  by  the  said 
J.  S.  to  the  said  keeper  of  Newgate,  or  his  deputy,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  out  of  the  custody  of  the  said  J.  S.  unlawfully  did  es- 
cape, and  go  at  large  whithersoever  he  would;  to  the  great  hin- 
drance of  justice,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  The  venue  may  be  laid  in  the  county  where  the  of- 
fence was  committed,  or  in  that  in  which  the  defendant  was  apprc 
hended  and  retaken.  4  G.  4,  c.  64,  s.  44. 

Fine  and  imprisonment.    See  ante,  p.  157.    see  2  Hawk.  c.  17, 
s,  5.     See  the  evidence  under  the  last  precedent. 


Indictment  against  a  Gaoler  for  a  Voluntary  Escape, 

Berkshire,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  [at  the  general  quar- 
ter sessions  of  the  peace  holden  at ,  so  continuing  the  re-- 

cord  of  the  conviction  of  the  party  who  escaped,  stating  it,  how- 
ever,  in  the  past  and  not  in  the  present  tense;  see  ante,  p,  S3; 
then  proceed  thus  :^  as  by  the  record  thereof  more  fully  and  at 
large  appears;  which  said  judgment  still  remains  in  full  force 
and  effect,  and  not  in  the  least  reversed  or  made  void.  And 
the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  afterwards,  to  wit,  at  the  said  general  quarter  ses- 
sions of  the  peace  above  mentioned,  he  the  said  J.  N.  was  then 
and  there  committed  to  the  care  and  custody  of  J.  S.,  he  the 
said  J.  S.  then  and  still  being  keeper  of  the  common  gaol  in  and 
for  the  said  county  of  Berks,  there  to  be  kept  and  imprisoned 
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in  the  gaol  aforesaid,  according  to  and  in  pursuance  of  the  judgi* 
ment  and  sentence  aforesaid ;  and  the  said  J.  S.  him  the  said 
J.  N.  then  and  there  had  in  the  custody  of  him  the  said  J.  S., 
for  the  cause  aforesaid,  in  the  gaol  aforesaid.  And  the  jurors 
first  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  sud  J.  S.,  late  of  the  parish  of  L.  in  the  said  county  of 
Berks,  yeoman,  afterwards,  and  before  the  expiration  of  the  six 
calendar  months  for  which  the  said  J.  N.  was  so  ordered  to  be 
imprisoned  as  aforescdd,  and  whilst  the  said  J.  N.  was  so  in  the 
custody  of  the  said  J.  S.  as  such  keeper  of  the  said  common  gaol 
as  albremid,  to  wit,  on  the  third  day  of  May  in  the  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,,  felo- 
mously,  [\fthe  offence  for  which  /.  JV.  vku  convicted  were  afeUmy], 
unlawfully,  voluntarily,  and  contemptuously,  did  permit  and 
suffer  the  said  J.  N.  to  escape,  and  goat  large  whithersoever  he 
would;  whereby  the  said  J.  N.  did  then  and  there  escape  out  of 
the  said  prison,  i^nd  go  at  large  whithersoever  he  would:  in  con- 
tempt of  our  said  lord  the  King  and  his  laws,  contrary  to.  the 
duty  of  the  said  J.  S.,  so  being  keeper  of  the  gaol  aforeaaid,  in 
manifest  hindrance  of  justice,  to  the  evil  example  of  all  others  in 
the  like  case  olTending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

A  voluntary  escape  amounts  to  the  same  qffenee,  and  is  punish* 
able  in  the  same  degree  as  the  offence  of  which  the  prisoner  was 
guilty,  and  for  which  he  was  in  custody,  whether  treason,  felony^ 
or  trespass.  The  qfjlcer,  however,  cannot  be  thus  punished^  unHl 
after  the  original  delinquent  has  been  found  guilty  or  co9vietedp 
but,  before  suck  conviction,  be  may  be  fined  and  imprisoned  as  for  a 
misdemeanor,  4  B^,  Com.  130.  1  Hale,  234.  2  Hawk.  c.  19»  «.  22« 

JEMdence* 

Prove  the  conviction  of  J.  N.,  and  that,  upon  hia  oonvictiotty 
he  was  remanded  or  committed  to  the  custody  of  the  defendant^ 
as  keeper  of  the  common  gaol  of  the  county  of  Berks.  Ttns  may 
be  proved  by  the  certificate  of  the  derk  of  assise  or  other  derk 
of  the  court  in  which  the  offender  shall  have  been  convicted, 
which,  together  with  proof  of  identity,  is  sufficient  evidence  of  the 
nature  and  facts  of  the  conviction,  and  of  the  spedes  and  period 
of  the  confinement  4  G,  4,  e.  64,  s.  44.  The  certificate  must  set 
forth  the  effect  and  substance  of  the  conviction.  R,  v.  Watson^  JL 
8f  R,  468.  Prove  him  afterwards  to  have  been  in  the  custody  of 
the  defendant,  in  pursuance  of  his  sentence.  And  lastly,  prove 
the  escape.  It  does  not  seem  to  be  necessary  to  prove  that  the 
escape  was  voluntary;  the  law,  it  should  seem,  will  presume 
that,  until  the  contrary  appear. 
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Sect.  2. 

Breach  of  Prison. 

Indictment  for  Breaking  Prison, 

Proceed  as  in  the  precedent,  ante,  p..  413,  to  the  words  **  until 
he  by  due  course  of  law  shall  be  discharged,"  in  the  descrip- 
tioM  if  the  wamuU  of  commUmeut,  and  th^  proceed  thus/]  by 
▼irtue  of  which  said  warrant,  afterwards,  to  wit,  oo  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  J.  N.  was  taken  and  conveyed  to  the  said,  gaol  of  New- 
gate, and  then  and  there  delivered  to  one  W.  S.,  the  keeper  of 
the  said  gaol,,  and  the  said  W.  S.,  keeper  of  the  said  gaol,  then 
and  there  received,  him  the  said  J.  N.  into  his  custody  in  the 
gaol  of  Newgate  aforesaid.*  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  fiirther  present,  that  the  said  J.  N.,  late 
of  the  parish  of  B.,  in  the  county  of  M.,  labourer,  afterwards, 
and  wUlst  he  so  remained  in  custody  of  the  said  W.  S.,  keeper 
of  the  said  gaol,  under  and  by  virtue  of  the  warrant  aforesaid, 
to  wit,  on  the  twenty-seventh  day  of  May  in  the  year  last  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,,  feloniously,  [if  he  was  committed  for  treason  or  felony], 
unlawfully,  wilfully,,  and  injuriously  did  break  the  gaol  of  New- 
gate aforesaid,  by  tiiea.  and  there  cutting  and  sawing  two  iron 
bars  of  the  said  gaol,  and  also  by  then  and  there  breaking,  cut- 
ting, and  removing  a  great  quantity  of  stone,  parcel  of  the  wall 
of  the  gaol  aforesaid;  by  means  whereof  he  the  said  J.  N.  did 
then  and  there  escape,  and  go  at  large  whithersoever  he  would ; 
to  the  great  hindrance  and  obstruction  of  justice,  in  contempt  of 
our  lord  the  King,  and  his  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  The  venue  may  he  laid  in  the  county 
where  the  efenee  was  committed,  or  in  thai  in  which  the  defendant 
was  apprehended  and  retaken,  4  G,  4,  e.  64,  s,  44. 

Felony,  (/*  the  dsfendant  were  in  custody  for  treason  orfeUmy, 
1  Ed,  2,  sU  2.  1  Heie,  612,  tronsportaltwn  far  seven  years,  or  tm- 
prisomneni,  not  exceeding  two  years,  (with  or  without  hard  labouf, 
and  with  or  without  solitary  cai^nement,for  the  whole  or  any  part 
of  the  imprisonment,  7^S0.  4,  c,  38,  s,  9),  and,  if  a  male,  ta  be 
once,  twice,  or  thrice  publicly  or  privately  whipped,  in  addition  to 
the  imprisonment,  if  the  court  shall  think  fit,-  7  <$•  8  G.  4,  c.  28,  s, 
9 ;  fine  and  imprisonment,  if  he  were  in  custody  for  any  other  of^ 
fence,  2  Hawk,  c,  18,  s,  21.  See  ante,  p,  157. 
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Evidence, 

Prove  the  charge  before  the  magistrate,  and  the  warrant,  as 
directed  anie,  p.  414.  Prove  that  the  defendant  was  afterwards 
lodged  in  the  gaol  mentioned  in  the  indictment,  in  the  custody 
of  the  keeper;  and  prove  that,  whilst  in  custody  there  under  the 
warrant,  he  broke  the  gaol  and  escaped. 

The  escape  must  be  proved,  if  the  breaking  be  charged  as  a 
felony;  2  Hawk.  c.  18,  s.l2;  but  otherwise,  it  should  seem,  if 
it  be  a  misdemeanor  only.  And  the  breaking  proved,  must  be 
an  actual  breaking ;  merely  getting  over  the  walls,  or  passing  out 
through  a  door,  or  the  like,  is  an  escape  only,  and  not  a  breach 
of  prison ;  I  Hale,  611;  and  see  R.  v.  BurridgCt  3  P.  Wms.  439 ; 
and  on  this  account,  it  should  seem,  that  the  manner  of  the  break- 
ing should  be  stated  in  the  indictment,  as  in  the  above  prece- 
dent, in  order  that  the  court  may  see  that  it  was  such  as  is  ne- 
cessary in  law  to  constitute  a  breach  of  prison.  But  the  break- 
ing need  not  be  intentional;  and  therefore,  where  a  prisoner,  in 
effecting  his  escape,  by  accident  threw  down  some  loose  bricks  at 
the  top  of  the  prison  wall,  placed  there  to  impede  escape  and  ^ve 
alarm;  it  was  holden  to  be  a  prison  breach.  R.  v.  Haswell,  R.  4* 
R.  458. 

Every  place  where  a  man's  person  is  lawfully  imprisoned, 
whether  upqn  an  accusation  or  after  conviction,  such  as  the  com- 
mon gaol,  the  constable's  house,  the  stocks,  &c.,  is  a  prison  with- 
in  the  meaning  of  the  statute;  2  Hawk.  c.  18,  8.4;  and  as  de- 
scribed in  the  indictment,  so  it  must  be  proved. 

Although  it  is  not  material,  in  this  case,  whether  the  defend- 
ant were  guilty  of  the  offence  for  which  he  was  imprisoned,  or 
not,  2  Hawk.  c.  18,  s.  16,  yet,  if  he  can  prove  that  no  such 
offence  was  ever  actually  committed,  or  that  he  was  arrested  and 
detained  without  any  reasonable  cause  of  suspicion  against  him, 
1  Hale,  610, 61 1,  or  if  he  have  been  subsequently  indicted  for 
the  offence  and  acquitted,  this  will  be  a  sufficient  defence  to  the 
indictment  for  breach  of  prison. 


Indictment  for  conveying  Files  to  a  Prisoner,  to  enable  him  to 

escape. 

Berkshire,  to  wit : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  before  and  at  the  time  of  the  committiug 
of  the  felony  hereinafter  mentioned;  to  wit,  on  the  third  day  of 
May,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William 
the  Fourth,  at  the  parish  of  R.,  in  the  county  of  B.,  one  J.  N.  was 
a  prisoner,  and  in  custody  of  one  W,  S.,  in  the  common  gaol  in 
and  for  the  county  of  Berks;  and  that  J.  S.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  afterwards,  and  whilst 
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the  sud  J.  N.  was  such  prisoner  and  in  custody  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
ccQinty  aforesaid,  feloniously  did  convey  and  cause  to  be  convey- 
ed into  the  gaol  aforesaid,  two  steel  files,  being  instruments  pro- 
per to  facilitate  the  escape  of  prisoners,  and  the  same  files,  being 
such  instruments  as  aforesaid,  then  and  there  feloniously  did  de- 
liver and  cause  to  be  delivered  to  thesaid  J.  N.,  ("  any  prisoner 
or  other  person  for  the  use  af  any  prisoner")  the  said  J.  N.  then 
and  there  being  such  prisoner  in  custody  of  W.  S.  as  aforesaid, 
without  the  consent  or  privity  of  the  said  keeper  of  the  said  gaol; 
which  said  files,  being  such  instruments  as  aforesaid,  were  then 
and  there  so  conveyed  into  the  said  gaol,  and  delivered  to  the 
said  J.  N.  by  the  said  J.S.  as  aforesaid,  with  the  felonious  intent 
to  aid  and  assist  the  said  J.  N.,  so  being  such  prisoner  and  in  cus- 
tody as  aforesaid,  to  escape,  and  attempt  to  escape,  from  and  out 
of  tiie  said  gaol;  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lord  the  King,  his 
crown  and  dignity. 

Felony,  transportation,not  exceeding  fourteen  years,  4  G,  4,  c.  69, 
s.  43.  See  ante,  p.  157,  This  statute  applies  to  all  prisons,  except 
Bethlehem,  Brideipell,  the  King^s  Bench,  and  Fleet  prisons,  the  prison 
oftheMarshalsea  and  Palace  Court,  and  the  Penitentiaries  at  Mill- 
bank  and  Gloucester,  With  respect  to  these,  the  offence  is  felony, 
irantportation  for  seven  years,  if  the  prisoner  were  at  the  time  con- 
victed of  treason  or  felony,  or  committed  Jor  treason  or  felony  ex- 
pressed in  the  warrant;  misdemeanor,  fine  and  imprisonment,  if 
convicted  or  committed  for  any  other  offence,  or  for  a  debt,  da- 
mages, or  costs  in  a  civil  case  amounting  to  1001,  16  G,2,  cSl, 
8, 2.  Aiding  and  assisting  a  prisoner  to  attempt  an  escape  from 
''those  gaols,  although  no  escape  be  actually  made,  is  punishable  in 
the  same  manner.  Id,  s.  1.  And  aiding  and  assisting  a  prisoner, 
in  custody  for  treason  or  felony,  to  make  his  escape  from  the  con- 
stable or  officer  conveying  him,  under  a  warrant,  to  prison,  is  felony, 
transportation  for  seven  years.  16  G.2,  c.Sl,  s.3.  An  indict- 
ment upon  the  latter  statute,  must  set  forth  the  warrant,  Sfc,  as  in 
the  last  precedent  to  the  asterisk  *,  and  then  proceed  to  allege  the 
conveying  of  the  file  as  above.  And  if  the  prisoner  were  convicted 
at  the  time  the  files  were  conveyed  to  him,  it  must  be  stated  ac- 
cordingly,  as  ante,  p,  A15.  As  to  the  Penitentiary  at  MiUbank, 
see  66  Cr.  3,  c.  63,  s,  44.  Aiding  and  assisting  prisoners  of  war  to 
eecape,  is  felony,  transportation  for  life,  or  fourteen  or  seven  years, 
52  G.  3,  c.  156 ;  seeR,  v.  Martin,  R,JSfR,  196.  Aiding  and  as- 
sisting persons  convicted  by  a  military  or  naval  court-martial,  to 
escape,  see  6  G.  4,  c.  5,  «.  3  3.  6  G.  4,  c.  6,  s,  14* 

Evidence. 

To  support  this  indictment,  prove  that  J.  N.  was  in  custody, 
and  a  prisoner  in  the  gaol  mentioned  in  the  indictment.    Tjie 
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words  of  the  statute  are  "  any  prisoaer."  Prove  that  whilsC  J.  N. 
was  so  in  custody,  the  defendant  conveyed  to  hfan  one  or  more 
files ;  and  prove  that  such  files  were  calculated  to  fiualitate  hia 
escape  by  filing  his  irons,  or  the  window  bars,  or  the  like.  The 
mere  delivery  of  such  instruments  shews  die  intent,  and  it  is  im-> 
material,  upon  this  statute,  whether  an  escape  be  actually  made 
or  not  4  0, 4,  c.  64,  s.  43.  No  time  is  Iknited  for  the  prosecu* 
tion  of  off^ences  against  this  statute. 

To  support  an  indictment  upon  the  stat  16  G.  2,  e.  31,  prove 
the  charge  before  the  magistrate,  the  warrant,  and  tiiat  J.  N.  waa 
in  custody  in  gaol,  under  the  warrant.  Where  the  commitment 
was  OH  nupicion  of  felony,  it  was  holden  not  to  be  vrithin  that 
act,  which  extends  only  to  cases  where  the  offence  is  clearly,  and 
plainly  expressed  in  the  warrant,  or  where  the  prisoner  stands 
convicted  of  it.  R.  v.  Walker,  1  Leach,  97;  tmdeee  Id,  98,  n.,  363. 
If  a  prisoner  be  convicted,  it  is  within  this  statute  to  deliver  in- 
struments to  him  to  facilitate  his  escape,  though  he  be  pardoned 
of  the  ofibnce  of  which  he  was  convicted,  on  condition  of  trans- 
portation, and  even  though  the  party  delivering  the  instruments 
did  not  know  of  what  specific  ofibnce  the  prisoner  was  con- 
victed. R,  V.  Shaw,  IL^R.  526.  Prove  the  delivery  of  the  filea 
as  above,  and  lastiy,  prove  the  offence  to  have  been  committed 
within  one  year  next  before  the  commencement  of  the  prosecution. 
16  (7. 2,  c.  31,  s.  4.  This  statute  does  not  extend  to  cases  where 
an  actual  eteape  is  made.  R*  v.  TUley,  2  Leach,  662. 


Sect  3. 

Rescue, 

indkimentfor  a  Rescue  of  a  Felon  Jrom  a  Constable. 

State  the  charge  before  the  magistrate,  the  warrant,  the  delivery 
iff  it  to  the  constaUe,  and  J,  N,'s  being  in  his  custody  under  it,  as 
tfi  the  precedent,  ante,  p.  413,  to  the  words  <<  together  with  the 
warrant  aforesaid,"  incUuim.  Then  proceed  thus :"] — And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  N.,  late  of  the  parish  of  B.,  in  the  county  of  M.» 
labourer,  and  J.  T.,  late  of  the  same  place,  labourer,  afterwards, 
and  whilst  the  said  J.  N.  was  in  the  custody  of  the  said  J.  S. 
under  the  said  warrant  as  aforesaid,  and  whilst  the  said  J.  S.  was 
conveying  the  said  J.  N.,  under  and  by  virtue  of  the  said  warrant, 
to  the  said  gaol  of  Newgate,  to  wit,  on  the  day  and  year  last 
afi>resaid,  witii  force  and  arms,  at  the  parish  last  afi>resaid  in  the 
county  aforesaid,  in  and  upon  the  said  J.  S.  (then  and  there  bdng 
a  constable  as  aforesaid,  and  then  and  there  lawfully  having  the 
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said  J.  N.  in  his  enstody  hy  virtue  of  the  said  warrant,  for  the 
cause  aforesaid)  in  the  due  execution  of  his  said  office  dien  and 
there  bdng,  did  make  an  assault,  and  him  the  said  J.  S.  then 
tod  there  did  heat,  wound,  and  ill  treat;  and  that  the  said  J.  T. 
the  said  J.  N  out  of  the  enstody  of  tiie  said  J.  S.,  and  against 
the  win  of  lum  the  said  J.  S.,  dien  and  there  unlawfully  and 
fi>rdbly  did  rescue,  and  put  at  large,  to  go  whithersoever  he 
would;  and  that  the  said  J.  N.,  himself  out  of  the  custody  of  the 
said  J.  S.,  and  against  the  will  of  him  the  said  J.  S.,  then  and 
there  unlawfully  and  forcibly  did  rescue  and  put  at  large,  to  go 
whithersoever  he  would;  to  the  great  hindrance  of  justice,  in 
contempt  of  our  said  lord  the  King  and  his  laws,  to  the  evil  ex- 
ample of  all  others  in  like  case  oflfending,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Fine  and  imprUonment,  as  for  a  misdemeanor,  if  the  party  ree^ 
cued  be  not  convicted  of  the  offence  for  which  he  was  in  custody; 
2  Hawk,  c.  21,  «.  8 ;  but  ifcomncted,  then,  iffw  high  treason,  the 
rescue  is  high  treason;  ^forfeiony,  felony;  if  for  a  misdemeanor, 
a  misdemeanor.  1  H(Ue,  607.  /tnd  if  the  rescuers  be  convicted  of 
felony,  the  court,  at  its  discretion,  may  adjudge  them  to  be  trans- 
ported for  seven  years;  or  to  be  imprisoned,  or  imprisoned  and 
kept  to  hard  labour,  for  not  less  them  one,  and  not  exceeding  three 
years.  \  8f2G.^,  c.  88,  s.  1.  See  ante,  p.  157.  Rescuing,  or  at- 
tempting  to  rescue  a  person  convicted  of  murder,  whilst  proceeding 
to  execution,  or  rescuing  out  of  prison  a  person  committed  or  con- 
victed for  murder,  is  felony,  diath,  25  0. 2,  c.  37,  s.  9.  Rescuing 
offenders  under  sentence  of  transportation  from  the  custody  of  the 
superintendant  Sgc.  conveying  them,  is  punishable  in  the  same  man- 
ner as  if  the  party  had  been  amfined  in  gaol.  5  O.  4,  c.  84,  ^.  22. 

See  a  precedent  of  an  indictment  for  rescuing  a  distress  for  rent, 
Cro.  Cir.  Com.  409 ;  and  for  rescuing  cattle  (taken  damage  feas- 
ant) out  of  a  pound.  Id.  410. 

Evidence. 

Prove  the  charge  before  the  magistrate,  the  warrant,  and  that 
J.  N.  was  in  the  custody  of  J.  S.  under  the  warrant.  If  the  party 
were  convicted,  the  conviction  may  be  proved  by  a  certificate  q 
the  proper  officer.  4  G.  4,  c.  64,  s.  44.  See  ante,p.  416 ;  and  5  (7.  4 
c.  84,  s.  24,  post,  p.  422.  And  prove  that  whilst  so  in  custody 
the  defendant  forcibly  rescued  him,  as  stated  in  the  indictment. 

As  to  evidence  for  the  defendant,  it  may  be  observed  that  any 
circumstances  that  will  excuse  a  breach  of  prison,  will  excuse  a 
rescue.  See  ante,  p.  418.  and  2  Hawk,  c.  21,  s.  1,  2. 
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Sect.  4. 

Returning  from  Tratupartation, 

indietmeHtforreturmHgJrom  Trantporteaion. 

Middlesex,  to  wit: — The  jarora  for  oar  lord  the  King  upon  their 
oath  present,  that  heretofore,  to  wit,  [at  the  general  quarter  ses- 
nons  of  the  peace,  holden  at  — ' — ;  so  continuing  the  caption  of  the 
mdietment  to  the  words  "county  committed,"  see  ante,  p.  23, 
Uten  proceed  thus"} :  it  was  ordered,  that  J.  S.  should  he  tnmsport- 
ed  for  the  term  of  seven  years,  to  such  place  heyond  the  seas  as 
our  said  lord  the  King,  by  and  with  the  advice  of  his  privy  coun- 
di,  should  appoint,  which  said  order  still  remains  in  full  force 
and  effect,  and  not  in  the  least  reversed  or  made  void.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre* 
sent,  that  the  said  J.  8.  afterwards,  that  is  to  say,  after  he  the 
said  J.  S.  was  so  ordered  to  be  transported  as  aforeaud,  and  be- 
fore the  expiration  of  the  term  of  seven  years  for  which  he  the 
said  J.  S.  was  so  ordered  to  be  transported  as  aforesaid,  to  wit, 
on  the  third  day  of  May,  in  the  first  year  of  the  reign  of  our 
sovereign  lord  William  the  Fourth,  feloniously  and  unlawftiily,  and 
without  any  lawful  cause  or  excuse  whatsoever,  was  at  large 
widiin  the  united  kingdom  of  Great  Britain  and  Ireland,  to  wit, 
at  the  parish  of  B.,  in  the  county  of  M.,  aforesaid ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

It  is  sufficient  in  the  indictment  to  charge  and  allege  the  order 
made  for  the  transportation  or  sentence  of  the  offender,  without 
charging  or  alleging  any  indictment,  trial,  conviction,  judgment, 
or  sentence,  or  any  pardon,  or  intention  of  merpy,  or  signi/ieation 
thereof,  of,  or  against,  or  in  any  manner  relating  to  such  offender, 
5  G.  4,  c.  84,  s,  23.  The  venue  may  be  laid  either  in  the  county 
where  the  defendant  was  apprehended,  or  in  the  county  whence 
he  was  ordered  to  be  transported.  5  Cr.  4,  c.  84,  s.  22. 

Felony,  death,  5  G,  4,  c.  84,  s.  22.  This  sentence  may  be  re- 
corded,  4  G,  4,  c,  48.  There  are  several  other  statutes  in  par- 
ticular cases,  which  enact  the  same  in  substance.  See  59  G.  8, 
c.  113,  s.  17.  56  G.  3,  c.  64,  «.  44.  56  G.  3,  c.  63,  s.  45,  as  to 
the  Penitentiary !  6  G.  4,  c.  5,  s.  4,  5,  the  mutiny  act;  6  G.  4,  c. 
6|  s,  7,  8,  marine  forces. 

Evidence. 

Prove  the  order  of  transportation  by  a  certificate  in  writing, 
which  the  clerk  of  the  court  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  such  order  was  made  must  give 
upon  application,  and  which  is  made  evidence  upon  proof  of  the 
signature  and  official  character  of  the  person  signing  the  same ;  or 
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if  it  be  a  court  out  of  Great  Britain,  if  verified  by  the  seal  of  the 
court,  or  by  the  signature  of  the  judge  or  one  of  the  judges  of  the 
court,  without  further  proof.  5  G,  4,  c.  84,  s,  24.  The  certificate 
must  contain  the  effect  and  substance  of  the  indictment  and  con- 
viction of  such  offender,  and  of  the  sentence  or  order  for  trans- 
portation ;  merely  stating  that  the  prisoner  was  convicted  of  felo- 
ny, without  stating  the  nature  of  the  felony,  is  insufficient.  72.  v. 
Wat9ony  R,8^  Z2.  468.  You  must  also  prove  the  prisoner's  iden- 
tity. 

Prove  also,  that  the  defendant  was  at  large  before  the  expira- 
tion of  the  seven  years  for  which  he  was  ordered  to  be  transport- 
ed; and  it  is  for  the  defendant  to  shew  that  he  was  justified  in 
being  at  large,  as,  for  instance,  that  he  was  pardoned,  or  the  like. 


Sect.  5. 

Pefjury, 

Indictment  for  Perjury  in  an  affidavit  to  hold  to  bail, 

London,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  London,  grocer,  wickedly  and 
ipaliciously  contriving  and  intending  unjustly  to  aggrieve  one 
J.  N.,  and  him  the  said  J.  N.  to  put  to  great  expense,  and  also 
unjustly  and  maliciously  to  cause  him  the  said  J.  N.  to  be  arrest- 
ed for  the  sum  of  fifty  pounds  by  virtue  of  a  certain  writ  of  our 
lord  the  King,  called  a  Latitat,  to  be  sued  out  and  prosecuted  at 
the  suit  of  him  the  said  J.  S.,  on  the  third  day  of  May,  in  the 
first  year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
at  London  aforesaid,  at  the  parish  of  Saint  Dunstan  in  the  West, 
in  the  ward  of  Farringdon  Without,  came  in  his  proper  person 
before  Sir  W.  E.  T.  knight,  then  being  one  of  the  justices  of  the 
court  of  our  lord  the  King  before  the  king  himself,  and  then  and 
there  produced  a  certain  affidavit  in  writing  of  him  the  said  J.  S., 
and  then  and  there  before  the  said  Sir  W.  E.  T.  knight,  in  due 
form  of  law  was  sworn,  and  took  his  corporal  oath  upon  the  Ho- 
ly Gospel  of  God  concerning  the  truth  of  the  matters  contained 
in  the  said  affidavit,  (he  the  said  Sir  W.  E.  T.  knight,  then  and 
there  having  a  lawful  and  competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  J.  S.  in  that  behalf) ;  and  that 
the  said  J.  S.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  then  and  there,  upon  his  oath  aforesaid, 
before  the  said  Sir  W.  £.  T.  knight  (the  said  Sir  W.  E.  T. 
knight- then  and  there  having  a  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  S.  in  that  be- 
half) fakely,  corruptly,  knowingly,  wilfully,  and  maliciously,  in 
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and  by  bit  Mid  alBdafit  in  writing,  did  depote  and  swear  (amongrt 
other  things),  in  rabatanee,  and  to  the  elbet  following^  diat  is  to 
say,  that  J.  N.  (meaning  the  said  J.  N.  above  mentioned)  was 
then  justly  and  truly  indebted  unto  him  the  said  J.  S,  in  die  sum 
of  fifty  pounds  lor  goods  sold  and  dellTered  by  the  said  J.  S.  to 
the  sdd  J.  N.  and  at  his  (meaning  the  said  J.  N.'s)  request;  as 
in  and  by  the  said  aAdarit  of  the  said  J.  SL,  affiled  in  the  said 
court  of  our  said  lord  the  King  before  the  King  himself,  move 
fully  and  at  large  appears:  Whereas,  in  truth  and  in  iact^  the  said 
J.  N.,  at  the  thne  the  said  J.  S.  took  his  said  oath  and  made 
his  affldarit  aforesaid,  was  not  indebted  to  him  the  said  J.  S.  in 
the  sum  of  fifty  pounds  fi>r  goods  sold  and  delivered  by  the  said 
J.  S.  to  the  said  J.  N.;  and  whereas,  in  troth  and  in.fiict»  the 
said  J.  N.  was  not  then  indebted  to  the  said  J.  S.  in  the  sum  of 
fifty  pounds  on  any  aecount  whatsoever ;  and  whereas,  in  truth 
iind  In  fact,  the  said  J.  N.  was  not  then  indebted  to  the  said  J.  S. 
in  any  sum  whatsoever,  on  any  account  whatsoever:  And  so  the 
jurors  aforesdd,  upon  their  oaUi  afoiesdd,  do  say,  that  the  said 
J.  S.,  on  the  said  third  day  of  May  in  the  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  before  the 
said  Sir  W.  E.  T.  knight,  (he  the  said  Sir  W.  E.  T.  knight  then 
and  there  having  such  power  and  authority  as  aforesaid),  by  his 
own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt 
mind,  in  manner  and  form  afi>re8aid,  falsely,  widcedly,  wilfully 
and  corruptly  did  commit  wilful  and  corrupt  peijury ;  to  the  great 
displeasure  of  Almighty  God,  in  contempt  of  our  lord  the  King 
and  his  laws,  to  the  evil  and  permdous  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  See  the  precedent,  4  Went.  230. 
249.  271.  Cro,  Cir,  Com,  339,  340.  356.  It  it  not  neceeeary  to 
set  out  the  jurat  of  the  qffidaoit;  R,  v.  Embden,  9  Eatt,  437;  nor 
is  itnecesearyto  state  or  prove  that  the  qffUUmt  was  ti^filed  i»  or  et» 
hibited  to  the  court,  orinanif  nunmerused  by  the  defendant  or  others, 
R,  V.  Crossley,  7T.IL^\i.The  indictment  must  aUege  thai  the  da^ 
fendant  swore  wilfully  and  corrupHy,  R.  v.  Stevens,  5  B.^C,  246. 
Where  a  true  bill  for  perjury  wasfaimd,  and  the  judge  at  the  aeeiaee 
having  rrfused  to  try  it  on  account  cf  manifest  imperfectiotu  in  tha 
record,  a  new  bill  woe  preferred,  whereupon  the  defendant  was- 
found  guilty  s  but  a  new  trial  was  granted;  and  then  the  proee^ 
cutor,  instead  of  taking  down  the  old  record  again,  preferred  a  newk 
indictment  (for  the  same  tiffenee),  and  removed  it  into  the  Court 
cf  Kin^s  Bench  by  certiorari,  Ma  court  refused  to  stay  proceeds 
ings  upon  that  indictment  until  the  prosecutor  paid  the  eoete  of 
tH  former  proceedings,  R,  v.  Tremeame,  5  B,8fC,  761. 

Perjury  is  punishable  at  common  law  with  fhe,  imprieenmentf. 
[hard  labour,  3  0. 4,  c.  114),  and  pillory,  at  the  discretion  rfthe 
court  t  and,  by  stat.  3  Q,  2,  c.  25,  s,  2,  the  judge  may  order  the 
party  to  be  transported,  or  to  be  imprisoned  and  kept  to  hard  labour 
in  the  house  of  correction,  for  a  term  not  exceeding  seven^  ytere. 
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Set  ante,  p,  157.  ThefoUe  affirmation  of  a  quaker  U  punithabk 
in  the  tame  manner.  22  G.  2,  c.  46,  s,  36.  9  G,  4,  c.  32.  See 
ante,  p.  144. 

An  oath  or  affirmation,  to  amount  to  perjury,  must  be  taken 
in  a  judicial  proceeding,  before  a  competent  jurisdiction;  it  must 
also  be  material  to  the  question  depending,  and  £d8e.  R.  t.  Atf' 
iett,  17.jR.69. 

1.  It  must  be  taken  in  a  judicial  proceeding. — As,  if  he  swear 
lalsely,  when  examined  as  a  witness  at  a  trial;  or  in  an  answer 
to  a  bill  in  equity;  5  Mod.  348.  3  Inst,  166;  or  in  depositions 
in  a  court  of  equity^  5  MotL  348 ;  or  in  an  affidavit  in  the  courts 
of  King's  Bench,  Common  Pleas,  Chancery,  &c.;  5  Mod,  348. 
1  Show,  335.  397.  1  Ro,  Rep.  79,  per  Coke,  C.  J.;  or  upon  a 
wager  of  law;  Noy,  128;  or  upon  a  commission  for  the  examina- 
tion of  witnesses;  Cro,  Car,  99.  SeeXB^Sf  P.  240;  or  in  justi- 
fying ban  in  any  of  the  courts ;  or  upon  an  examination  before 
a  ma^trate;  or  in  a  judidal  proceeding  in  a  court  baron,  5  Mod, 
348.  1  Mod,  55,  per  Twisden,  J.,  or  ecclesiastical  cour^  5  Mod, 
348,  or  any  other  court,  whether  of  record  or  not.  See  1  Hawk. 
c,  69,  t.  3.  It  is  doubted  if  peijury  can  be  assigned  upon  the 
oath  made  for  the  purpose  of  obtaining  a  marriage  license;  12.  y, 
Alexander,  1  Leach,  63.  Imt  tee  1  Vent,  370;  and  in  /L  v.  Fot" 
ter,  iZ.  4".  A  459,  a  false  oath  taken  before  a  surrogate,  to  procure 
a  marriage  license,  was  holden  not  sufficient  to  support  a  prose* 
cution  for  perjury.  In  such  a  case,  it  is  usual  to  indict  as  for  a 
mere  nusdemeanor  at  common  law.  If  the  indictment  only 
charges  the  taking  the  £Use  oath,  without  stating  it  was  for  the 
purpose  of  procuring  a  license,  or  that  a  license  was  thereby  pro- 
cured, the  party  cannot  be  punished  thereon  as  for  a  misde- 
meanor: but  if  the  purpose  is  to  obtiun  a  license,  and  the  li* 
cense  is  obtained,  and  the  marriage  had,  the  party  may  be  in- 
dicted as  for  a  misdemeanor.  R.  y.  Fetter,  R,S^R,  459.  But 
perjury  may  be  assigned  upon  the  oath  against  simony,  taken  by 
clergymen  at  the  time  of  their  institution.  R,  y.  Lewit,  1  Str.  70. 

2.  It  must  be  taken  before  a  competent  jurisdiction. — For,  if  it 
appear  to  have  been  taken  before  a  person  who  had  no  lawfhl 
authority  to  administer  it,  3  Inst,  165,  166,  or  who  had  no  ju- 
risdiction of  the  cause,  3  Inst.  166.  Yelv,  111,  the  defendant  must 
be  acquitted.  See  R.  v.  Crotsley,  7  T,R.  S15.  1  Hawk,  e,  69, 
t,  8, 4.  Bac.  Abr.  Perjury,  (A).  R,  v.  Dunn,  1  i).  4*  A.  10.  22. 
Y,  Hanks,  3C.  i^  P.  419.  But  it  is  not  necessary  in  the  indict- 
ment to  shew  the  nature  of  the  authority  of  the  party  adminis- 
tering the  oath.  R.  v.  CaUanan,  6B.^  C.  602. 

3.  That  part  of  the  oath,  upon  which  the  peijury  is  assigned, 
must  be  material  to  the  matter  then  under  the  consideration  of 
the  court  3  Inst.  167.  J2.  y.  Nichol,  I  B.  8f  A.  21.-yAs,  for 
Instance,  if  a  witness  be  asked  whether  goods  were  paid  for  on 
a  particular  day,  and  he  answer  in  the  affirmatiye-*'if  the  goods 
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were  retlly  paid  for,  though  not  on  that  particular  day,  it  will 
not  be  perjury,  2  Bo.  Bep,  41,  42,  unless  the  day  be  material. 
So,  if  a  man  swear  that  J.  S.  beat  another  with  his  sword,  and 
it  turn  out  that  he  beat  him  with  a  stick,  this  is  not  peijury;  for 
all  that  was  material  was  the  battery.  Heiley,  97.  See  1  Hatok. 
e.  69,  i,  8.  But  peijury  may  be  assigned  upon  a  man's  testi- 
mony as  to  the  credit  of  a  wimess.  2  Salk,  514.  Or  he  may  be 
peijured  in  his  answer  to  a  bill  in  equity,  though  it  be  in  a  mat- 
ter not  charged  by  the  bill.  5  Mod,  348.  semh.  1  Sid.  274. 106. 

4.  It  nmst  be  either  folse  in  fact ;  or,  if  true,  the  defendant 
must  not  have  known  it  to  be  so.  1  Hawk.  c.  69,  «.  6.  3  Inst 
166.  Palmer,  294. — As,  for  instance,  if  a  man  swear  that  J.  N.. 
revoked  his  will  in  his  presence — if  he  really  had  revoked  it,  but 
it  were  unknown  to  the  witness  that  he  had  done  so,  it  is  per- 
jury. Hetley,  97.  And  a  man  may  be  indicted  for  peijury,  in 
swearing  that  he  believes  a  fact  to  be  true,  which  he  must  know 
to  be  false.  Per  Lord  Mansfieldf  in  R.  v.  Pedley,  1  Leach,  327. 
See  1  Hawk.  c.  69,  s.  7.     3  Jnst.  166.     1  Sid.  419,  cant. 

5.  The  &lse  oath  must  be  taken  deliberately  and  intentional- 
ly.— For,  if  done  from  inadvertence  or  mistake,  it  cannot  amount 
to  voluntary  and  corrupt  peijury.  1  Hawk.  c.  69,  s.  2.  There- 
fore, where  perjury  is  assigned  on  an  answer  in  equity,  or  an 
affidavit,  &c.,  the  part  on  which  the  perjury  is  assigned  may  be 
explained  by  another  part,  or  even  by  a  subsequent  answer,  &c. 
1  Sid.  419.    Com.  Dig.  Just,  of  Peace,  (B).  102. 

Now,  all  these  things  must  appear  upon  the  face  of  the  in- 
dictment, and  be  proved  as  laid.  In  the  introductory  part  of 
the  indictment,  circumstances  are  stated  which  shew  that  the 
oath  was  taken  in  a  judicial  proceeding,  before  a  competent  ju- 
risdiction, and  was  material  to  the  matter  then  before  the  court ; 
the  oath  is  then  set  out;  and  the  peijury  is  then  assigned  upon 
it,  that  is,  some  one  or  more  of  the  affirmative  assertions  in  it  are 
negatived,  or  the  negative  assertions  contradicted  by  the  opposite 
affirmative. 

If  it  appear  sufficiently  from  the  oath  itself,  that  it  was  mate- 
rial to  the  matter  then  before  the  court,  it  is  unnecessary  to  aver 
that  fact:  see  2  Stark.  N.  P.  C.  423,  n. :  but  if  it  do  not  appear, 
then  the  materiality  of  that  part  of  the  oath  upon  which  peijury 
is  assigned  must  be  averred;  R.  v.  M* Heron,  5  7.  B.  316,  cit. 
R.  v.  Niehol,  \  B.  8f  A,2\\  as,  for  instance,  if  the  perjury  were 
committed  upon  the  trial  of  a  cause,  it  should  be  averred  that  it 
then  and  there  became  a  material  question  whether  J.  N.  was  at 
B.  on  such  a  day,  and  then  it  may  be  stated  that  J.  S.  swore  at 
that  trial  that  J.  N.  was  not  at  B.  on  that  day ;  and,  lastly,  pro- 
ceed to  assign  the  perjury.  This  mode  of  pleading  will  at  once 
shew  the  materiality  of  the  evidence  ;  and  it  is  deemed  sufficient, 
without  setting  out  so  much  of  the  proceedings  of  the  former  trial 
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as  might  otherwise  be  necessary  to  shew  that  it  was  material.  EL 
^,Dowlin,5  T.R.  318. 

The  oath  is  next  set  out,  tc^ether  with  such  iunuendos  as 
may  be  necessary  to  render  the  matter  of  it  intelligiblCi  and  to 
connect  it  clearly  with  the  assignments  of  perjury  contained  in 
the  subsequent  part  of  the  indictment.  As  to  the  use  and  neces- 
sity of  an  innuendo  generally,  see  antey  p,  398,  399,  emd  tee  1 
T.  R.  70. 

And  lastly,  as  to  the  assignments  of  peijury. — They  must  be 
by  special  averment,  negativing  the  oath,  or  some  part  or  parts 
of  it ;  merely  saying  that  the  defendant  falsely  swore  so  and  so, 
would  be  bad,  and  even  perhaps  error.  See  R.  v.  Perrot,  ante, 
p,  239.  Where  a  man  swore  to  a  fact  before  a  committee  of  the 
House  of  Commons,  and  afterwards  swore  directly  the  contrary 
before  a  committee  of  the  House  of  Lords :  an  information  set- 
ting out  the  substance  of  his  evidence  upon  both  occasions,  and 
concluding  '*  and.so,  &c.  the  said did  commit  wilful  and  cor- 
rupt peijury," — was  holden  bad,  because  it  did  not  appear  from 
it,  which  oath  was  false,  which  true.  R,  v.  Harris,  I  D.  ^  R,  578, 
5  B,^A,  926. 

As  to  the  certainty  with  which  the  offence  must  be  set  out  in 
the  indictment — Formerly,  such  a  degree  of  nicety  was  required, 
that  it  was  difficult  to  obtain  a  conviction.  But  now,  by  stat. 
23  €r.  2,  c.  11,  «.  1,  it  is  sufficient  to  set  forth  the  substance  of 
the  offence  chaiged  upon  the  defendant,  and  by  what  court,  or 
before  whom,  the  oath  was  taken  (averring  such  court  or  person 
to  have  a  competent  authority  to  administer  the  same),  together 
with  the  proper  averment  or  averments  to  falsify  the  matter 
wherein  the  perjury  is  assigned,  without  setting  forth  the  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of  any 
record  or  proceeding,  either  in  law  or  in  equity,  other  than  as 
aforesaid,  and  without  setUng  out  the  commission  or  authority 
of  the  court  or  person  before  whom  the  perjury  was  committed. 
If,  however,  the  prosecutor  undertake  to  set  out  more  of  the  pro- 
ceedings than  he  need,  under  this  statute,  he  must  do  it  cor- 
rectly, and  a  variance  will  be  fatal.  5  T,  R.  317.  See  ante,  p. 
95.  Where  perjury  is  assigned  upon  several  parts  of  an  affidavit, 
those  parts  may  be  set  out  in^he  indictment  as  if  continuous,  al- 
though they  are  in  fact  separated  by  the  introduction  of  odier 
matter.  £.  v.  Callanan,  6  B,  S^C,  102.  See  R.  v.  Soloman,  R. 
4-  M,  N.  P.  a  252. 

Evidence, 

1.  In  this  particular  indictment  there  happens  to  be  nothing 
in  the  introductory  part  of  it  that  requires  proof;  but  in  other 
cases,  it  may  be  laid  down  as  a  general  rule,  that  every  part  of 
the  introductory  part  of  the  indictment,  which  cannot  be  reject- 
ed as  surplusage,  must  be  proved  in  substance  as  laid. 
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2.  The  OQatter  iwoni,  must  be  proved.  If  in  writing*  it  mutt 
be  piodaced.  To  support  tlie  present  indictment,  get  the  Fi- 
lacer or  other  officer  in  whose  custody  tlie  affldant  is,  to  produce 
it  at  the  trial ;  and  prove,  either  directly  or  drcnmstantially,  that 
It  was  sworn  to  by  the  defendant;  as,  for  instance,  that  the  name 
tnlMcribed  to  it  is  of  the  defendant's  handwriting,  and  that  it  was 
tt  Ills  suit  J.  S.  was  holden  to  bail,  or  the  like.  Where  peijury 
it  assigned  upon  an  answer  to  a  bill  in  equity,  it  is  sufficienti 
after  produdng  the  bill  or  a  copy  of  it,  to  produce  the  answer, 
aad  prove  either  that  the  defendant  was  sworn  to  it,  or  that  the 
ri^ature  to  it  is  of  the  defendant's  handwriting,  and  that  the 
name  sulMcribed  to  the  jurat  is  the  name  and  handwriting  of  a 
master  or  other  person  tiaring  authority  for  that  purpose.  R.  v. 
JIbrrit,  2  Bur,  1189.  R,  v.  Benton,  2  Camp,  508.  And  the 
tame  as  to  depositions  in  equity,  ue  ante,  p.  1 20,  and  other  sim]- 
lar  cases,  so  at  least  as  to  throw  upon  the  defendant  the  onus  of 
proving  that  he  was  personated.  2  Bur,  1189.  And  it  is  ne- 
cessary to  prove  in  substance  the  whole  of  what  is  set  out  in  the 
indictment  as  having  been  sworn  by  the  defendant ;  proring  a 
part  only,  it  seems,  is  not  sufficient.  R,  v.  Jones,  Peake,  37. 
Also  it  must  be  proved  literally  or  substantially  as  set  out ;  R,  v. 
Leefe,  2  Quip,  134;  any  variance  in  substance  between  the  in- 
dictment and  evidence,  in  this  respect,  will  be  £eital ;  See  R.  v. 
Taiflor,  1  Camp,  404.  and  tee  2  Id.  509.  1  Stark,  N,  P,  C,  518. 
\  T.  R,  237,  n.  240,  m.  14  Eatt,  218,  n.;  but  the  record  may 
be  amended  at  the  triaL  See  ante,  p,  95.  So,  if  it  be  stated 
that  the  defendant  was  sworn  on  the  Gospel,  and  it  be^proved 
that  he  was  sworn  in  a  diiferent  manner,  according  to  die  cos* 
torn  of  his  country,  the  variance  wiU  be  fataL  R,  v.  M* Arthur, 
Peake,  155.  But  if  it  is  not  proved  that  he  was  sworn  in  any 
other  manner,  proof  that  he  was  sworn  generally  and  was  exa- 
mined will  support  this  allegation.  R  v.  Rowley,  BmifM,N,  P.  C 
302.  To  prove  that  the  person  who  administered  the  oath  had 
authority  to  do  so.  It  is  merely  necessary  to  prove  that  he  per- 
formed the  duties  of  a  certain  office  (without  shewing  his  ap- 
pointment), R,  V.  VereUt,  3  Camp.  432,  and  (if  the  court  will 
not  judicially  notice  it)  that  the  person  lawfully  ezerdttug  the 
duties  of  that  office  hat  authority  to  administer  an  oath  in  such  a 
case. 

8.  Some  one  or  more  of  the  assignments  of  peijury  must  be 
proved  by  two  witaesses;  tee  ante,  p.  145 ;  and  tiie  assignment 
to  proved  must  be  upon  a  part  of  the  matter  sworn,  which  was 
material  to  the  matter  before  the  court  at  the  time  the  oath  was 
taken.  Also,  it  must  not  only  be  proved  that  the  matter  sworn, 
or  part  of  it,  is  &lse,  but  it  must  appear,  either  directly  or  from 
circumstances,  that  the  defendant  knew  it  to  be  to,  and  that  he 
swore  to  it  deliberately.    See  ante,  p,  426. 
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Indictment  for  Perjury  upon  a  Trial  at  the  Jstizet. 

Surrey,  to  wit: — The  jurors  for  our  lord  the  Kuig  upon  their 
oath  present,  that  heretofore,  to  wit,  at  the  assizes  holden  for  the 
county  of  Surrey,  on  the  thirtieth  day  of  March,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  Kings- 
ton upon  Thames  in  the  said  county,  before  Sir  J.  B.  knight,  one 
of  the  justices  of  our  said  lord  the  King,  assigned  to  hold  pleaa 
in  the  court  of  our  lord  the  King  before  the  King  himself,  and 
Sir  J.  A.  P.  knight,  one  of  the  justices  of  our  said  lord  the  King 
of  the  bench  at  Westminster,  justices  of  our  said  lord  the  King, 
assigned  to  take  the  assizes  in  and  for  the  said  county  of  Surrey, 
a  certain  issue  between  one  J.  L.  and  one  J.  W.,  in  a  certain  plea 
of  trespass  and  assault,  wherein  the  said  J.  L.  was  plaintiff,  and 
the  said  J.  W.  defendant,  came  on  to  be  tried  in  due  form  of  law, 
and  was  then  and  there  tried  by  a  jury  of  the  county  in  that  be- 
half duly  sworn  and  taken  between  the  parties  aforesaid ;  upon 
which  said  trial,  J.  S.,  late  of  the  parish  of  B.  in  the  county  of  S., 
labourer,  then  and  there  appeared  as  a  witness  for  and  on  behalf 
of  the  said  J.  W.  the  defendant  in  the  plea  aforesaid,  and  was 
then  and  there  duly  sworn,  and  took  his  corporal  oath  upon  the 
Holy  Gospel  of  God,  before  the  said  Sir  J.  B.  knight,  and  the 
said  Sir  J.  A.  P.  knight,  so  being  such  justices  as  aforesaid,  that 
the  evidence  which  he  the  said  J.  S.  should  give  to  the  court  there, 
and  to  the  said  jury  so  sworn  as  aforesaid,  touching  the  matter 
then  in  question  between  the  said  parties,  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  (they  the  said  Sir 
J.  B.  knight,  and  Sir  J.  A.  P.  knight,  justices  as  aforesaid, 
then  and  there  having  sufScient  and  competent  authority  to  ad« 
minister  the  said  oath  to  the  said  J.  S.  in  that  behalf).  And  the 
jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that,  at  and  upon  the  trial  of  the  said  issue  so  joined  between 
the  said  parties  as  aforesaid,  it  then  and  there  became  and  was  a 
material  question  whether  tiie  said  J.  W.  assaulted  and  beat  the 
said  J.  L.  And  the  jurors  first  aforesaid,  upon  their  oath  afore- 
ssud,  do  further  present,  that  the  said  J.  S.,  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  nor  regard- 
ing the  laws  of  this  realm,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  contriving  and  intending  to  pervert 
the  due  course  of  law  and  justice,  and  unjustiy  to  aggrieve  the 
said  J.  L.  the  pluntiff  in  the  said  issue,  and  to  deprive  him  of 
the  benefit  of  his  suit  then  in  question,  and  to  subject  him  to  the 
payment  of  sundry  heavy  costs,  charges  and  expenses,  then  and 
there  on  the  trial  of  the  said  issue,  upon  his  oath  aforesaid,  false- 
ly, corruptiy,  knowingly,  wilfully,  and  maliciously,  before  the 
said  jurors  so  sworn  as  aforesaid,  and  before  the  said  Sir  J.  B. 
knight,  and  Sir.  J.  A.  P.  knight,  justices  as  aforesaid,  did  depose 
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and  swear  (amongst  other  things)  in  substance  and  to  the  effect 
fidlowing,  that  is  to  say,  that  {here  set  out  the  evidence^  namely, 
the  €X€mination  or  cross-examination  {upon  whichever  you  mean  to 
assign  the  perjury,  see  R,y.  Dowlin,  Peake,  170,)  of  J,  SL,  toge- 
ther with  the  necessary  intiuendos'].    Whereas,  in  truth  and  in  fact 
[4««  SfC  proceeding  to  assign  the  perjury  as  in  the  precedent,  tmte, 
p,  424].     And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  ^  4^.  as  in  the  precedent,  ante,  p.  424.     See  the  prece- 
dents, 4  Went.  266.  273.    Cro.  Circ.  Com.  351.  353.     And  see, 
where  the  perjury  was  committed  on  the  trial  of  an  indictment  or 
information,  4  H'ent.  239, 275.    6  Id.  396.    Cro.  Circ.  Com.  359. 
362, 364.  R.  t.  Stevens,  5  £.  ^  C.  246.     Where  perjury  is  cwn- 
mitted  by  a  witness  before  any  justice  of  assize,  nUi  prius,  or  gaol 
delivery,  the  judge  is  empowered  to  order  the  party  to  be  prosecut- 
ed, and  to  assign  counsel  for  that  purpose,  and  such  prosecution 
shall  be  carried  on  without  payment  of  fees,  Sfc.  23  G.  2,  c.  11,  s. 
3.     ITte  ccurt  by  which  the  oath  was  administered  must  be  cor- 
rectly described.     Where  an  indicimetit  stated  the  oath  to  have 
been  taken  before  justices  assigned  to  take  the  assizes,  before  A.B. 
one  of  the  said  justices,  Sfc,  and  it  appeared  that  the  oath  iimu  ad- 
ministered when  the  judge  was  sitting  under  the  commission  of  oyer 
and  terminer  and  gaol  delivery,  it  was  holden  a  fatal  variance.  R. 
V.  Lincoln,  R.^ILA21.  See  ante,  p.  94,  95. 

Evidence. 

Produce  an  oflBce  copy  of  the  record  of  the  trial,  at  which  the 
perjury  is  alleged  to  haTe  taken  place;  or,  at  least,  produce  the 
mei  prius  record ;  see  ante,  p.  11 8 ;  in  order  to  prove  that  such  a 
trial  took  place.  Then  prove  the  evidence  the  defendant  gave 
upon  it,  by  the  testimony  of  some  pei^on  who  was  present  at  the 
trial.  It  is  su£Bcient  for  this  purpose,  if  (he  witness  state  from 
recollection  the  evidence  the  defendant  gave,  though  he  did  not 
take  it  down  in  writing,  and  cannot  say  with  certainty  that  it  was 
all  the  evidence  the  defendant  gave,  if  he  can  say  with  certainty 
that  it  was  all  he  gave  on  that  point,  and  that  he  said  nothing  to 
qualify  it.  R.  v.  Rowley,  R.S^M.  111.  And  lastly,  prove  the  as> 
agnments  of  perjury  by  two  witnesses,  as  directed  ante,  p.  428. 


Indictment  for  Perjury,  upon  a  Complaint  before  a  Magietrate. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  surgeon,  wickedly  and  maliciously  contriving  and  intending 
unjustly  to  aggrieve  one  J.  N.,  and  him  the  said  J.  N.  to  subject 
to  the  punishments,  pains,  and  penalties  by  the  laws  of  this  realm 
provided  for  persons  guilty  of  felony  and  larceny,  on  the  third 
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day  of  May*  in  the  first  year  of  the  reign  of  our  sovereign  lord 
William  the  Fourth,  at  the  parish  aforesaid,  in  the  county  afore- 
said, came  in  his  proper  person  before  A.  C.  esquire,  then  and 
yet  being  one  of  the  justices  of  our  said  lord  the  King,  assigned 
to  keep  the  peace  of  our  said  lord  the  King  in  and  for  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdeeds  committed  in  the  said  county,  and 
then  and  there  before  the  said  A.  C.  esquire  in  due  form  of  law 
was  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of 
God  (he  the  said  A.  C.  then  and  there  having  a  lawful  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  the 
said  J.  S.  in  that  behalf);  and  that  the  said  J.  S.  being  so  sworn 
as  aforesaid,  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  then  and  there, 
upon  his  oath  aforesaid,  before  the  said  A.  C.  esquire  (the  said 
A.  C.  then  and  there  having  a  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  S.  in  that  be* 
half  as  aforesaid),  upon  a  certain  information,  intituled,  **  Mid- 
dlesex, to  wit: — The  information  of  Mr.  J.  S.   [(^c.  setting  out 
the  title  of  the  information']^  falsely,  corruptly,  knowingly,  wil- 
fully, and  maliciously  did  say,  depose,  swear,  and  give  informa- 
tion in  writing  (amongst  other  things),  in  substance  and  to  the 
effect  following,  that  is  to  say — This  informant  (meaning  the  said 
J.  S.)  upon  his  oath  ssuth,  [so  proceeding  to  set  out  the  defendant's 
information  upon  oath  before  A,  C,  with  the  necessary  innuendos; 
and  then  proceed  to  assign  the  perjury:'}  Whereas,  in  truth  and 
in  fact,  ^c,  as  ante,  p.42i;  then  conclude :  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  S(c.  as  ante,  p.  424. 
See  the  precedents,  4  Went,  232,  244.  Cro.  Circ.  Com,  332.  And 
see  as  to  the  indictment  and  evidence,  ante,  jd.  425  et  seq. 

See  t?ie  following  precedents : — of  an  indictment  for  perjury  upon 
the  hearing  of  an  appeal  at  the  Quarter  Sessions,  Cro.  Circ.  Com, 
334;  in  affidavits  upon  several  occasions.  Id.  336.  365.  4  Went. 
242.  246.  253.  258.  260.  263,  264.  277,  278.  281.  287;  in  an 
affidavit  by  a  petitioning  creditor,  C.  C.  C  345 ;  in  justifying  bail, 
6  Went.  423,  424 ;  upon  executing  a  writ  of  inquiry,  C.  C,  C  361 ; 
in  an  answer  to  a  bill  in  equity,  C.  C.  C.  342. 357 ;  in  depositions 
in  equity,  4  Went.  292;  in  depositions  in  the  ecclesiastical  court, 
A  Went.  235.  297;  before  arbitrators,  4  Went.  256;  before  an 
election  committee  of  the  House  of  Commons,  4  Went.  300. 


Indictment  for  Subornation  of  Perjury. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  in  Trinity  term,  in  the 
first  year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
a  certain  isjsue  was  joined  in  the  court  of  bur  lord  the  King  be- 
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fore  the  King  bimaelf,  (the  nid  coart  then  and  i6U  being  holden 
tft  Westndnster,  in  the  county  of  Middlesex),  l^efore  (me  J.  L.  and 
one  J.  W.,  in  a  certain  pka  of  trespass  and  assault,  In  wfai<^  die 
•aid  J.  L.  was  pluntiff  and  the  said  J.  W.  defendant.    And  l3ie 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  and  before  the  trial  of  the  said  issue  as  hereiii* 
after  mentioned,  and  whilst  the  same  was  depending,  to  wi^  on 
the  third  day  of  July  in  the  year  aforesaid,  J.  S.,  late  of  Ifae 
parish  of  B.,  in  the  county  of  If.,  tailor,  not  having  the  foar  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  wickedly  contriving  and  intending  to 
pervert  the  due  course  of  law  and  justioe,  and  wickedly  and  ma- 
liciously contriving  and  intending  unjustly  to  aggrieve  the  said 
J.  Ihf  tfie  plaindff  in  the  said  issue,  and  to  deprive  him  of  the 
benefit  of  his  suit  then  in  question,  and  to  subject  him  to  the 
payment  of  sundry  heavy  costs,  chaiges,  and  expenses,  then  and 
there,  to  wit,  on  die  day  and  year  aforesaid,  at  the  parish  afore- 
and  in  the  county  aforesaid,  unlawfully,  corruptly,  wickedly, 
and  maliciously  did  solidt,  suborn,  instigate,  and  endeavour  to 
persuade  one  J.  N.  to  be  and  appear  as  a  witness  at  the  trial  of 
the  said  issue,  for  and  on  behalf  of  the  said  J.  W.  the  defendant 
in  the  said  issue,  and  upon  the  said  trial  fklsely  to  swear  and 
give  in  evidence,  to  and  before  the  jurors  which  riiould  be  sworn 
to  try  the  issue  aforesaid,  certain  matters  mat^ai  and  relevant 
to  the  said  issue,  and  to  the  matters  therein  and  thereby  put  in 
issue,  in  substance  and  to  the  effect  following,  that  is  to  say,  that 
[the  said  J.  W.  (meaning  the  defendant  in  the  issue  aforesaid) 
did,  on'a  certain  day  then  past,  to  wit,  on  the  tenth  day  of  AprU 
in  the  year  aforesaid,  beat,  wound,  and  bruise  the  said  J.  L., 
(meaning  the  pluntiff  in  the  issue  aforesaid),  and  did  knock  him 
the  said  J.  L.  down,  and  with  a  large  stick  did  then  and  there 
beat,  wound,  and  bruise,  and  greatly  disfigure  the  said  J.  L., 
whilst  he  was  so  down].     And  the  jurors  first  aforesaid,  upon 
their  oath  aforessud,  do  further  present,  that  afterwards,  to  wit, 
at  the  sittings  at  Nisi  Prius  holden  after  Trinity  term  aforesaid, 
at  Westminster,  in  the  county  aforesaid,  before  the  Right  Ho- 
nourable Charles  Lord  Tenterden,  his  Majesty's  chief  justice  as- 
signed to  hold  pleas  in  the  court  of  our  said  lord  the  ^ngbef(Ae 
the  King  hhnself,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  the  issue  afore- 
said came  on  to  be  tried|  and  was  then  and  there  tried  by  a 
jury  of  the  country  in  that  behalf  duly  sworn  and  taken  between 
the  parties  aforesaid ;  upon  which  said  trial  the  said  J.  N«,  in  con- 
sequence, and  by  the  means,  encouragement,  and  effect  of  the 
sud  wicked,  and  corrupt  subornation  and  procurement  of  the 
said  J.  S.,  did  then  and  there  appear  as  a  witness  for  and  on  be- 
half of  the  said  J.  W.  the  defendant  in  the  plea  above  mentioned, 
ahd  was  then  and  there  duly  sworn,  and  took  his  corporal  oath 
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upon  the  Holy  Gospel  of  God  before  the  said  Charles  Lord  Ten* 
terden»  bis  Majesty*s  chief  justice  as  aforesaid,  that  the  evidence 
which  he  the  said  J.  N.  should  give  to  the  court  there,  and  to 
the  jury  so  sworn  as  aforesaid,  touching  the  matter  then  in  ques- 
tion between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  (he  the  said  Charles  Lord  Ten- 
terden,  chief  justice  as  aforesaid,  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath  to  the  said 
J.  N.  in  that  behalf) ;  and  that  at  and  upon  the  trial  of  the  said 
Issue  so  joined  between  the  said  parties  as  aforesaid,  it  then  and 
there  became  and  was  a  material  question,  whether  the  said  J.  W. 
assaulted  and  beat  the  said  J.  L. ;  and  the  said  J.  N.,  being  so 
sworn  as  aforesaid,  then  and  there,  at  the  trial  of  the  said  issue, 
upon  his  oath  aforesud,  falsely,  corruptly,  and  wilfully,  before  the 
said  jurors  so  sworn  and  taken  between  the  said  parties  as  afore- 
said, and  before  the  said  Charles  Lord  Tenterden,  chief  justice 
as  aforesaid,  did  depose  and  swear  (amongst  other  things)  in 
substance  and  to  the  effect  following,  that  is  to  say ;  that  [here 
set  out  J.  N.*s  evidence,  in  substance  the  same  as  is  above  stated, 
fohere  the  subornation  is  charged  .*]  Whereas,  in  truth  and  in  fact 
the  said  J.  W.  did  not  [4*^.  so  proceeding  to  assign  the  perjury  as 
in  the  precedent,  ante,  p.  424] ;  and  whereas,  in  truth  and  in  fact, 
the  said  J.  S.,  at  the  time  he  so  solicited,  suborned,  instigated,  and 
endeavoured  to  persuade  the  said  J.  N.  falsely  and  corruptly  to 
swear  as  aforesaid,  well  knew  that  [Sfc,  pursuing  the  words  in  the 
assignments  of  perjury]  :  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  J.  S.,  on  the  said  third  day 
of  July,  in  the  first  year  of  the  reign  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,   did  unlawfully,  corruptly, 
wickedly,  and  maliciously,  suborn  and  procure  the  said  J.  N.  to 
commit  wilful  and  corrupt  perjury  in  and  by  his  oath  aforesaid, 
before  the  said  jurors  so  sworn  and  taken  between  the  said  par* 
ties  as  aforesaid,   and  before  the  said  Charles  Lord  Tenterden, 
chief  justice  as  aforesaid,   (the   said  Charles  Lord  Tenterden 
then    and   there  having  sufficient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  N.) :  to  the 
great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.    See  the  pre- 
cedents, C.  C.  C.  379.  380.    4  Went,  234. 250.    By  stat,  23  G,  2, 
ell,  s»  2,  in  an  indictment  for  subornation,  it  is  **  sufficient  to  set 
forth  the  substance  of  the  offence  charged  upon  the  defendant,  with- 
out setting  forth  the  bill,  answer,  information,  indictment,  decki' 
ration,  or  any  part  of  any  record  or  proceeding,  either  in  law  or  in 
equity,  and  without  setting  forth  the  commission  or  authority  of  the 
court  or  person  before  whom  the  perjury  was  committed,**   Punish  - 
able  in  the  same  manner  as  perjury.  See  ante,  p.  424. 

u 
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Evidence, 

'  Prove  the  perjury  committed,  as  directed  antefp.  428 ;  for,  un- 
less this  be  proved,  the  defendant  cannot  be  found  guilty  of  the 
subornation ;  1  Hawk,  c,  69,  «.  10 ;  and  the  mere  production  of 
the  record  of  J.  N/s  conviction  for  the  peijury  (if  he  were  con- 
victed) would  not,  it  seems,  be  sufficient  evidence  of  the  perjury 
having  been  committed.  R,  v.  Reillt/t  1  Leach,  454. 

And  prove  the  previous  subornation,  as  laid  in  the  indictment, 
namely,  that  the  defendant  solicited  or  procured  J.  N.  to  prove 
so  and  so  upon  the  trial  of  the  issue,  knowing  the  same  to  be 
false,  or  that  J.  N.,  by  giving  such  evidence,  would  be  committing 
perjury. 


Particular  Statutes  applicable  to  Pet  jury, 

48  G.  3,  c.  142,  s.  4,  26;  52  G.  3,  c.  129,  s.  2,  7 :  Government 
anJiuities, — 51  G.  3,  c.  15^  s.  9, 10:  Exchequer  Bills, — 55  G.  3, 
c.  184,  s.  52,  53:  Stamps.— 6  G,  4,  c  106,  s.  31 :  Customs. — 7  & 
8  G.  4,  c.  53,  s.  29,  30,  31 :  Excise.— S9  &  40  G.  3,  c.  89,  s.  36: 
Naval  stores. — 6  G.  4,  c.  78,  s.  29:  Quarantine. — 6G.  4,  c  125, 
5.80:  Pilotage. — 43  G.  3,  c.  56,  s.  20:  Fessels  carrying  passen- 
gers.— 6  G.  4,  c.  16,  s.  99 :  Bankrupts. — 7  G.  4,  c.  57,  s.  71 :  In- 
solvents.— 2  &  3  A.  c.  4,  s.  18,  19 :  Registry  acts. — 6  G.  4,  c.  110. 
s.  49:  Ship  registry. — 41  G.  3,  c.  109,  s.  43:  Inclosure  act, — IS 
G.  2,  c.  18,  s.  1 ;  J  9  G.  2,  c.  28:  Perjury  at  elections. 


Sect.  6. 

Bribery. 

Indictment  for  attempting  to  bribe  a  Constable. 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  on  the  third  day  of 
May,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William 
the  Fourth,  at  the  parish  of  B.,  in  the  county  of  M.,  one  A.  C. 
esquire,  then  and  yet  being  one  of  the  justices  of  our  said  lord 
the  King  assigned  to  keep  the  peace  of  our  said  lord  the  King  in 
and  for  the  county  aforesaid,  and  also  to  hear  and  determine  di- 
vers felonies,  trespasses,  and  other  misdeeds  committed  in  the  said 
county,  did  then  and  diere  make  a  certain  warrant  under  his 
hand  and  seal,  in  due  form  of  law,  bearing  date  the  day  and  year 
aforesaid,  directed  to  all  constables  and  other  peace  officers  of 
the  said  county,  and  especially  to  J.  N.,  thereby  commanding 
them,  upon  sight  thereof,  to  take  and  bring  before  him  the  said-- 
A.  C.  so  being  such  justice  as  aforesaid,  or  some  other  of  his 
Majesty's  justices  of  the  peace  for  the  said  county,  the  body  of 
D.  F.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  to  an- 
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swer  l^c.  8gc,  as  in  the  warrant] ;  and  which  said  warrant  alter- 
vrards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  was  delivered  to  the  said  J.  N.,  then 
being  one  of  the  constables  of  the  same  parish,  to  be  executed  in 
due  form  of  law.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaud,  do  further  present,  that  J.  S.,  late  of  the  parish  afore- 
said, in  die  county  aforesaid,  labourer,  well  knowing  the  premis- 
es, but  contriving  and  unlawfully  intending  to  pervert  the  due 
course  dflaw  and  justice,  and  to  prevent  the  sud  D.  F.  from  be- 
ing fu'rested  and  taken  under  and  by  virtue  of  the  warrant  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  pa- 
■  rish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wickedly,  and 
corruptly  did  offer  unto  the  said  J.  N.,  so  being  constable  as  afore- 
said, and  having  in  his  custody  and  possession  the  said  warrant 
so  delivered  to  him  to  be  executed  as  aforesaid*  the  sum  of  ten 
pounds,  if  he  the  said  J.  N.  would  refrain  from  executing  the  said 
warrant,  and  from  taking  and  arresting  the  said  D.  F.  under  and 
by  virtue  of  the  same,  for  and  during  fourteen  days  from  that 
time,  that  is  to  say,  from  the  time  he  the  sud  J.  S.  so  offered  the 
said  sum  of  ten  pounds  to  the  said  J.  N.  as  aforesaid :  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
J.  N.,  on  the  said  third  day  of  May,  in  the  year  aiforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  manner  and  form 
aforesaid,  did  attempt  and  endeavour  to  bribe  the  said  J.  N.,  so 
being  constable  as  aforesaid,  to  neglect  and  omit  to  do  his  duty 
as  such  constable,  and  to  refradn  from  taking  and  arresting  the 
said  D.  F.  under  and  by  virtue  of  the  warrant  aforesaid :  in  con- 
tempt of  our  lord  the  King  and  his  laws,  to  the  evil  and  perni- 
cious example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Punishable  with  fine  and  imprisonment^  whether  the  drihe  were 
accepted  or  not.  3  Inst,  147.  and  see  R»  v.  Faughan,  4  Bur.  2500. 
See  ante,  p.  157.  Arul  the  samCf  where  an  officer,  jtedicial  or  mi- 
nisteritd,  takes  a  bribe.  Id.  and  see  20  Ed.  3,  c.  1.  Com.  Dig. 
Officer,  (I).  T?ie  text  books,  in  general,  confine  the  offence  of  6n- 
bery  to  a  bribery  ofjudunal  officers;  but  this  definition  of  the  of- 
fence seems  too  narrow  and  confined.  See  R.  v.  BeaU,  1  East,  183. 
dt.  R.  V.  Faughan,  4 Bur.  2494.  Seel  ^8  W.S,  c.i;  2  G.  2,  c. 
24 ;  1  fi.  4*  C.  297 ;  49  G.  Z,c.US,as  to  bribery  at  elections  ;— 
and 6  G.  4,  c.  108,  «.  35 ;  i2.  v.  Everett,  B  B. ^  C.  lU,  as  to  brib- 
ing qffkers  of  the  customs. 

Evidence. 

Prove  the  warrant  and  the  delivery  of  it  to  J.  N. ;  and  prove 
that  J.  S.  knew  that  J.  N.  had  the  warrant,  and  offered  him  ten 
pounds  to  refrain  from  executing  it,  as  stated  in  the  indictment 


u2 
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Sect.  7. 

Extortion, 

Indictment  against  a  Constable  for  Extortion, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  baker,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  then  being  one  of 
the  constables  of  the  said  parish,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  take  and  arrest  one  J.  N.  by  colour  of  a 
certun  warrant,  commonly  called  a  bench  warrant,  which  he  the 
said  J.  S.  then  and  there  alleged  to  be  in  his  possession ;  and  that 
the  said  J.  S.  afterwards,  and  whilst  the  said  J.  N.  so  remained 
in  his  custody  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  afores£ud,  in  the  county  aforesaid,  unlawfully,  cor- 
ruptly, deceitfully,  extorsively,  and  by  colour  of  his  said  office, 
did  extort,  receive,  and  take  of  and  from  the  said  J.  N.  the  sum 
of  five  shillings,  as  and  for  a  fee  due  to  him  the  said  J.  S.  as  such 
constable  as  aforesaid,  for  the  obtaining  and  discharging  of  the 
said  warrant,  as  he  the  said  J.  S.  then  and  there  alleged  ,*  where- 
as in  truth  and  in  fact,  no  fee  whatever  was  then  due  from  the 
said  J.  N.  to  the  said  J.  S.  as  such  constable  as  aforesaid  in  that 
behalf:  in  contempt  of  our  said  lord  the  King  and  his  laws,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  o£fend- 
ing,  and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity.  The  venue  may  he  laid  in  any  county,  31  El.  e.  5,  s^  4. 
See  the  precedents,  Cro.  Circ.  Com,  193,  194,  195.  4  Went,  146. 
and  see  3  Inst.  148, 149.  2  L,  Raym.  1265.  2  Salk,  680.  4  Com/n 
379. 

Fine  or  imprisonment,  or  both.  See  ante,  p,  157.  And  it  is 
equally  extortion,  where  a  greater  fee  is  exacted  than  what  is  Ic 
gaily  due,  as  where  money  is  exacted  a;  a  fee  where  none  what- 
ever is  payable.  See  2  Salk.  680.  1  Hawk,  c,  68,  s,  1. 

Evidence, 

Prove  the  arrest,  and  prove  that  the  defendant  exacted  money 
as  a  fee  due  to  him,  as  stated  in  the  indictment  The  sum  stated 
is  not  material;  proof  of  a  less  sum  will  maintain  the  indictment. 
M.  V.  Burdett,  1 L,  Raym,  149.  and  see  R,  v.  Oilham,  6T.R.  267. 
ILY,Higgins,  4  C.  4-?,  247. 
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Sect.  8. 

Misconditct  €f  Officers  ofJusUcet 

Indictment  €tgainst  a  Constable  far  not  conveying  an  Offender  to 

Prieon. 

Proceed  as  in  the  precedent,  ante,  p.  413,  as  far  as  the  *,  and 
then  proceed  thus:"] — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.,  late  of  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  baker«  so  being  one  of  the 
constables  of  the  said  parish  as  aforesaid,  and  being  so  command' 
ed  by  the  said  A.  C.  ^e  said  justice,  as  aforesaid,  then  and  there 
unlawfully  and  contemptuously  did  neglect  and  refuse  to  convey 
the  said  J.  N.  to  the  said  gaol  of  Newgate,  as  he  the  said  J.  $., 
by  virtue  of  his  ofSce  aforesiud,  by  law  should  and  ought  to  have 
done :  to  the  great  hindrance  of  justice,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity.  See  the  precedents^  Crom 
Circ.  Com.  143, 151, 170. 

Every  malfeasance  or  culpable  nonfeasance  of  an  officer  ofjus^ 
tice,  with  relation  to  his  office,  is  a  misdemeanor^  and  punishable 
with  fine  or  imprisonment,  or  both.  See  1  Sdlk*  380.  Cro,  EL  654. 
See  ante,  p.  157. 

Evidence, 

Prove  the  charge  before  the  magistrate,  the  warrant,  and  the 
delivery  of  it  to  the  defendant,  as  directed  ante,  jd.  414.  And 
prove  that  the  defendant  neglected  or  refused  to  convey  the 
offender  to  prison,  in  pursuance  of  the  warrant  It  is  unnecessary 
to  prove  the  defendant's  appointment  as  constable;  proof  that  he 
was  accustomed  to  act  as  such,  will  be  sufficient  Jitnte,  p,  115. 
See  ante,  p,  157. 


Indictment  against  a  Magistrate  for  Committing,  in  a  case  where 

he  had  no  Jurisdiction. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the 
parish  of  B.,  in  the  county  of  M.,  one  T.  C,  then  being  one  of 
the  constables  of  the  said  parish,  brought  one  J.  N.  before  J.  S., 
esquire,  then  and  yet  being  one  of  the  justices  of  our  said  lord 
the  King,  assigned  to  keep  the  peace  of  our  said  lord  the  King  in 
and  for  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the 
said  county;  and  the  said  J.  N.  then  and  there  was  charged 
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the  high  constables  in  the  order  aforesaid  named,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  tile 
county  aforesaid,  had  notice.  Nevertfadess,  the  sidd  J.  S.,  late 
of  the  parish  aforesaid,  in  the  comity  aforesaid,  gentleman,  tlieii 
being  one  of  the  high  constabies  in  the  order  aforesaid  mentioned, 
unlawfoUy  and  contemptuously,  upon  being  served  with  the  siid 
order,  did  neglect  and  refuse  to  [^^.  here  ineert  what  the  otder 
required  of  him],  as  by  the  said  order  he  the  said  J.  S.  was  required 
to  do,  nor  hath  he  the  said  J.  S.  at  any  time  since  complied  with 
the  said  order,  although  often  requested  so  to  do;  in  contempt  of 
our  lord  the  King  and  his  laws,  to  the  evil  example  of  other  peN 
sons  in  the  like  case  oifonding,  and  against  the  peace  of  our  ford 
the  King,  his  crown  and  dignity. 

See  a  precedent  of  an  indictment  against  an  overseer  of  the  poor, 
for  not  paying  a  weekly  smn  to  a  pauper  in  pmrsuanee  of  an  order 
rf justices,  Cro.  Ore,  Com.  327 ;  see  R.y,  Meredith,  iZ.  4*  A*  46; 
IL  V.  Booth,  Id,  47 ;  /i.  v.  Warren,  2  Russ,  142  \—and  against  the 
father  of  a  bastard  child,  for  not  obeying  an  order  of  maintenance, 
4  Went,  227.  andsee  R. ▼.  WhiU  8f  at..  Cold,  183.  R,  v.  Robinson^ 
2  Sur,  799.  R,  v,Balme,  Cowp,  650.  R,  v.  Feamley,  I  T.  R,  316. 
R,  V,  DavU,  Say,  163.  R,  v.  Gould,  1  Salk,  381. 

Evidence. 

Produce  the  order.  Prove  a  personal  service  of  a  copy  of  it 
upon  the  defendant,  and  upon  all  the  defendants  if  there  be 
more  than  one,  and  the  order  be  joint  and  not  several.  See  R,  v. 
Kingston  S^aL,%  Ernst,  41.  And  prove  that  the  defendant  did 
not  obey  the  order.  See  R,  v.  Feamley,  1  T.  iZ.  316. 


Sect.  10. 

Compounding  Felony, 

Indictment  for  Compounding  a  Felony, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  on  the  third  day  of 
May,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William 
the  Fourth,  at  the  parish  of  B.,  in  the  county  of  M.,  one  A.,  the 
wife  of  J.  N.,  feloniously  stole,  took,  and  carried  away  one  silver 
spoon,  of  the  value  of  twenty  shillings,  of  the  goods  and  chattels 
of  one  J.  S.,  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.  And  that  the  said  J.  S.,  late  of  the  parish  afore- 
said, in  the  county  aforesaid,  labourer,  well  knowing  the  said 
fetony  to  have  been  by  the  said  A.  so  as  aforesaid  done  and  com- 
mitted, but  contriving  and  intending  unlawfully  and  unjustly  to 
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and  expende  in  and  aVout  obtaimog  bia  discharge  and  release 
firom  the  said  opmmitment  and  imprisonment;  to  the  great  scan- 
dal of  the  administration  of  justice  in  this  kingdom,  in  contempt 
of  our  lord  the  King  and  his  laws,,  to  the  evil  example  of  all 
ptbers  in  the  like  case  offiending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Where  me^ffiatrates  are  guilty  of  oppression,  or  other  wilful  mat 
fsasgnee  i»  the  execution  of  their  duties,  they  are  generally  pro 
eeeded  against  by  information.  But  such  an  itfortnation  can 
readHy  be  framed  from  ttde  precedent,  by  observing  the  forms 
gitfen  antCt  p»  63.  70.  See  the  precedents,  Cro.  Circ.  Com,  242. 
944.  4  Went,  364.  418.  424.  6  Went.  455.  See  also  aprecedent 
of  on  indictment  against  a  coroner  for  refitting  to  take  an  tstqui- 
eitstm,  Cro.  Circ,  Com,  170. 

Fine  or  imprisonment,  or  both.    See  ante,  p.  157. 

Evidence. 

Prove  the  charge  before  J.  S.,  tlie  warrant,  &c,  and  the  impri- 
sonment; together  with  any  circumstance  of  a^ravation  laid  in 
the  indictment  Also,  if  the  case  will  admit  of  it,  evidence  may 
be  g^ven  of  any  circumstances  which  indicate  that  the  commit- 
ment proceeded  from  malice,  or  other  undue  motive  upon  the 
part  of  the  magistrate.  See  R.  v.  Sainsbury,  A  T.R.451. 


r  Sect.  9. 

Not  obeying  the  Orders  of  a  Magistrate. 

Indictment  against  a  High  Constable  for  disobeying  an  Order  of 

Sessions. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that,  at  the  general  quarter  sessions  of  the 
peace  of  our  lord  the  King,  holden  for  the  county  of  Middlesex, 
at  the  New  Sessions  House  on  Clerkenwell  Green,  in  and  for  the 
Aonnty  aforesaid,  by  adjournment,  to  wit,  on  Saturday  the  twen- 
tieth day  of  July,  in  the  first  year  of  the  reign  of  our  sovereign 
lord  William  the  Fourth,  before  F.  C,  J.  W.,  W.  R.,  and  R.  M. 
esquire^  and  others  their  fellows,  justices  of  our  said  lord  the 
King,  assigned  to  keep  the  peace  of  our  said  lord  the  King  in  and 
lor  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
lelonies,  trespasses,  and  other  misdeeds  coi^mitted  in  the  same 
county,  it  was  ordered  by  the  same  justices  and  court  there,  that 
[4v;<  proceeding  to  stale  the  order  of  sessions  in  the  past  tense],  as 
by  the  said  order,  reference  beiug  thereunto  had,  will  more  fully 
and  at  large  appear;  of  which  said  order  the  said  J.  S.,  one  of 
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Yided,  and  against  the  peace  of  our  lord  the  King*  his  crown  and 
dignity. 

Felony,  tranaportaHomfor  life,  or  not  leu  than  seven  yearSf  or 
im^msonment  (with  or  without  hard  lahomr,  and  witii  or  without 
solitary  confinement,  for  the  whole  or  any  part  qfthe  imprisomment^ 
7  4^  8  G.  4,  c.  29,  t.  4),  not  exceeding  four  years,  and,  if  a  male,  io 
be  once,  twice,  or  thrice,  publicly  or  privately  whipped,  in  addi- 
tion to  the  imprisonment,  if  the  court  shall  tkMc  Jit,  7  SfS  G,i,  c. 
29,  s,  58. 


Prove  that  the  goods,  &c.,  were  stolen  or  obtained  in  the  mode 
stated  in  the  indictment;  and  prove  that  die  defendant  received 
the  money  from  J.  N.  or  some  person  on  his  behalf,  upon  the 
pretence  or  account  stated  in  the  indictment.  It  was  decided  to 
be  an  offence  within  the  repealed  stat.  A  G.  1,  c.  11,  s.  4,  which 
was  similar  to  the  present  section,  to  take  money  under  pretence 
of  helping  a  man  to  goods  stolen  from  him,  thoogh  the  defendant 
had  no  acquaintance  with  the  felon,  and  did  not  pretend  that  he 
had ;  and  though  he  had  no  power  to  apprehend  the  felon,  and 
though  the  goods  were  never  restored,  and  the  defendant  had  no 
power  to  restore  them.  R.  v.  Leadbitter,  R.  if  M.  76. 


Sect.  11. 

Libels  reflecting  on  the  Administration  of  Justice. 

Indictment  for  a  Libel  against  a  Judge  and  Jury,  in  the  Execution 

of  their  Duties. 

Middlesex,  to  wit: — Thejurorsfor  our  lord  the  King  upon  their 
oath  present,  that  heretofore,  to  wit,  at  the  sittings  at  Nisi  Prius, 
holden  in  Easter  term,  to  wit,  on  the  twentieth  day  of  May,  in 
the  first  year  of  the  reign  of  our  sovereign  lord  WiUiam  the 
Fourth,  at  Westminster,  in  the  county  of  Middlesex,  before  the 
honourable  Sir  W.  A.,  knight,  chief  baron  of  ouir  said  lord  the 
King,  of  his  court  of  Exchequer  at  Westminster  aforesaid,  a  cer- 
tain issue  duly  joined  in  the  said  court  between  one  A.  B.  and 
one  C.  D.,  in  a  certain  plea  of  trespass  on  the  case  upon  promises, 
in  which  the  said  A.  B.  was  plaintiff,  and  the  said  C.  D.  defend- 
ant, came  on  to  be  tiled  in  due  form  of  law,  and  was  then  and 
there  tried  by  a  certain  jury  of  the  country  in  that  behalf  duly 
sworn  and  taken  between  the  parties  aforesaid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  J.  S., 
late  of  the  parish  of  B.,  in  the  county  of  M.,  printer,  being  a 
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vricked  and  ill-disposed  person,  wickedly  and  maliciously  con- 
triving and  intending  to  bring  the  administration  of  justice  in 
this  kingdom  into  contempt,  and  to  scandalize  and  vilify  the  said 
Sir  W.  A.,  knight,  and  the  jurors  by  whom  the  said  issue  was  so 
tried  as  aforesaid,  and  to  cause  it  to  be  believed  that  [here  state 
ike  effect  of  the  libel  i  see  ante,  p.  396,]  on  the  first  day  of  June  in 
the  year  last  aforesaid,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  wickedly  and  maliciously  did  write 
and  publish,  find  cause  and  procure  to  be  written  and  published, 
a  certain  false,  wicked,  malicious,  and  scandalous  libel  of  and 
Goncernmg  the  administration  of  justice.in  this  kingdom,  and  of 
and  concerning  the  trial  of  the  said  issue,  and  of  and  concerping 
tbe  said  Sir  W.  A.,  knight,  and  the  jurors  by  whom  the  said 
issve  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect 
following,  th^t  is  to  say:  [here  set  out  the  libel,  together  with  such 
innuendos  as  may  be  requisite.  See  ante,  p.  398, 399] :  to  the 
great  scandal  and  reproach  of  the  administration  of  justice  in 
this  kingdom,  in  contempt  of  our  lord  the  King  and  his  laws,  to 
the  evil  sample  of  all  others  in  like  case  offending,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity. 

Fine  or  imprisonment,  or  both,  see  ante,  p.  157.  See  R.v, 
White  et  al,,  1  Camp,  359.  R.  v.  Watson  et  al,  2  T,  R.  199.  As 
to  the  evidence,  see  ante,  p.  400 — 403. 


Indictment  for  slanderous  Words  to  a  Magistrate, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  on  the  third  day  of 
May,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William 
the  Fourth,  at  the  parish  of  B.,  in  the  county  of  M.,  one  J.  S. 
was  bropght  before  J.  N.,  esquire,  then  and  yet  being  one  of  the 
justices  of  our  said  lord  the  King,  assigned  to  keep  the  peace  of 
our  said  lord  the  King  in  and  for  the  county  aforesaid,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
deeds committed  in  the  said  county :  and  the  said  J.  S.  was  then 
and  there  charged  before  the  said  J.  N.,  upon  the  oath  of  one 
A.  C,  that  he  the  said  J.  S.  Ukd  then  lately  before  feloniously 
taken,  stolen,  and  carried  away  divers  goods  and  chattels  of  the 
said  A.  C.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.,  being  a  scandalous  and 
ill-disposed  person,  and  wickedly  and  maliciously  intending  and 
contriving  to  scandalize  and  vilify  the  said  J.  N.,  as  such  justice 
as  aforesaid,  and  to  bring  the  administradon  of  justice  in  this 
kingdom  into  contempt,  afterwards,  and  whilst  the  ssdd  J.  N.,  as 
such  justice  as  aforesaid,  was  examining  and  taking  the  deposi- 
tions of  divers  witnesses  against  him  the  said  J.  S.  in  that  be- 
half, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
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said,  in  the  county  aforesaid,  wickedly  and  malicionsly,  in  the 
presence  and  hearing  of  divers  good  and  liege  subjects  of  our 
lord  the  King,  did  pubUsh,  utter,  pronounce,  declare,  and  say, 
with  a  loud  vmce,  to  the  said  J.  N.,  and  whilst  he  the  said  J.  V. 
was  so  acting  as  such  justice  as  aforesaid,  **  You  are  a  scoundrel 
and  a  liar;  you  would  hang  your  own  father  if  you  could  make 
a  groat  by  his  execution;"  to  the  great  scandal  and  reproach  of 
the  administration  of  justice  in  diis  kingdom,  to  the  great  scandal 
and  damage  of  the  said  J.  N.,  in  contempt  of  our  Icnrd  the  King 
and  his  laws,  to  the  evil  example  of  all  others  in  the  like  case  of- 
fendmg,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Fine  or  imprisonment,  or  both.  See  antet  p,  157.  SeeR,y,  Po- 
cock,  2  Str.  1157.  R.  ▼.  Welife,  2  Camp.  142.  and  see  2  SaOt. 
698.  If  there  be  auff  doubt  as  to  (he  words,  lay  them  dijferentiy 
in  d^erent  coimts. 

Evidence^ 

Prove  the  charge  before  the  magistrate;  and  prove  that  whilst 
the  magistrate  was  in  the  execution  of  his  duty,  taking  the  de- 
positions of  the  witnesses,  the  defendant  addressed  him,  and 
spoke  the  words  laid  in  some  one  of  the  counts  of  the  indictment 
It  is  sufficient  to  prove  that  the  magistrate  acted  as  such.  Berry^ 
man  v.  Wise,  4  T.  R,  366.  R.  v.  Gordon,  1  Leach,  581.  As  to  the 
proof  of  the  words,  see  ante,  p.  404. 
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CHAPTER  III, 

OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

Sect.  1.  Riot, 

2.  Affray, 

3.  Forcible  Entry  or  Detainer. 

4.  Challenge  to  fight. 

5.  Threatening  Letter. 

6.  Libel, 


Sect.  1. 

Miot. 

Indictment  for  Riot  and  Assault, 

MIDDLESEX,  to  wit :— The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.  in  the  county 
of  M.,  labourer,  J.  W.,late  of  the  same,  carpenter,  E.  W.,1ate  of 
the  same,  yeoman,  together  with  divers  other  evil  disposed  per- 
sons to  the  number  of  ten  and  more,  to  the  jurors  aforesaid  un- 
known, on  the  third  day  of  May,  in  the  first  year  of  the  reign  of 
our  sovereign  lord  William  the  Fourth,  with  force  and  arms,  at  the 
parish  afbresaid,  in  the  county  aforesaid,  unlawfully,  riotously,  and 
routously  did  assemble  and  gather  together,  to  disturb  the  peace 
of  our  said  lord  the  King;  and  being  so  then  and  there  assembled 
and  gathered  together,  in  and  upon  one  A.  the  wife  of  J.  N.,  in 
the  peace  of  God  and  of  our  lord  the  King  then  and  there  being, 
unlawfully,  riotously,  and  routously  did  make  an  assault,  and  her 
the  said  A.  then  and  there  unlawfully,  riotously,  and  routously 
did  beat,  wound,  and  ill  treat,  so  that  her  life  was  greatly  de* 
spaired  of;  and  other  wrongs  to  the  said  A.  then  and  there 
unlawfully,  riotously,  and  routously  did :  in  contempt  of  our  said 
lord  the  King  and  his  laws,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  See  the  precedents,  Cro,  Ore, 
Com,  413  e^  seq,  4  Went,  150.  305  et  seq.  You  may  add  a 
^ountfor  a  common  assault,  see  ante,  p.  339. 

Fine  or  imprisonm&nt,  or  both,  and,  by  3  G.  4,  c.  114,  hard 
labour.  See  ante,  p.  157. 


446  Bioi. 


Evidence* 


That  /.  S,  Sfe»  together  with  divers  others] — It  mast  be  proved 
that  three  persons  at  least  were  engaged  in  this  unlawful  assem- 
bly and  assault,  otherwise  the  defendants  must  be  acquitted;  for 
unless  committed  by  three  or  more,  it  is  no  riot.  2  Hawk,  c.  47, 
s.  8.  A.  V.  Scott  8f  <U.,  3  Bur.  1262,  1  W.  BL  291,  350.  R,  v. 
Sadbury,  1  L.  Raym.  484,  2  SaUt.  593. 

Unlawfully,  riotously,  and  routously  did  assemkle'] — It  must  be 
proved  that  these  three  or  more  persons  assembled  together;  and 
that  their  assembling  was  accompanied  with  some  such  circum- 
stances, either  of  actual  force  or  violence,  or  at  least  of  an  appa- 
rent tendency  thereto,  as  were  calculated  to  inspire  people  with 
terror ;  such  as  being  armed,  using  threatening  speeches,  turbu- 
lent gestures,  or  the  like.  1  Hawk,  c,  65,  s,  5.  If  an  assembly 
of  persons  be  not  accompanied  with  such  circumstances  as  these, 
it  can  never  be  deemed  a  riot,  however  unlawful  their  intent,  or 
however  unlawful  the  acts  which  they  actually  commit.  Id. 
Lamb,  178.  Dalt,  c.  137.  If  persons  meet  at  a  fair  or  wake,  or 
on  any  other  lawful  and  innocent  occasion,  and  on  a  sudden 
quarrel  they  fight  together,  this  is  no  riot,  but  an  affray  merely : 
but  if,  upon  a  dispute  arising,  they  form  themselves  into  parties, 
with  promises  of  mutual  assistance,  and  then  fight,  it  is  a  riot ; 
for  in  this  latter  case  the  design  to  break  the  peace  is  as  preme- 
ditated as  if  they  had  originaUy  met  for  that  purpose.  1  Hawk. 
€,  65,  s,  3. 

/ft  and  upon  one  A,  did  ntake  an  assault,  Sfc,'] — ^Prove  the  as- 
sault and  battery,  as  directed  ante,  p.  340.  And  this  must  be 
proved,  otherwise  the  defendants  must  be  acquitted.  For,  where 
persons  assemble  together  for  the  purpose  of  doing  an  act,  and 
the  assembly  is  such  as  is  above  described, — ^if  they  do  not  pro- 
ceed to  execute  their  purpose,  it  is  but  an  unlawAil  assembly,  not 
a  riot;  if,  after  so  assembling,  they  proceed  to  execute  the  act  for 
which  they  assembled,  but  do  not  execute  it,  it  is  termed  a  rout; 
but  if  they  not  only  so  assemble,  but  proceed  to  execute  their  de- 
sign, and  actually  execute  it,  it  is  then  a  riot.  1  Hawk.  c.  65,  s. 
1.  Dalt,c.}Z6. 

It  is  immaterial,  however,  whether  the  act  done  be  unlawful 
or  not;  doing  it  in  a  manner  calculated  to  inspire  people  with 
terror,  is  equally  punishable,  whether  it  be  lawful  or  otherwise. 
1  Hawk,  c  65,  s.  7.  Yet  where  the  object  of  the  assembly  is 
lawful,  it  in  general  requires  stronger  evidence  of  the  terror  of 
the  means,  to  induce  a  jury  to  return  a  verdict  of  guilty,  than  if 
the  object  were  unlawfiil ;  and  it  has  even  been  holden,  that  if  a 
number  of  persons  assemble  for  the  purpose  <tf  abating  a  public 
nuisance,  and  appear  with  spades,  iron  crows,  and  other  toob  for 
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that  purpose,  and  abate  it  accordingly,  without  doing  more,  it  is 
no  riot,  Dali.  e.  137,  unless  threatening  language  or  other  mis- 
behaviour, in  apparent  disturbance  of  the  peace,  be  at  the  same 
time  used.   Id, 

If  the  offence  proved  against  the  defendants  amount  to  a  eon* 
•tractive  levying  of  war  (see  arUe,  p,  378),  they  must  be  acquit* 
ted. 


Indictment  for  a  Biot  and  Tumult, 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labourer,  J.  W.,  late  of  the  same,  carpenter,  E.  W.,  late  of 
the  same,  yeoman,  together  with  divers  other  evil  disposed  per- 
sons to  the  number  of  fifty  and  more,  to  the  jurors  aforesaid  un- 
known, on  the  third  day  of  May,  in  the  first  year  of  the  reign  of 
our  sovereign  lord  William  the  Fourth,  with  force  and  arms,  to 
wit,  with  sticks,  staves,  and  other  offensive  weapons,  at  the  pa- 
rish afi>resaid,  in  the  county  aforesaid,  unlawfully,  riotously,  and 
routously,  did  assemble  and  gather  together,  to  disturb  the  peace 
of  our  ^d  lord  the  King,  and  being  so  assembled  and  gathered 
together,  armed  as  last  aforesaid,  did  then  and  there  unlawfully, 
riotously,  and  routously,  make  a  great  noise,  riot,  and  disturb- 
ance, and  did  then  and  there  remain  and  continue  armed  as 
last  aforesaid,  making  such  noise,  riot,  and  disturbance,  for 
the  space  of  an  hour  and  more  then  next  following,  to  the  great 
disturbance  and  terror  not  only  of  the  liege  subjects  of  our  said 
lord  the  King,  there  being  and  residing,  but  of  all  other  the  liege 
subjects  of  our  said  lord  the  King  then  passing  and  repassing  in 
and  along  the  King's  common  highway  there:  in  contempt  of 
our  said  lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  or  impritonment,  or  both,  and,  by  3  G.  4,  c.  114,  hard  la- 
bour.   See  ante,  p.  157.    As  to  the  evidence,  see  ante,  p.  446. 


Indictment  against  Rioters  for  remaining  one  hour  together  after 

Proclamation. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labourer,  J.  W.,  late  of  the  same,  carpenter,  £.  W.,  late  of  the 
same,  yeoman,  together  with  dive»  other  evil  disposed  persons 
to  the  number  of  twelve  and  more,  to  the  jurors  aforesaid  un- 
known, on  the  third  day  of  May,  in  the  first  year  of  the  reign  of 
our  sovereign  lord  William  the  Fourth,  with  force  and  arms,  at 
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the  parish  aforesaid,  in  the  county  aforesaid,  unlmirftiUy,  riot- 
ously, and  turoultuously  did  assemble  together,  to  the  disturb- 
ance of  the  public  peace*:  And  die  said  J.  S.,  J.  W.,  E.  W.,  and 
the  said  other  persons  to  the  jurors  aforesaid  unknown,  being  so 
unlawfully,  riotously,  and  tumnltuously  assembled  together  to 
the  disturbance  of  the  puUic  peace  as  aforesaid,  aAerwards»  and 
whilst  they  were  so  assembled  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesiud,  at  the  parish  aforesaid,  in  the  eounty  afoie- 
said,  one  A.  C,  esquire,  (then  being  one  of  the  justloes  of  our 
said  lord  the  King,  assigned  to  iLeep  the  peace  of  our  said  lord  the 
King  in  and  for  the  county  aforesaid,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdeeds  committed 
in  the  said  county),  as  near  to  them  the  said  J.  S.,  J.  W.,  E.  W., 
and  the  said  other  persons  to  the  jurors  aforesaid  unknown,  so 
unlawfully,  riotously,  and  tumnltuously  assembled  as  aforesaid, 
as  he  the  said  A.  C.  could  then  and  there  safely  come,  did  then 
and  there  command,  and  cause  to  be  commanded,  silence  to  be, 
while  proclamation  was  making;  and  that  the  said  A.  C,  after 
that,  did  then  and  there,  as  near  to  them  the  said  J.  S.,  J.  W., 
E.  W.,  and  the  said  other  persons  so  assembled  as  aforesaid,  sa 
he  the  said  A.  C.  could  then  and  there  safely  come,  openly,  and 
with  a  loud  voice,  did  make  and  cause  to  be  made  proclamation 
(according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided) in  these  words  following,  that  is  to  say:  *'  Our  sovereign 
lord  the  King  chargeth  and  commandeth  all  persons,  being  as- 
sembled, immediately  to  disperse  themselves,  and  peaceably  to 
depart  to  their  habitations  or  to  their  lawful  business,  upon  the 
pains  contained  in  ihe  act  made  in  the  first  year  of  the  reign  of 
King  George  the  first,  for  preventing  tumults-and  riotous  assem- 
biles.  God  save  the  King."  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  J.  Yf,, 
E.  W.,  and  the  said  other  persons,  to  the  number  of  twelve  and 
more,  to  the  jurors  aforesaid  unknown,  being  so  required  and 
commanded  by  the  said  A.  C,  the  justice  aforesaid,  to  disperse 
themselves,  and  peaceably  to  depart  to  their  habitations,  or  to 
their  lawful  business,  did  then  and  there,  to  the  number  of  twelve 
and  more,  with  force  and  arms,  notwithstanding  the  said  procla- 
mation so  made  as  aforesaid,  feloniously,  unlawfully,  riotously, 
and  tumnltuously  remain  and  continue  together  by  the  space  of 
one  hour  after  such  command  so  made  by  the  said  proclamation 
as  aforesaid:  in  contempt  of  our  said  lord  the  King  and  his  laws, 
to  the  great  disturbance  and  terror  of  the  quiet  and  peaceable 
subjects  of  our  said  lord  the  King,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity. 
Felony,  death.  1  Cr.  1,  st,  2,  c.  5,  «.  1.     This  sentence  may  be 
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recorded.  4  G,  4,  c.  48.     Opposing  the  making  of  the  proelama-' 
titmis  oho  felony,  death.  Id,  s.  5. 

Evidenee* 

l«  Prove  that  the  defendants,  together  with  others,  to  th6 
'mmber  of  twelve  at  least,  were  "  unlawfully,  riotously,  and  tu- 
nmhucmely  *'  assembled  together,  **  to  the  disturbance  of  the  pulH 
lie  peace."  It  does  not  seem  from  these  words  of  the  statute, 
that  it  is  necessary  that  a  riot  should  have  actually  been  commit- 
ted; it  seems  to  be  sufficient  that  the  assembly  was  of  such  a  na- 
ture, and  gathered  together  under  such  circumstances,  that,  if 
they  had  done  the  aetfor  the  purpose  of  which  they  were  assem* 
bled,  it  would  have  been  a  riot. 

2.  Prove  that  silence  was  commanded,  and  proclamation  made, 
as  stated  in  the  indictment. 

3.  Prove  that  the  defendants,  together  with  others  to  the  num«- 
ber  of  twelve  or  more  "  unlawfully,  riotously,  and  tumultuously" 
remained  and  continued  together  for  one  hour  or  more  after  pro- 
clamation so  made. 

4.  Prove  that  the  prosecution  was  commenced  within  twelve 
(lunar)  months  after  the  offence  committed.  I  G,  I,  st,  2,  c,  5, 
«.  8» 


Indictment  fir  riotously  beginning  to  demolish  a  House,  Sfc, 

Proceed  as  in  the  last  precedent,  to  the  *  ;  ami  then  thus:"] — and 
being  then  and  there  so  unlawfully,  riotously,  and  tumultuously 
assembled  together  as  aforesaid,  did  then  and  there  feloniously, 
unlawfully,  and  with  force,  begin  to  demolish  and  pull  down  the 
dwelKng-house  of  one  J.  N.  there  situate:  ("  any  church  orcho' 
pel,  or  any  chapel  for  the  religious  worship  of  persons  dissenting 
from  the  united  church  of  England  and  Ireland,  duly  registered 
or  recorded,  or  any  house,  stable,  coach-house,  outhouse,  warehousef 
qff^e,  shop,  mill,  malthouse,  hopoast,  barn,  or  granary,  or  any 
building  or  erection  used  in  carrying  on  any  trade  or  manufac^ 
ture,  or  any  branch  thereof,  or  any  machinery,  whetlier  fixed  or 
moveable,  prepared  for  or  employed  in  any  manufacture,  or  in  any 
branch  thereof,  or  any  steam  engirt,  or  other  engine,  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or  erec- 
tion, used  in  conducting  the  business  tf  any  mine,  or  any  bridge, 
wiiggon-way,  or  trunk,  for  conveying  minerals  from  any  mine"), 
in  contempt  of  our  lord  the  King  and  his  laws,  ^c,  as  in  the  cou' 
elusion  of  the  last  precedent. 

Felony,  death.  1  SfS  G,  i,c.  30,  s.  8.  This  sentence  may  be 
recorded.  4  G.  4,  c.  48. 
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Emdenee. 

Phnre  the  rioCous  asKinbly,  as  under  the  last  precedent,  except 
that  the  nnmber  of  the  persons  compodng  it  is  not  material,  pro- 
vided they  be  thrae  at  die  leasL  Prove  that  the  assembly  b^an 
'*  with  force,"  to  demolish  the  house  in  question,  and  that  it  was 
the  dwdliog-hoQse  of  J.  N^  and  ntnate  in  the  parbh  and  ooaniy 
described  in  the  indictment.  Prove  that  the  defendants  were 
either  active  in  demolishing  the  house,  or  present  aiding  and 
•betting.  The  jury  mnst  be  satisfied  that  the  ultimate  object  of 
the  rioters  was  to  demohsh  die  bouse,  and  that,  if  they  had  carried 
thdr  intention  into  effisct,  they  woidd  in  point  of  fiict  have  de*- 
moiished  it;  for  if  the  rioters  merely  do  an  injury  to  the  bouse, 
and  then  go  away,  havii^  cpnqileted  their  purpose,  it  is  not  a 
beginning  to  deuMrfish  within  the  statute.  JL  v.  TbomeUf  4C.  ^P. 
337. 


Sect.  2. 

J(ffray, 

Indictment  for  an  Afray, 

lijDDLKflEX,  to  wit: — ^The  jurois  for  oar  lord  the  King  iqMm 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  and  J.  W.,  late  of  the  same,  carpenter,  on  the 
Aird  day  of  May,  in  the  first  year  of  the  reign  of  our  sovereign 
lord  William  the  Fourth,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  being  unlawfully  assembled  toge- 
ther and  arrayed  in  a  warlike  manner,  then  and  there,  in  a  cer- 
tain public  street  and  highway  there  situate,  unlawfully,  and  to 
the  great  terror  and  disturbance  of  divers  liege  subjects  of  our  said 
lord  the  King  then  and  there  being,  did  make  an  affray :  in  con- 
tempt of  our  said  lord  the  King  and  his  laws,  to  the  evil  exvnple 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lord  the  Sang,  his  crown  and  digmty. 

Fine  or  imprisonmeutf  or  both.     See  ante,  p»  157. 

Evidence. 

Prove  that  the  defendants  fought  in  a  public  street  or  highway ; 
for  if  it  be  in  private,  it  is  an  assault  and  battery  merely,  and  not 
an  affiray.  1  Hawk.  c.  63,  s.  1.  Also,  no  quarrelsome  or  threat- 
ening words  whatever  will  amount  to  an  affray.  2d.  s.  3. 


Forcible  Entry.  451 


Sbct.  3, 

Forcible  Entry  or  Detainer. 

Indictment  for  aforeibleEntry  into  aFreeholdy  on  stat.  5  JE,2,  e.  8. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  presenti  that  one  J.  N.,  late  of  the  pariah  of  B.,  in  the  county 
of  M.y  on  the  third  day  of  May,  in  the  first  year  of  the  reign  ii 
our  sovereign  lord  William  the  Fourth,  in  the  parish  aforesaid,  in 
the  county  aforesaid,  was  seised  in  his  demesne  as  of  fee  of  and 
in  a  certain  messuage  with  the  appurtenances,  there  situate  and 
being;  and  the  said  J.N.  heing  so  seised  thereof  as  aforesaid, 
J.  S.,  late  of  the  parish  aforesMd,  in  the  county  aforesaid,  labourer, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the 
parish  aforesaid,  in  the  county  aforesaud,  into  the  said  messuage 
and  appurtenances  aforesaid,  with  force  and  arms,  and  with  strong 
hand,  unlawfully  did  enter,  and  the  said  J.  N.  from  the  peace- 
able possession  of  the  said  messuage,  with  the  appurtenances 
aforesaid,  then  and  there  with  force  and  arms,  and  with  strong 
hand,  unlawfuUy  did  expel  and  put  out;  and  the  said  J.  N.  from 
the  possession  thereof,  so  as  aforesaid  with  force  and  arms,  and 
with  strong  hand,  being  unlawfully  expelled  and  put  out,  the  said 
J.  8.,  from  the  aforesaid  third  day  of  May,  in  the  year  aforesaid, 
until  the  day  of  the  taking  of  this  inquisition,  from  the  posses- 
sion of  the  said  messuage  with  the  appurtenances  aforesaid,  with 
force  and  arms,  and  with  strong  hand,  unlawfully  and  injurious- 
ly then'  and  there  did  keep  out,  and  still  doth  keep  out:  to  the 
great  damage  of  the  said  J.  N.,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  See  the  precedents,  4  Went,  149. 
6/(2.403,428.  The  premises  rniut  he  described  with  the  same 
certainty  as  in  a  declaration  of  ejectment  {see  Arch.  PL  4*  Ev, 
p»  465),  on  account  of  the  restitution  which  follows  coTtviction,  If 
the  estate  J.  N.  had  in  the  premises,  were  not  a  fee  simple,  but  an 
estate  in  tail,  or  for  life  merely,  describe  it  as  sucJi.  See  Arch.  PI. 
^Ev.p.U9. 

Imprisonment,  and  ransom  at  the  King*s  wilL  5R.2,  c,  8. 

Evidence. 

The  prosecutor  must  prove :  — First,  that  he  was  seised  in  fee  of 
the  premises  in  question,  at  the  time  of  the  forcible  entry ;  and 
proof  that  he  was  in  the  actual  occupation  of  the  premises,  or  in 
the  perception  of  the  rents  and  profits,  is  sut&cient  primd  facie 
evidence  of  his  seisin.  See  Jayne  v.  Price,  5  Taunt.  326,  1  Marsh. 
68.  This  presumption,  however,  may  be  rebutted,  either  by  di- 
rect evidence  of  his  having  a  less  estate,  or  by  evidence  of  cir- 
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Hie  jvy  may  presume  it.  Vide  UL  Bat 
it  it  mmataM.  wlieAier  die  estate  thus  proved  be  an  estate  b  j 
^^  or  by  wroQg;  for  even  if  the  defendant  have  a  right  of  en- 
try, still  Us  iiiiniin^  that  right  *'  vith  stroQg  band  or  with  mni 
titude  of  people,"  is  equally  an  offence  within  the  statutes  as  if  be 
had  no  right.  The  statute,  however^  does  not  extend  to  a  tmt 
where  the  party  ousted  had  the  bare  custody  of  the  pronsca  for 
the  defondanti  1  Hawk,  c  64,  s.  32;  but  it  extends  to  the  foro- 
ble  ouster  of  one  joint  tenant,  or  tenant  in  oamaioa,  by  another. 
/d. «.  33.  It  may  be  considered  a  good  general  nde,  also^  that 
the  statute  extends  to  all  heredlUiments,  to  which  the  defondanC^ 
if  he  had  a  right,  might  have  asserted  that  right  by  a  peaceable 


Seetmitjf,  the  piosecutw  must  prove  the  forcible  entry.  An 
entry  *  with  strong  hand,"  or  "  with  multitude  of  people,"  is  the 
offence  described  in  the  statute.  Therefore,  an  entry  by  break- 
tng  the  doors  or  windows,  &c.,  whether  any  persim  be  in  the 
house  or  not,  especially  if  it  be  a  dwelling-house,  is  a  lordble 
entry  within  the  statute.  iSee  1  Hawk.  e.  64,  s.  26.  So,  an  entry, 
where  personal  violence  is  done  to  the  prosecutor,  or  to  any  of  his 
fomily  or  servants,  or  to  any  person  or  persons  keeping  the  pos- 
sesrion  for  him,  vide  Id.  s.  26,  or  even  where  it  is  accompanied 
«ridi  sudi  threats  of  personal  violence,  (either  actual,  mr  to  be  im- 
pfied  from  the  actions  of  the  defendant,  or  from  his  bdn^  un- 
usually armed  or  attended,  or  the  like),  as  were  likely  to  intimi- 
date the  prosecutor  or  his  fomily,  &c.,  and  to  deter  them  finom 
defen^ng  their  possession,  vide  Id.  «.  27, 20,  21.  MUmer  v.  Jfoe- 
feoa,  2C.^P.  17,  is  a  forcible  entry  within  the  statute.  But  an 
entry  by  an  open  window,  or  by  opening  the  door  with  a  key,  or 
by  mere  trick  or  artifice,  such  as  by  entidng  the  owner  out  and 
then  shutting  the  door  upcm  him,  or  the  like,  without  further  Tio- 
ience.  Cam.  Dig.  Fore.  Ent,  {J.  3).  1  Hawk,  c  64,  «.  26,  or  if 
eifocted  by  threats  to  destroy  the  owner's  goods  or  cattle  merely, 
and  not  by  threats  of  personal  violenoe,  1  Hawk.  e.  64,  r.  28,  is 
not  deemed  a  forcible  entry.  I^  however,  whilst  the  owner  m 
out  of  his  house,  the  defendant  forciUy  withhold  him  from  re- 
turning to  it,  and  in  the  meantime  send  persons  to  take  poaacs 
sion  of  it  peaceably,  tlus  is  said  to  be  a  forcible  entry.  Id.  a.  26. 
Also,  where  a  party  baring  right,  and  whose  entry  is  congeable^ 
enters  or  makes  daim,  and  the  other  party  afterwards  continnes 
to  hold  possession  by  force;  this  is  considered  a  forcible  euiry  in 
the  party  so  holding;  because  his  esUte  is  defeated  by  the  entry 
or  chum,  and  his  continuance  in  possession  is  deemed  a  new  en- 
try. Id.  s.  22.  34.  Co.  Lii.  251. 

Where  the  party  entering  has  in  foct  no  right  of  entry,  all  per- 
sons in  his  company,  as  well  those  who  do  not  use  violence  as 
those  who  do,  are  equally  guilty ;  but  if  he  have  a  right  of  entry. 
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then  those  only  who  nse  or  threaten  violence,  3  Bac.  Ahr.  Fore. 
JEnt»  (B.)»  or  who  actually  abet  those  who  do,  are  guilty. 

Thirdly^  as  to  the  expulsion :  it  is  necessary  to  prove  the  ex- 
imldon,  and  that  the  prosecutor  is  still  kept  out  of  possession, 
merely  for  the  purpose  of  obtaining  restitution  of  the  premises;  1 
Hawk.  c.  64,  «,  41 ;  but  it  is  no  part  of  the  offence  described  by 
Che  statute,  which  mentions  a  forcible  entry  merely.  And  it  may 
be  necessary  here  to  observe,  that  no  restitution  shall  be  award- 
ed, if  the  defendant  have  been  permitted  to  remain  quietly  in 
possession  for  three  years  previously  to  the  finding  of  the  indict- 
ment. 31  £/.  c.  11. 

In  all  cases  which  admit  of  restitution,  tbe  prosecutor  has  a  di- 
rect interest  in  the  verdict,  and  therefore  is  not  a  competent  wit- 
ness; R,  v.  Bettvaut  R,  ^  M.  N,  P.  242. 


indictment  for  a  Forcible  Entry  into  a  Leasehold f  8fc,  on  stat*  21 

J.lfC.  15. 

This  may  be  the  same  as  the  last  precedent,  with  such  alterations 
only  as  are  necessary  to  adapt  it  to  a  term  for  years,  tenancy  by 
copy  of  court  roll,  or  tenancy  by  elegit,  statute  merchant,  and  staple, 
at  thus:'] — that  J.  N.,  late  of  &c.  &c.,  was  possessed  of  a  certain 
messuage  with  the  appurtenances,  there  situate  and  being,  for  a 
certain  term  of  years,  whereof  divers,  to  wit,  ten  years,  were  then 
to  come,  and  are  still  unexpired ;  and  the  said  J.  N.  being  so  pos- 
sessed thereof,  ^c,  ^c,  as  in  the  last  precedent.  The  evidence  is 
the  aame  as  in  the  last  case,  except  merely  in  the  proof  of  the  estate 
the  prosecutor  had  in  the  premises. 


Indictment  for  a  Forcible  Detainer,  on  stat,  8  H.  6,  c,  9,  or 

21/.  l,c.  15. 

The  same  as  in  the  last  two  precedents  respectively,  to  the  end 
of  the  statement  of  the  seisin  or  possession;  then  proceed  thus:] — 
BBil  the  saud  J.  N.,  being  so  seised  [or  possessed]  thereof,  J.  S., 
late  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  into  the  said  messuage  with 
the  appurtenances  aforesaid,  unlawfully  did  enter,  and  the  said 
J.  N.  from  the  peaceable  possession  of  the  said  messuage  with 
the  appurtenances  aforesaid,  then  and  there  unlawfully  did  expel 
and  put  out;  and  the  said  J.  N.,  from  the  possession  thereof  so 
as  aforesaid  being  unlawfully  expelled  and  put  uut,  the  said  J.  S., 
from  the  said  third  day  of  May,  in  the  year  aforesaid,  until  the 
day  of  the  taking  of  this  inquisition,  from  the  possession  of  the 
said  messuage  with  the  appurtenances  aforesaid,  with  force  and 
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arms,  and  with  strong  hand,  unlawfully  and  injuriously  then 
and  Uiere  did  keep  out,  and  the  said  messuage  with  the  appur- 
tenances and  the  possession  thereof  then  and  there  unlawfully 
and  fordUy  did  hold,  and  still  doth  hold,  from  the  said  J.  N.: 
to  the  gTMt  damage  of  the  said  J.  N.,  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity. 

Effidence. 

Prove  the  aeiun  or  possession,  as  in  the  two  former  cases. 
Prove  an  entry ;  whether  peaceable  or  not  is  immaterial.  Proof 
of  the  expulsion,  which  ex  vi  termini  implies  force,  is  not  mate- 
rial, as  the  gist  of  the  offence  is  the  forcible  detainer  merely. 
Holding  the  premises  from  the  prosecutor  by  force,  however, 
must  be  proved;  and  the  same  violence  or  terror  which  will  make 
an  entry  forcible,  will  also  make  a  detainer  forcible.  1  Hawk.  c. 
64,  s.  30.  1  Russ,  288.  But  merely  refusing  to  go  out  of  the 
house;  I  Hawk.  c.  64,  s.  30 ;  or  a  tenant  at  will  denying  posses- 
sion to  his  lessor;  or  a  man  keeping  out  of  his  land,  by  force,  a 
person  claiming  common  upon  it:  Com.  Dig.  Fore.  Det.  (B.  2) : 
ii  not  a  forcible  holding,  within  the  meaning  of  the  statutes. 


Indictment  for  a  Forcible  Entry  and  Detainer  at  Common  Law. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  gentleman,  K.  T.  of  the  same  parish,  carpenter,  and 
L.  W.  of  the  same  parish,  labourer,  together  with  divers  other 
persons,  to  the  number  of  six  or  more,  to  the  jurors  aforesaid  un- 
known, on  the  third  day  of  May,  in  the  first  year  of  the  reign  of 
our  sovereign  lord  William  the  Fourth,  with  force  and  arms,  to 
wit,  with  pistols,  swords,  sticks,  staves,  and  other  offensive  wea- 
pons, at  the  parish  aforesaid,  in  the  county  aforesaid,  into  a  cer- 
tain barn  and  a  certain  orchard  there  situate  and  being,  and  then 
and  there  in  the  possession  of  one  J.  N.,  unlawfully,  violently, 
forcibly,  injuriously,  and  with  a  strong  hand  did  enter;  and  the 
said  J.  S.,  K.  T.,  and  L.  W.,  together  with  the  said  other  evil 
disposed  persons,  to  the  jurors  aforesaid  unknown,  as  aforesaid, 
then  and  there,  with  force  and  arms,  to  wit,  with  pistols,  swords, 
sticks,  staves,  and  other  offensive  weapons,  unlawfully,  violently, 
forcibly,  injuriously,  and  with  a  strong  hand,  the  said  J.  N.  from 
the  possession  of  the  said  barn  and  orchard  did  expel,  amove  and 
put  out;  and  the  said  J.  N.,  so  as  aforesaid  expelled,  amoved, 
and  put  out  from  the  possession  of  the  said  barn  and  orchard, 
then  and  there  with  force  and  arms,  to  wit,  with  pistols,  swords, 
sticks,  staves,  and  other  offensive  weapons,  unlawfully,  violently, 
ibrcibly,  injuriously,  and  with  a  Strong  hand,  did  keep  out,  and 
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artUi  do  ke«p  out ;  and  other  wrongs  to  the  said  J.  N.  then  and 
there  did :  to  the  great  damage  of  the  said  J.  N.,  and  against  the 
peace  of  our  Irrd  the  King,  his  crown  and  dignity.  There  is  no 
doubt  an  indictment  wiU  lie  at  common  law  for  a  forcible  entry; 
although  it  is  generally  brought  on  the  acts  ofparUament.  Per  WiU 
mot,  J,,  in  R.  v.  Bake,  3  Bur,  1731. 
This  is  a  misdemeanor  at  common  law. 

Evidence, 

The  evidence  of  the  forcible  entry,  upon  this  indictment,  must 
be  stronger  than  is  required  to  support  an  indictment  on  tlie  sta- 
tutes; that  is  to  say,  there  must  be  proof  of  such  a  force  as  con- 
stitutes a  public  breach  of  the  peace.  R.y,  Wilson,  8  7.  IL  357. 
And  see  R.  y.  Bake  et  oL  3  Bur,  1731. 

It  is  not  necessary  to  set  forth  oi:  prove  the  particulars  of  the 
prosecutor's  estate  in  the  messuage,  &c.,  because  in  this  case 
there  is  no  restitution;  stating  that  J.  N.  was  possessed,  and 
proving  his  possession,  will  be  suffident.  R.  v.  Wilson,  R  T,  R, 
357.  For  the  same  reason,  it  does  not  seem  to  be  necessary  to 
prove  the  expulsion  or  detainer,  unless  where  the  prosecutor  has 
failed  to  prove  the  entry  to  have  been  forcible.  See  ante,  p,  452. 


Sect.  4. 

Challenge  to  fight. 

Indictment  for  Sending  a  Challenge, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  gentleman,  being  a  person  of  a  turbulent  and  quarrelsome 
temper  and  disposition,  and  contriving  and  intending  not  only  to 
▼ex,  injure,  and  disquiet  one  J.  N.,  and  to  do  the  said  J.  N. 
some  grievous  bodily  harm,  but  also  to  provoke,  instigate,  and 
excite  the  said  J.  N.  to  break  the  peace  and  to  fight  a  duel  with 
and  against  him  the  said  J.  S*,  on  the  third  day  of  May,  in  the 
first  year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
at  the  parish  aforesaid  in  the  county  aforesaid,  *  wickedly,  wil- 
fully, and  maliciously  did  write,  send,  and  deliver,  and  cause  and 
procure  to  be  written,  sent,  and  delivered,  unto  him  the  said  J.  N., 
a  certain  letter  and  paper  writing  containing  a  challenge  to  fight 
a  duel  with  and  against  him  the  said  J.  S.,  and  which  said  let- 
ter and  paper  writing  is  as  follows,  that  is  to  say  [here  set  out  the 
letter,  with  such  innuendos  as  may  be  necessary'\ :  to  the  great 
damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in  contempt  of 
our  lord  the  King  and  his  laws,  and  against  the  peace  of  our  lord 
the  King,  his  crown  and  dignity.     (2m/  Count,)  And  the  jurors 
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•forauud,  upon  Acir  <nth  MJartrnM,  d*  lortlier  present,  Aat  die 
said  J.  S.,  contriving  and  intending  as  aforcsaidy  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  witli  force  and  arms,  at  the 
parish  aforesaid  in  the  county  aforesaid,  wickedly,  wilfully,  and 
nalidously  did  provoke,  instigate,  exdte,  and  challenge  the  said 
J.  N.  to  fight  a  duel  wiUi  and  against  him  the  said  J.  S. :  to  the 
great  damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in  con- 
tempt of  our  lord  the  King  and  his  laws,  and  against  tiie  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

Fine  or  impriumwient,  or  both.  See  ante,  p,  157.  See  the  pre'' 
cedents  Cro,  Ore.  Com.  102—104.  4  Went.  315.  6  WeuL,  385 
— 461 ;  and  tee  R.  v.  PhilUpt,  6  East,  464.  From  the  etbovepre* 
cedent  wuty  be  readily  framed  an  indictment  against  theperum  who 
delivered  the  challenge. 

Evidence. 

Give  the  letter  in  evidence,  and  prove  the  hand-writing.  Prove 
also  the  delivery  of  it  to  J.  N.  Where  the  letter  containing  the 
diallenge  wss  put  into  the  post-ofSce  in  the  county  of  Middlesex, 
to  be  delivered  to  the  prosecutor  in  another  county.  Lord  JEUeU" 
borough  held  that  the  party  might  be  indicted  in  Middlesex :  for 
sending  the  challenge  is  the  offence;  whether  it  reach  the  peiaon 
to  whom  it  is  sent  or  not,  is  immateriaL  R.  v.  WiUitsms,  2  damp, 
506. 

Provocation,  however  great,  is  no  excuse  or  justificatiovi  upon 
the  part  of  the  defendant,  R.  v.  Rice,  3  East,  581,  however  it  may 
weigh  with  the  court  in  apportioning  the  punishment. 


Indictment  for  Provoking  a  man  to  send  a  Challenge. 

Proceed  as  in  the  last  precedent,  to  the  *,  and  then  thus"] — wick- 
edly, wilfully,  and  maliciously  did  utter,  pronounce,  declare,  and 
*^y  tPj  and  in  the  presence  and  hearing  of,  the  said  J.  N.,  these 
words  following,  that  is  to  say :  "  Tou  are  a  scoundrel  and  a 
liar,  and  I  shall  take  care  to  let  the  world  know  that  you  aro  so;" 
with  intent  to  instigate,  excite,  and  provoke  the  said  J.  N.  to 
challenge  him  the  said  J.  S.  to  fight  a  duel  with  and  against  him 
the  said  J.  N.;  to  the  great  damsge,  8fc.  as  in  the  last  precedent. 
If  there  be  any  doubt  as  to  the  words,  lay  them  differently  in  dif- 
ferent counts  ;  and  add  a  general  count,  not  setting  out  the  toords, 
but  merely  charging  the  defendant  with  having  used  threats  and 
opprobrious  language  to  the  prosecutor,  with  intent,  S^c. 

Fine  or  imprisonment,  or  both.    See  ante,  p.  157.    See  R.y.  . 
Phillips,  6  East,  464. 

Evidence. 
Prove  the  words;  see  ante, p.  404.    And  give  evidence  of  dr- 
cumstaoces  from  which  the  jury  msy  infer  the  defendant's  inlent, 
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if  such  iatevl  do  not  «ufflcieiitly  appear  ftom  the  words  proved. 
See  J^.  «*  PMUiigu,  6  £mI,  470.  attd  utUe^  p.  90. 


Sect.  5. 

Threatening  Letter. 

IndicimetU/cr  sending w  delivering  a  Letter  demanding  Moneys  Sjc. 

Middlesex,  to  wit: — Thejarorsfor  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labonerjon  the  third  day  of  May,  in  the  first  year  of  the  reign 
of  our  sovereign  lord  William  the  Fourth,  at  the  parish  a&resaid,  in 
the  county  aforesaid,  knowingly  and  feloniously  did  send  ("  send 
or  deliver^*)  to  one  J.  N.,  a  certain  letter,  ( *  *  any  letter  or  writing  "), 
directed  to  the  said  J.  N.,  by  the  name  and  description  of  Mr. 
J.  N.*;  demanding  money  (*'  money,  chattel,  or  valuable  secu- 
rity," see  ante,  p,  160),  from  the  said  J.  N.,  with  menaces,  and 
without  any  reasonable  or  probable  cause ;  and  which  said  letter 
is  as  follows,  that  is  to  say,  [here  set  out  the  letter  verhatitn] ; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lord  the  King,  his  crown  and 
dignity.  The  letter  must  be  set  out  in  the  indictment,  see  R.  v. 
Ll&yd,  2  East,  P.  C.  1123,  and  care  must  be  taken  to  set  it  out 
carrectly,Jor  a  variance  would  be  fatal.  See  ante,  p.  95. 

Felony,  transportation  for  life,  or  not  less  than  seven  years, 
ar  imprisonment,  (with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement  for  the  whole  or  any  part  of  the  impri- 
sonment, 7  ^S  Cr.  4,  c.  29,  s. 4),  not  exceeding  four  years,  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whip- 
ped f  in  addition  to  the  imprisonment,  if  the  court  shall  think  fit. 
7  ^SO,  4,  e,  29,  s.  8.     ^^e  ante,  p.  157. 

Evidence, 

Give  the  letter  in  evidence,  and  prove  it  to  have  been  sent  or 
delivered  by  the  defendant  as  charged  in  the  indictment. 

Knowingly  andfeloniously  did  sendj — Proof  that  the  defendant 
dropped  the  letter  in  a  place  where  he  knew  the  prosecutor  would 
come,  and  that  it  was  picked  up  by  another  person,  and  by  him 
delivered  to  the  prosecutor;  R.  v.  Lloyd,  2  East,  P.  C.  1123. 
iZ.  T.  Wagstaff,  IL  8[  R.  399  ^  or  that  the  letter  is  of  the  hand- 
writing of  the  defendant,  and  that  it  came  to  the  prosecutor  by 
the  post;  Jt.  v.  HenningSi  2  East,  P.  C.  1116.  and  see  R.  v.  Jepson 
Sf  aL,  Id,  1115;  has  been  holden  sufficient  evidence  of  a  sending 
by  the  defendant  fk),  where  the  prosecutor,  having  received 
such  a  letter,  traced  it  to  a  woman  who  was  in  the  habit  of  going 

X 


458  Tkreatemnff  Letter. 

of  errands  for  the  prisoners  Id  Newgtte,  and  she  proved  that  she 
received  it  from  the  defendant,  then  a  prisoner  in  Newgate,  to 
|mt  in  the  post  office,  and  the  senranL  of  the  post  office  proved 
that  the  letter  in  question  was  brought  to  the  office  by  the  last 
witness,  and  forwarded  in  the  regular  course ;  this  was  holden 
sufficient  evidence,  not  only  of  the  sending  by  the  defendant,  but 
that  he  also  knew  its  contents.  R.  v.  Girdwood,  2  E<uty  P.  C. 
1 120.     And  sending  the  letter  to  A.  in  order  that  he  noay  de- 
liver it  to  B.,  is  a  sending  to  B.,  if  the  letter  is  delivered  by  A.  to 
B.    R.  V.  Paddle,  R,  8f  R,  484.     A  delivery  of  a  letter  was  not 
within  the  former  statutes  upon  the  subject.     iZ.  v.  Hammamd, 
2  Easty  P.C,  1119;  but  a  delivery  of  it,  with  a  knowledge  of  its 
contents,  is  within  the  terms,  expressly,  of  ^e  present  act. 

J  certain  letter,  4?^.] — The  words  in  this  statute  are  **  any 
letter  or  writing,"  and  therefore  the  decisions  upon  the  fimner 
statutes  upon  this  subject  are  inapplicable  to  the  present. 

A  material  variance  between  the  letter  set  out,  and  that  pro«- 
duced  in  evidence,  will  be  fetal.  See  ante,  p.  95. 

DeTJianding  money'] — "  Any  chattel,  money,  or  valuable  secu- 
rity." See  antCfp,  1 60.  If  there  be  any  doubt  which  of  two  or  three 
things  be  demanded,  it  may  be  stated  differently  in  diflfetent 
counts.  Where  the  letter  contained  a  request  only,  but  intimated 
that,  if  it  were  not  complied  with,  the  writer  would  publish  a  certain 
libel  then  in  his  possession,  accusing  the  prosecutor  of  mnrder: 
this  was  holden  to  amount  to  a  demand.  R.  v.  Rofrinsim,  2  Leach, 
749,  2  East,  P.  C  1 1 10.  A  mere  request,  however,  such  as  ask- 
ing charity,  or  the  like,  without  imposing  any  conditions,  would 
not  come  within  the  meaning  of  the  word  "  demand"  in  the  sta- 
tute. Per  Buller,  J.,  in  R,  v.  Robinson,  supra*  The  demand  must 
be  with  menaces,  and  without  any  reasonable  or  probable  cause, 
and  it  will  be  for  the  jury  to  consider  whether  the  letter  does  ex- 
pressly or  impliedly  contain  a  demand  of  this  description. 


Indictment  for  Threatening  to  accuse  a  man  of  a  Crime,  with 

intent,  8fc, 

Commencement  as  in  the  last  precedent'] — ^in  the  county  afore* 
said,  feloniously  did  threaten  one  J.  N.  to  accuse  ("  ocetiar,  or 
threaten  to  accuse,")  him,  the  said  J.  N.,  of  having  [attempted  and 
endeavoured  to  commit  the  abominable  crime  of  sodomy  with  the 
said  J.  Ji.  (  any  crime  punishable  by  law  with  death,  transparU^ 
tton,  or  pilhry,  or  of  any  assault  with  intent  to  commit  any  raoe,  or 
oj  any  attempt  or  endeavour  to  commit  any  rape,  or  ofanyinfmmms 
m«,.  '  see  ante,  p.  216,)]  with  a  view  and  iitent^thereby*^ 
and  there  to  extort  and  gain  money  ("  chattel,  mouey,  orlab^. 
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ble  security"  see  ante,  p.  160),  from  the  sud  J.  N.;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  oar  lord  the  King,  his  crown  and  dignity.  It  is  not 
necessary  to  describe  the  accusation  in  strict  technical  language, 
see  R,  V.  Tucker,  IL8f  M,  134.  The  indictment  muit  allege  that 
the  defendant  threatened  to  accuse  the  prosecutor,  see  R,  v.  Dun- 
keky,  R.S^M,  90,  ante,  p.22\. 

Felony.  See  the  last  precedent.  7  4"  8  Cr.  4,  c.  29,  «.  8. 

Evidence. 

Prove  the  threat  or  accusation,  and  the  intent. 

The  indictment  must  state  that  the  defendant  threatened  J.  N., 
and  it  must  be  proved  that  the  threat  was  made  use  of  to  him. 
It.  V.  Dunkeley,  R.  8f  M.  90.  It  would  seem,  however,  that  if  the 
threat  were  made  to  a  third  person,  with  the  intent  tliat  he  should 
communicate  it  to  J.  N.,  it  would  support  this  allegation.  R.  v. 
Paddk,  R.  Sf  R,  484.  It  must  be  a  threat  to  accuse,  or  an  accu- 
sation ;  if  J.  N.  be  indicted,  or  in  custody  for  an  offence,  and  the 
defendant  threaten  to  procure  witnesses  to  prove  the  charge,  it 
will  not  be  a  threat  lo  accuse  within  the  meaning  of  the  statute. 
R.  V.  GiU,  1  Arch.  P.  A.  29. 

The  intent  must  be  proved  as  laid ;  a  variance  will  be  fatal. 
Where  the  intent  laid  was  to  extort  money,  and  the  intent  prov- 
ed was  to  extort  a  bill  of  exchange,  it  was  holden  a  fatal  variance. 
R,  V.  Major,  2  Ea^t,  P.  C  1118.  If  the  intent  do  not  appear  suffi- 
ciently from  the  accusation  or  threat  itself,  it  must  be  proved  from 
circumstances  from  which  the  jury  may  fairly  presume  it  See 
ante,  p.  96.  103. 


Indictment  for  Sending  a  Letter  threatenifig  to  accuse,  with  intent. 

Commencement  as  ante,  p.  457,  to  the  asterisk"] — threatening  to 
accuse  him,  the  said  J.  N.  (*'  accusing,  or  threatening  to  accuse,") 
of  having,  [^.  as  in  the  last  precedent,  to  the  words]  from  the 
said  J.  N.,  and  which  said  letter  is  as  follows,  that  is  to  say, 
\Jtere  set  out  the  letter  verbatim] ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity.  An  indictment  for  sending 
a  letter  threatening  to  accuse  a  man  of  an  infamous  crime,  need 
not  specify  such  crime,  for  the  specific  crime  the  defendant  threat' 
ened  to  charge  might  intentionally  be  left  in  doubt,  R.  v.  Tucker, 
R,  S[  M.  134.  Care  must  be  taken  to  set  out  the  letter  cor- 
rectly. 

Felony,  See  the  last  precedent  but  one,  1 8f^  O,  ^,c,  29,  s,  8. 
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procure  to  be  written  and  published,  a  certain  false,  scandalous, 
and  matidoos  libel,  in  the  form  of  a  letter,  directed  to  the  said 
!•  N.,  [or,  if  t]ie  publicaiion  were  in  any  other  wwnner,  omt  the 
words  "  in  the  form,'*  4^.]  containing  divers  false,  scandalous,  and 
malidous  matters  and  things  of  and  concerning  the  said  J.  N., 
and  of  and  concerning  [/j^.  here  huert  such  of  the  subjects  of  the 
Ubel,  as  it  may  he  necessary  to  refer  to  by  the  innuendoSf  in  setting 
omt  the  Ubel;  see  ante,  p.  396,  398,  399],  according  to  the  tenor 
juad  eflfect  following;  that  is  to  say,  [here  set  out  the  libel,  together 
with  such  innuendos  as  may  he  necessary  to  render  it  intelUgible. 
See  ante,  p.  398,  399] ;  to  the  great  damage,  scandal,  and  db- 
grace  of  tibe  said  J.  N.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Fine  or  imprisonment,  or  both. 

Before  we  consider  the  evidence  in  this  case,  it  may  not  be 
unnecessary  to  notice,  shortly,  the  law  relative  to  libels  against 
private  individuals:  we  have  already  noticed  seditious  libels, 
(ante,  p.  395,)  blasphemous  libels,  (ante,  p.  404,)  and  libels  re- 
flecting on  the  administration  of  justice,  {ante,  p.  442). 

A  libel,  in  the  sense  under  which  we  are  now  to  consider  it.  Is 
a  malidous  defamation  of  any  person,  made  public  by  eith^ 
printing,  writing,  signs,  or  pictures,  in  order  to  provoke  him  to 
wrath,  or  expose  him  to  pubUc  hatred,  contempt,  or  ridicule. 

In  considering  what  writings  are  libellous,  it  may  be  necessary 
to  premise,  that  wherever  an  action  will  lie  for  a  libel,  without 
laying  spedal  damage,  an  indictment  will  also  lie.  Also,  wher^ 
ever  an  action  will  lie  for  verbal  slander,  without  laying  spedal 
damage,  an  indictment  will  lie  for  the  same  words,  if  reduced  to 
writing  and  published.  But  the  converse  of  this  latter  proposition 
will  not  hold  good ;  for  an  action  or  indictment  may  be  main- 
tained for  words  written,  for  which  an  action  could  not  be 
maintained  if  they  were  merely  spoken.  Tfwley  v.  Lord  Kerry, 
4  Taunt.  355.  As,  for  instance,  if  a  man  write  or  print,  and 
publish,  of  another,  that  he  is  a  scoundrel  (J* Anson  v.  Stuart, 
IT.R.  748),  or  villain  {BeU  v.  Stone,  1B,S^P.  331),  it  is  a  tibel, 
and  punishable  as  such;  although,  if  this  were  merely  spoken, 
it  would  not  be  actionable  without  special  damage.  2  Al  BL  531. 
But  no  indictment  will  lie  for  mere  words,  not  reduced  into  writ- 
ing, 2  Salk.  417.  6  Mod,  125,  unless  they  be  seditious  {see  ante, 
p,  404),  blasphemous  {ante,  p,  406),  grossly  immoral,  or  utteivd 
to  a  magistrate  in  the  execution  of  his  office  {ante,  p.  443),  or 
uttered  as  a  challenge  to  fight  a  duel,  or  with  an  intention  to  pro- 
voke the  other  party  to  send  a  challenge.     See  ante,  p.  456. 

1.  An  action  will  lie  (without  laying  special  damage)  for  all 
words  spoken  of  another,  which  impute  to  him  the  commiseion 
of  some  crime  punishable  by  law,  such  as  high  treason,  murder, 
or  other  felony  (whether  by  statute  or  at  common  law),  foigery, 


Libel  461 

a  signature  within  the  meaning  of  the  present  act.  A  letter  sign- 
ed Vnth  the  real  name  of  the  writer,  would  not  be  within  the 
^rmer  act  Even  where  a  letter  witliout  a  name  was  written  in 
an  undisguised  hand,  to  a  person  who  well  knew  the  writer's 
hand-writing,  and  it  related  to  matters  then  in  dispute  between 
them,  as  it  appeared  evident  from  circumstances,  that  the  defend- 
ant, although  he  did  not  actually  sign  the  letter,  had  no  intention 
to  conceal  himself,  the  judge  held  that  the  letter  was  not  within 
the  statute.  R,v.  Hennings,  2  East,  P.  C.  1116.  But  a  letter 
with  a  real  name  or  signature  would,  as  it  seems,  come  within 
the  meaning  of  the  present  act. 

A  material  variance  between  the  letter  set  out  and  that  pro- 
duced In  evidence,  will  be  fatal.  See  ante,  p.  95. 

Where  the  threat  is  to  kill  or  murder,  it  is  for  the  jury  to  say, 
whether  the  letter  amounts  to  a  threat  to  kill  or  murder.  R,  v. 
Girdwood,  2  East,  P.  C.  1121. 

Upon  an  indictment  upon  the  repealed  stat.  9  G,  1,  c.  22, 
the  words  of  which  were,  "to  burn  the  dwelling-house,  out- 
houses, &c.,"  it  was  holden  that  where  the  writer  of  the  letter 
threatened  to  bum  the  prosecutor's  mill,  and  to  do  aU  the  injury 
he  was  able  to  his  &rms ;  and  the  prosecutor  proved  that  he  had 
no  mill  at  the  time,  but  that  he  had  farms,  and  buildings  upon 
them:  the  judges  held  clearly  that,  as  to  the  mill,  the  letter  was 
not  within  the  statute;  and  the  majority  of  the  judges  held,  that, 
even  as  to  the  farms,  as  the  letter  did  not  necessarily  imply  that 
the  injury  to  them  was  to  be  effected  by  fire,  it  was  not  within 
the  act.  R.  v.  Jepson  ^  a/.,  2  East,  P,  C.  1115.  Nor  would  this 
threat  as  to  the  farms  satisfy  the  term  **  destroy  "  in  this  sta- 
tute. 


Sect.  6. 

Libel. 

Indictment  for  a  Libel, 

Middlesex,  to  wit : — Thejurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.y  schoolmaster,  contriving,  and  unlawfully,  wickedly,  and 
maliciously  intending  to  hurt,  injure,  vilify,  and  prejudice  one 
J.  N.,  and  to  deprive  him  of  his  good  name^  fame,  credit,  and 
reputation,  and  to  bring  him  into  great  contempt,  scandal,  infamy, 
and  disgrace,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  with  force  and 
.arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  uulawfiilly, 
.  wickedly,  and  maliciously  did  write  and  publish,  and  cause  and 
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the  French  republic;  and  the  defendant  was  convicted.  See  ab» 
ILr.D'£(m,\W.BL  517. 

7.  And  not  only  are  libels  upon  Individixals  punishable  by  in- 
dictment, but  writings  also  reflecting  upon  bodies  of  men»  with- 
out mentioning  any  one  in  particular,  are  likewie  punishable  as 
libels,  if  they  tend  to  stir  up  the  hatred  of  the  King's  subjects 
against  the  members  of  the  body  generally,  or  to  excite  the  indi- 
viduals composing  the  body  to  a  breach  of  the  peace.  IL  v.  0#- 
bcme,  2  Bamardistony  138, 166. 

Having  now  treated  of  the  matter  of  a  libel,  it  remains  to  say 
a  few  words  upon  the  manner  or  form  in  which  it  is  expressed. 
It  is  immaterial  whether  the  libel  impute  crime,  &c  to  the  pro- 
secutor, in  a  direct  manner,  or  indirectly  by  such  hints  or  modes 
of  expression  as  are  likely  to  convey  the  intended  meanhig  to  Ae 
persons  to  whom  die  libel  was  published ;  taking  the  words  in 
the  same  sense  in  which  the  rest  of  mankind  would  ordinarily 
understand  them,  it  is  for  the  jury  to  say  whether,  in  their  minds, 
they  convey  the  idea  imputed.  2  T.R,  206,  per  BuUer,  J.  There- 
fore, where  one  man  said  of  another  that  his  "  character  was  in- 
famous ;  that  delicacy  forbade  him  from  bringing  a  direct  charge, 
but  it  was  a  male  child  who  complained  to  him  :*'  such  words 
were  understood  to  mean  a  charge  of  unnatural  practices,  and  to 
be  sufficiently  certain  in  themselves,  without  the  aid  of  an  innu- 
endo. FToolnoth  v.  Meadows,  5  Eastf  463.  So,  if  a  man  were  to 
write  or  say  of  J.  N.,  "  There  is  a  vast  difference  between  my 
character  and  his :  I  never  robbed  my  master,"  or  the  like :  it 
would  be  the  same  as  if  he  had  directly  charged  J.  N.  with  hav- 
ing robbed  his  master.  See  2  Lev.  150.  1  Fent.  276.  Com.  Dig. 
Action  on  the  case  for  defamation,  (E.  8).  And  the  same,  where  die 
imputadon  is  conveyed  obliquely,  Id.  (E.  1),  or  indirectly.  Id.  (E. 
7),  orby  way  of  question.  Id.  (E.  2),  conjecture.  Id.  (E.  3),  orex- 
cIainadon,/e^.  (E.  6),  or  by  irony,  1  Hawk.  c.  73,  s.  4,  or  the  like. 
So,  a  defamatory  writing,  expressing  one  or  two  letters  only  of  a 
name,  is  as  much  a  libel,  and  punishable  as  such,  as  if  it  express- 
ed the  name  in  full,  if  it  appear  evident  upon  the  &ce  of  the  libel, 
from  the  context,  &c.,  what  name  was  meant,  1  Hawk,  c  73,  s. 
5,  or  if  it  appear  from  the  evidence  of  persons  acquainted  ^th 
the  parties,  what  person  was  meant  by  such  initials  or  letters. 

jit  to  the  form  of  the  indictment  for  Ubel  generally,  see  ante,  p. 
398 — 400. 

Evidence. 

Prove  the  offence,  in  the  same  manner  as  directed  osife,  p. 
400 — 402.  If  the  libel  reflect  on  the  character  of  a  public  officer 
or  professional  man,  as  such,  it  is  not  in  general  necessary  to 
prov^  his  appointment  to  the  office,  or  admission  to  the  profes- 
sion, because  that  is  almost  in  all  cases  either  directly  or  impli- 
edly admitted  by  the  libel  itself;  see  A  7'.i{.366.     1  New  Rep. 
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190,  20S.  Jones  v.  Stevens,  II  Price,  235.  Peareey,  Whole,  5  B. 
4*  C  38;  proof  that  he  was  in  the  habit  of  acting  as  such  officer 
or  professional  man,  would  in  that  case  be  suffident :  but,  if  the 
effect  of  the  libel  be  to  charge  the  prosecutor  with  having  acted 
as  such  officer  or  professional  man  without  a  legal  appointment, 
as,  for  instance,  if  a  man  libel  a  physician  hy  calling  him  a  quack, 
it  seems  necessary  to  prove  the  appointment  or  admission.  See 
Smith  V.  Taylor,  1  New  Rep,  196,  3  Bing,  432,  4M,^S,  5^8. 

In  additiotn  to  what  has  already  been  mentioned,  as  to  evi- 
dence upon  the  part  of  the  defendant,  in  cases  of  libel  {ante,  p, 
402,  403),  the  defendant,  in  the  case  of  a  libel  against  an  indivi^ 
dttal,  may  prove  that  the  alleged  publication  of-  the  matter  com- 
plained of  as  libellous,  was  merely  a  communication  in  confi- 
dence, and  without  malice :  as,  where  a  master  gives  a  correct 
character  of  a  servant,  Bui.  N,  P,  8.  4  Bur,  2425.  1  T,  R.  110. 
3B,SfP,  587,  where  a  neighbour  gives  what  he  conceives  to  be 
a  correct  character  of  the  credit  and  solvency  of  a  tradesman, 
Bui,  N,  P.  8,  or  where  a  client  makes  confidential  representations 
injurious  to  an  attorney's  professional  character  in  the  manage- 
ment of  certain  concerns,  to  other  persons  who  are  jointly  inter- 
ested in  them  with  the  client,  1  Camp,  227,  or  the  like.  Also,  if 
a  writing,  although  injurious  to  another's  character,  be  publish- 
ed, not  maliciously  or  with  intent  to  injure  his  character,  but 
bond  fide,  for  the  purpose  of  investigating  a  fact  in  which  the  par- 
ty making  it  is  interested,  it  is  not  libellous.  See  Delany  v.  Jones, 
4  Esp,  191.  Broum  v.  Croom,  2  Stark.  N,  P,  C,  297.  R.  v.  Bayley, 
Andr.  229.  Fairman  v.  Ives,  \D.8fR.  252. 

The  defendant,  however,  cannot  set  up  the  truth  of  the  libel, 
as  a  defence  to  the  indictment;  ante,  p.  403.  5  Co,  125  h,  R,  v. 
Buries,  7  T.  R,  4.  1  Hawk,  c.  73,  «.  6 ;  nor  will  he  be  permitted  to 
allege  it  even  in  mitigation  of  punishment.  Ante,  p,  403. 


Indictment  for  a  Libel  upon  an  Attorney^ 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  N.,  gentieman,  at  the  time  of  publish- 
ing the  false,  scandalous,  malicious,  and  defamatory  libel  herein- 
after mentioned,  was,  and  long  before,  and  from  thence  hitherto 
hath  been,  and  still  is,  one  of  the  attomies  of  the  court  of  our 
lord  the  King  before  the  King  himself,  and  in  the  office,  prac- 
tice, and  business  of  an  attorney,  hath  been,  during  all  that  time, 
retained  and  employed  by  divers  subjects  of  this  realm,  to  pro- 
secute and  defend  for  them,  as  their  attorney,  agent,  and  soli- 
citor, divers  suits  and  businesses  in  the  said  court,  and  in  other 
his  Majesty's  courts  at  Westminster  and  elsewhere,  and  also  to 
do  and  negotiate  other  afSairs  and  business  as  such  attorney,  t« 
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wk,  St  tbe  parish  of  B.,  in  the  oounty  of  H.;  and  the  said  J.  N., 
during  aU  Uiat  dme,  hath  acted  in  the  most  fair  and  hononraUe 
manner  in  the  exercise  of  his  said  profesaon,  to  wit,  at  the  pazidi 
afiwicitaidj  in  the  county  aforesaid.  And  that  also,  before  tiie 
publishing  of  the  said  folse,  scandaioos,  malicious,  and  de&mi^ 
tory  libel  hereinafter  mentioned,  to  wit,  on  tbe  third  day  of  May, 
in  die  first  year  of  die  reign  of  our  sovereign  lord  William  the 
Fourth,  at  the  parish  aforoaid,  in  the  county  aforesaid,  the  said 
J.  N.  was,  in  his  business  and  profession  of  an  attorney,  employ- 
ed and  retained  by  one  A.  C.  to  commence  and  prosecute  a  cer- 
tain suit  and  action  at  law  upon  the  behalf  of  the  said  A.  C. 
against  one  J.  S.,  for  the  recovery  oi  a  certain  sum  oi  money  th«i 
and  long  before  due  and  owing  to  the  said  A.  C.  from  and  by  the 
said  J.  S.,  and  then  remaining  unpaid;  and  the  said  J.  N.,  in 
pursuance  of  the  instructions  he  then  and  there  received  from  the 
said  A.  C.  in  that  behalf,  and  <^  his  retainer  as  aforesaid,  did  then 
and  there  commence  and  prosecute  the  said  action  against  tiie 
said  J.  S.,  as  in  duty  he  was  bound  to  do ;  but  the  said  J.  N.,  m 
the  prosecution  of  the  said  action,  so  for  fir<wi  acting  vrith  any  un- 
necessary severity  towards  the  said  J.  S.,  on  the  contrary  there- 
of, then  and  there  aoted  towards  him  the  said  J.  S.  in  as  lenient  a 
manner  as  was  consistent  with  his  duty  as  attorney  to  the  said 
A.  C.  as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.,  late  of  th£  pa- 
rish aforesaid,  in  the  county  aforesaid,  grocer,  well  knowii^  tl^ 
premises,  but  contriving,  and  wickedly,  maliciously,  and  unlaw- 
fully intending  to  aggrieve  and  vilify  die  said  J.  N.,  and  to  in- 
jure him  in  his  good  name,  fome,  and  credit,  and  to  bring  him 
into  pubUc  scandal,  infomy,  and  disgrace,  with  and  amongst  all 
his  (^ents  and  neighboursy  and  other  good  and  worthy  suijects 
of  this  kingdom,  and  also  to  injure  the  said  J.  N.  in  his  said  bu- 
siness and  profession  of  an  attorney,  and  to  cause  him  to  be  es- 
teemed and  taken  to  be  a  negligent  and  corrupt  practiser  in  his 
said  profession,  and  to  be  a  person  not  fit  to  be  intrusted  and  em- 
ployed therein,  afterwards,  to  wit,  on  the  tenth  day  of  May,  in 
the  year  last  aforesaid,  with  fiurce  and  arms,  at  the  parish  «iS»re- 
said,  in  the  county  aforesaid,  folsely,  widcedly,  and  maUciooaly 
did  write  and  publish,  and  cause  and  procure  to  be  written  and 
published',  in  the  form  of  a  letter  directed  to  the  said  A.  C,  aoer- 
tun  foise,  wicked,  malicious,  and  scandalous  libel  of  and  oonceni- 
ing  the  said  J.  N.,  andof  and  concerning  his  conduct  in  his  busi- 
ness and  profession  of  attorney,  and  of  and  concerning  the  said 
action  so  commenced  and  prosecuted  against  the  said  J.  S.  by  the 
said  J.  N.,  for  and  as  the  attorney  of  the  said  A.  C.  as  afimisaid, 
and  of  and  concerning  the  conduct  of  the  said  J.  N.  as  attorn^ 
in  die  said  action,  according  to  the  tenor  and  effect  following,  diat 
is  to  say;  [here  set  emt  the  Ubel,  wiih  meh  imaiendos  as  ma^  be 
necessary;  see  ante,  p.  398,399;  to  the  great  scandal,  infomy. 
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and  disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 

As  to  the  evidence,  see  ante,  p.  464. 400 — 104. 


Indictment  for  Hanging  a  Man  in  Effigy. 

Commencement  as  ante,  p,  461] — ^in  the  county  aforesaid,  false- 
ly, wickedly,  and  maliciously  did  make,  and  cause  and  procure 
to  be  made,  a  certain  gibbet  and  gallows,  and  also  a  certain  effi- 
gy or  figure  intended  to  represent  the  said  J.N.{  and  then  and 
there  unlawfully,  wickedly,  and  maliciously  did  erect,  set  up,  and 
fix,  and  cause  and  procure  to  be  erected,  set  up,  and  fixed,  the 
said  gibbet  and  gallows,  in  a  certain  yard  and  place  near  unto  a 

certain  common  highway  there  situate,  called ,  and  near  to 

a  certjdn  ferry  called  The  Horse  Ferry,  where  the  said  J.  N.  was 
used  and  accustomed  to  ply  in  the  way  of  his  trade  and  business 
of  a  waterman ;  and  then  and  there  unlawfully,  wickedly,  and 
maliciously  did  hang  up  and  suspend,  and  cause  and  procure  to 
be  hung  up  and  suspended,  the  said  effigy  and  figure  to  and  upon 
the  said  gibbet  and  gallows,  with  the  name  of  the  said  J.  N.  in- 
scribed on  a  piece  of  wood  and  affixed  to  the  said  effigy  and  fi- 
g:ure,  together  with  divers  scandalous  inscriptions  and  devices  af- 
fixed upon  and  about  the  same,  reflecting  on  the  character  of  the 
said  J.  N. ;  and  did  then  and  there  keep  and  continue,  and  cause 
and  procure  to  be  kept  and  continued,  the  said  gibbet  and  gal- 
low*  so  erected  and  set  up  as  aforesaid,  with  the  said  effigy  and 
figure  hiMig  up  and  suspended  to  ai)d  from  the  same,  as  afore- 
aaid,  together  with  the  several  inscriptions  and  devices  aforesaid, 
ap  idBSxed  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
sipace  of  four  days  then  next  following,  and  during  all  that  time 
unlaw&lly,  wickedly,  and  maliciously  did  then  and  there  publish 
and  expose  the  said  gibbet  and  gallows,  with  the  said  effilgy  and 
figvi^  Uiereon,  to  the  sight  and  view  of  divers  good  and  worthy 
stt^ects  of  our  said  lord  the  King,  passing  and  repassing  in  and 
along  the  highway  aforesaid:  to  the  great  scandal,  in£simy,  and 
disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the 
like  ca«e  offending,  and  ugaiast  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Evidence, 

Prove  the  hanging  in  effigy,  as  described  in  the  indictment; 
and  prove  that  the  figure  was  intended  to  represent  the  prosecu- 
tor. Give  also^  if  necessary,  evidence  of  circumstances,  from 
which  the  jury  may  presume  malice  upon  the  part  o^  the  defend- 
ant Se0  mOe,  p.  400, 90, 103. 
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CHAPTER  IV. 

OFFENCES  AGAINST  PUBLIC  TRADE. 

Sect.  1.  SmuggUMg. 

2.  ForettalSng,  regroHng,  engrosHmg^, 


Sect,  1. 

SmuffgUng. 

IndietmaU  fur  Lighting  a  Fire  on  the  Cooit,  as  a  eignalU  a 

tmuggling  vesteL 

KENT,  to  wit : — The  jurors  for  our  lord  the  King  upod  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.  in  the  county  of  K., 
labourer,  on  the  third  day  of  March,  in  the  first  year  of  the 
reign  of  our  soYereign  lord  William  the  Fourth,  after  sunset  on 
the  same  day^  and  before  sunrise  on  the  day  next  following,  to 
wit,  at  the  hour  of  ten  in  the  night  of  the  same  day,  at  the  parish 
aforesaid,  in  the  county  aforesud,  unlawfully  did  make,  and  did 
aid  and  assist  in  making,  and  was  then  and  Uiere  unlawifnlly  pre- 
sent for  the  purpose  of  aiding  and  assisting  in  making,  a  certain 
light,  {**  any  Ughff  fire,  flash  or  blaze,  or  any  signal  by  smoke,  or 
by  any  rocket,  fireworks,  fiags,  firing  of  any  gun,  or  other  fire  arms, 
or  any  other  contrivanee  or  device,  or  any  other  signal,")  on  a  cer- 
tain part  of  the  sea  shore  there  situate,  ("  in,  or  on  boards  or  from 
any  vessel  or  boat,  or  on  or  from  any  part  of  the  coast  or  shore  of 
the  united  kingdom,  or  within  six  miles  of  any  part  of  such  coast 
or  shore,")  for  the  purpose  then  and  there  of  making  and  giring 
a  signal  to  some  person  or  persons  to  the  jurors  aforesaid  un- 
known, on  board  a  certain  smuggling  vessel  [or  boat]  then 
being ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity.    As  to  the  venue,  see  ante,  p.  17. 

Misdemeanor,  fine  1002.,  or  imprisonment  and  hard  labour  for 
any  term  not  exceeding  one  year.  6  O.  4,  c.lOS,  (.  52.  l%e 
quarter  sessions  have  cognizemce  of  the  qffisnce.  R.  ▼•  Cooit,  4  M, 
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Evidence, 

AH  the  prosecutor  has  to  prove  is,  that  the  defendant  lighted 
the  fire,  or  was  present  aiding  and  assisting  in  so  doing,  on  the 
sea  shore,  &c.  as  stated  in  the  indictment  It  is  not  necessary 
for  him  to  prove  that  any  smuggling  vessel  was  in  fact  within 
sight,  or  hovering  off  the  coast,  at  the  time;  and  it  is  for  the  de- 
fendant to  prove  (if  he  can)  that  the  fire,  &c.  was  not  lighted 
with  the  intent  charged  in  the  indictment  6  G.  4,  c.  108,  8, 53. 
The  offence  must  be  committed  after  sunset,  and  before  sunrise, 
between  21st  September  and  1st  April,  and  after  eight  in  the 
evening,  and  before  six  in  the  morning  in  any  other  part  of  the 
year.  6  G.  Ay^c.  108,  s.  52. 


Indictment  for  being  armed  and  assembled  for  the  purpose  of  as- 
sisting in  Running  uncustomed  (roods,  S^c. 

Kent,  to  wit: — The  jurors  for  our  lord  the  King  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  K., 
labourer,  J.  W.,  late  of  the  same,  mariner,  and  E.  W.,  late  of  the 
same,  labourer,  together  with  divers  other  evil  disposed  persons 
to  the  jurors  aforesaid  unknown,  to  the  number  of  three  and  more, 
on  the  third  day  of  May,  in  the  first  year  of  the  reign  of  our 
sovereign  lord  William  the  Fourth,  within  the  united  kingdom, 
(' '  within  the  united  kingdom,  or  toithin  the  limits  of  any  port,  har- 
bour, or  creek  thereof"),  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  being  then  and  there  armed  with  fire  arms,  and 
other  offensive  weapons,  to  wit,  with  guns,  pistols,  swords,  and 
daggers,  then  and  there  feloniously  and  unlawfully  were  assem- 
bled together,  in  order  then  and  there  to  be  aiding  and  assisting* 
in  the  illegal  exportation  of  certain  goods,  then  and  there  prohi- 
bited by  law  to  be  exported,  {**  in  the  iUegal  exportation  of  any 
goods  prohibited  to  be  exported;  or  in  the  carrying  of  such  goods, 
in  order  to  such  exportation;  or  in  the  illegal  landing,  runnir^, 
or  carrying  away  cf  prohibited  or  uncustomed  goods,  or  goods  lia- 
ble to  pay  any  duties  which  have  not  been  paid  or  secured;  or  in 
the  illegal  carrying  of  any  goods  from  any  warehouse  or  other 
place,  as  shall  have  been  deposited  therein  for  the  security  of  the 
home  consumption  duties  thereon;  or  for  preventing  the  use  or  con- 
sumption tfiereofin  the  united  kingdom;  or  in  the  illegal  relanding 
of  any  goods  which  shall  have  been  exported  upon  debenture  or  cer- 
tificate ;  or  in  rescuing  or  taking  away  any  such  goods  as  aforesaid, 
after  seizure,  from  the  officer  of  the  customs,  or  other  officer  autho- 
rized to  seize  the  same,  or  any  person  or  persons  employed  by  them 
or  assisting  them,  or  from  the  place  where  the  same  shall  Jiave  been 
lodged  by  them;  or  in  rescuing  any  person  who  shall  have  been  ap- 
prehended for  any  of  the  offences  made  felony  by  this  or  any  other 
act  relating  to  the  revenue  of  customs;  or  in  the  preventing  the  ap- 
prehension of  any  person  who  shaU  have  been  guilty  of  such  of- 
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fence") ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity.     As  to  the  venue j  see  antef  p.  11, 

Peiany,  death.  6  G.  4,  c.  108, «.  56.  This  sentence  may  he  re- 
corded, 4  O.  4,  c.  48.  An  indictment  for  being  armed  and  assem- 
bled in  order  to  he  aiding  and  assisting  in  doing  other  acts  men- 
timted  in  the  statute,  may  readily  he  framed  from  the  above  pre- 
eedent,  by  stating  such  act  immediately  after  the  asterisk. 

Evidence, 

Prove  that  the  defendants,  or  some  of  them,  together  with  other 
parsons  unknown,  to  the  num))er  of  three  at  least,  were  assem- 
bled and  armed,  as  stated  in  the  indictment.  It  is  not  necessary 
that  all  should  be  armed;  if  some  be  armed,  and  the  others  be 
present  aiding  and  assisting,  it  will  be  sufficient.  R,  v.  Smith,  R. 
4*  tL  386.  A  variance  between  the  indictment  and  evidence  as 
to  the  kind  of  arms  with  which  they  were  armed,  does  not  seem 
to  be  material ;  if  it  be  proved  that  the  defendants  were  armed 
either  with  "  fire  arms,"  or  sudi  other  "  offensive  weapons"  as 
are  within  the  meaning  of  the  act,  it  should  seem  to  be  sufficient. 
And  in  R,  v.  Cosans,  X  Leach,  342,  343,  n.,  the  court  held,  that 
not  only  guns,  pistols,  daggers,  and  other  instrument  of  war,  but 
also  bludgeons,  (properly  so  called),  clubs,  and  such  other  tilings 
as  are  not  in  common  use  for  any  other  purpose  but  as  weapons, 
are  within  the  meaning  of  the  acL  See  R,  v.  Hutchinson,  1 
Leach,  342.  A  common  whip,  however,  has  been  holden  not  to 
be  an  offensive  weapon  withi^  the  act.  R,  v.  Fletcher,  1  Leach, 
23.  Also,  if  in  the  heat  of  an  affray,  a  man  catch  up  an  hatchet 
accidentally,  this  is  not  within  the  meaning  of  the  statute.  R,  v. 
Rose,  1  Leach,  342,  n.  Also,  to  bring  the  case  within  the  statute, 
it  must  appear  that  the  parties  had* deliberately  assembled,  for 
the  purpose  charged  in  the  indictment 

The  purpose  for  which  the  defendants  assembled  is  proved, 
either  expressly,  by  the  evidence  of  an  accomplice  or  the  like ; 
or  impliedly,  by  evidence  of  circumstances  from  which  the  jury 
may  fairly  presume  it. 


<( 


Indictment  for  assisting  in  the  Running  of  uncustomed  Goods, 

The  same  as  the  Uut  precedent,  except  that  instead  of  the  words 
were  assembled  together  in  order  to  be  aiding  and  assisting," 
you  insert  these  words:  **  were  uding  and  assisting,  and  then  and 
thi^re  feloniously  and  unlawfully  did  aid  and  assist"  in,  8fc, 

Fejmy,  death,  6  G,  4,  c,  108,  s,  66.     This  sentence  may  be 
recorded,  4  G,  4,  e,  48. 

Evidence, 

Prove  that  the  defendants,  or  the  defendants  and  others,  to  the 
number  of  three  at  least,  armed  ajg  xneudoned  in  tbtt  evidence 
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under  the  last  precedent,  were  aiding  and  assisting  in  doing  that 
which  is  charged  against  them  by  the  indictment,  as,  for  instance, 
in  exporting  goods,  &c  Reasonable  proof  must  be  given  of  the 
goods  being  uncustomed ;  that  is,  evidence  must  be  given  of  some 
&cts  or  circumstances  from  which  the  jury  may  fairly  presume 
it     See  K  v.  Shellyt  1  Leach,  340,  n. 


Indictment  for  Shooting  at  a  Ship  belonging  to  the  Navy^  Sfc. 

Kent,  to  wit: — The  jurors  for  our  lord  the  King  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish  of  B.  in  the  county  of  K., 
mariner,  on  th£  third  day  of  May,  in  the  first  year  of  the  reign 
,of  our  sovereign  lord  WiUiam  the  Fourth,  on  the  high  seas,  and 
within  one  hundred  leagues  of  a  certain  part  of  the  coast  of  the 

united  kingdom,  called ,  to  wit,  at  the  parish  aforesaid,  in 

the  county  aforesaid,  feloniously  and  maliciously  did  shoot  at  and 
i^ion  a  certain  vessel  ("  vessel  or  boat")  belonging  to  his  said  Ma- 
jesty's navy,  ("  belonging  to  his  Majesty's  navy,  or  in  the  service 
of  the  revenue"),  the  aaid  vessel  being  then  on  the  high  seas, 
within  one  hundred  leagues  of  a  certain  part  of  the  coast  of  the 

united  kingdom,  called  ,  ("  in  any  part  of  the  British  or 

Irish  channel,  or  elsewhere  on  the  high  seas,  within  one  hundred 
leagues  of  any  part  of  the  coast  of  the  united  kingdom  "),  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid ;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
parish  aforesaid,  in  the  county  aforesaid,  was  the  place  on  land 
into  which  the  said  J.  S.  was  next,  after  the  commission  of  the 
offence  by  him  the  said  J.  S.  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  taken  and  carried,  (*'  token,  brought,  or  carried"). 
See  6  G.  4,  c.  108,  s.  74.  Ante,  p.  17. 

Felony,  death,  6  0  4,  c.  108,  «.  57.  This  sentence  may  be 
recorded,  4  G,  4,  c.  48. 

Evidence, 

Prove  that  the  defendant  wilfully  shot  at  the  vessel,  $e.  men- 
tioned in  the  indictment;  the  malice  will  be  presumed,  until  the 
contrary  be  shewn  upon  the  part  of  the  defendant.  Where  a 
custom-house  vessel  chased  a  smuggler,  and  fired  into  her 'with- 
out hoisting  such  a  pendant,  as  the  52  G.  3,  st^  2,  c.  1 04,  s,  8, 
requires,  the  returning  the  fire  was  considered  not  to  be  mali- 
cious. R,  v.  Reynolds  et  al.,  R,  Sf  R.  465.  Prove  also  that 
the  vessel  in  question  belonged  at  the  time  to  his  Majesty's  na- 
vy, or  was  in  the  service  of  the  revenue,  as  stated  in  the  in- 
dictment ;  which  may  be  done,  it  should  seem,  by  parol  testimony, 
without  any  documentary  evidence.    And  prove  that  the  vessel, 
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at  the  time,  was  within  one  hundred  ieagues  of  the  coast  of  some 
part  of  the  united  kingdom. 


Indictment  for  being  found  with  Goods  liable  to  Forfeiture. 

Kent,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
K.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesidd,  in  the  county  aforesaid,  being  then  and  there  in  com- 
pany with  divers  other  persons  to  the  jurors  aforesaid  unknown, 
to  the  number  of  five  and  more,  then  and  there  was  found  fe- 
loniously with  certain  goods,  then  and  there  liable  to  forfeiture, 
under  and  by  virtue  of  a  certain  act  of  parliament  relating  to  the 

revenue  of  the  customs,  ("  customs  or  excise"),  to  wit -; 

against  the  form  of  the  statute  in  sueh  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity.    As  to  the  venue,  see  ante,  p.  17. 

Felony,  transportation  for  seven  years.  6  G.  4,  c.  108,  s.  58. 
See  ante,  p.  157.  Returning  from  transportation  is  felony,  death. 

Evidence. 

Prove  that  the  defendant  was  in  company  with  more  than  four 
persons,  and  was  found  with  the  goods  stated  in  the  indictment. 
Prove  that  the  goods  were  liable  to  forfeiture  by  some  statute 
relating  to  the  customs  or  excise,  as  stated. 


Indictment  for  being  found  armed  near  a  navigable  River. 

Commencement  as  in  the  last  precedent'] — ^in  the  county  afore- 
said, being  then  and  there  feloniously  in  company  with  divers 
other  persons,  to  the  jurors  aforesaid  unknown,  within,  five  miles 
of  a  navigable  river,  to  wit,  within  one  mile  from  a  certain  navig- 
able river,  called ,  was  then  and  there  found,  then  and  there 

feloniously  carrying  certain  offensive  arms,  to  wit,  one  pistol,  and 
one  gun,  ("  carrying  offensive  arms  or  weapons,  or  disguised  in  any 
way") ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

Felony,  see  the  last  precedent.  6  G.  4,  c.  108,  s.  58. 

Evidence. 

Prove  that  the  defendant  was  found  within  five  miles  of  the 
navigable  river  mentioned  in  the  indictment,  in  company  with 
one  other  person,  armed  or  disguised  as  stated.  It  does  not 
seem  clear,  from  this  section,  whether  both  must  be  armed  or 
disguised. 
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Sect.  2. 

FarestaUing,  Megratinfff  Engrossing. 

Indictment  far  ForestcUling, 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  did  buy,  and  cause 
to  be  bought,  of  and  from  one  J.  N.,  three  hundred  pounds  weight 
of  cheese,  for  the  sum  of  three  pounds  ten  shillings,  as  he  the 
said  J.  N.  then  and  there  was  coming  towards  London,  to  wit, 
to  a  certain  market  called  Leadenhall  Market,  in  London,  afore- 
said, to  sell  the  said  cheese,  and  before  the  same  was  brought 
into  the  said  market  where  the  same  should  be  sold ;  in  contempt 
of  our  said  lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  or  imprisonment,  or  both.  This  offence  is  described  by 
Stat.  5  4"  6  ^'  6}  ^>  14,  to  be  the  buying  or  contracting  for  any 
merchandise  or  victual  coming  in  the  way  to  market;  or  dis^ 
suading  persons  from  bringing  their  goods  or  provisions  there; 
or  persuading  them  to  enhixnce  the  price  when  there.  This  and 
the  several  statutes  upon  this  subject  are  repeated;  12  G.  3, 
«.  71;  but  the  offence  is  still  punishable  at  common  law,  R,  v. 
Waddington,  1  East,  143,  and  the  statutes  are  referred  to  as 
parliamentary  expositions  of  the  terms.  See  1  East,  583.  Cro.  Car, 
381. 

Evidence. 

Prove  the  purchase  of  the  cheese,  as  stated  in  the  indictment ; 
the  quantity  is  immaterial.  And  prove  that  it  was  purchased  on 
the  way  to  the  market,  and  before  it  arrived  there. 


Indictment  for  Regrating, 

Commencement  as  in  the  last  precedent'\ — ^in  the  county  afbre- 

said,  in  a  certain  market  there  called ,  did  buy,  obtain,  and 

get  into  his  hands  and  possession  ten  geese,  thirty  ducks,  and 
eighteen  drakes,  of  and  from  one  J.  N.,  for  the  sum  of  four 
pounds  and  nine  shillings,  (the  said  geese,  ducks,  and  drakes, 
then  being  brought  to  the  said  market  by  the  said  J.  N.  to  be 
sold) ;  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  he 
the  said  J.  S.,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
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the  said  market  there  [or,  in  a  certain  other  market  called , 

situate  within  four  miles  of  the  market  aforesaid,  to  wit,  in  the 

parish  of ,  in  the  county  aforesaid],  unlawfully  did  regrate 

the  said  geese,  ducks,  and  drakes,  and  sell  the  same  again  to  one 
A.  C.  for  the  sum  of  five  pounds ;  in  contempt  of  our  said  lord 
the  King  and  his  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lord  the  King, 
his  crown  and  dignity. 

Fine  or  in^niaonmeni,  or  bath.  This  cffence  is  described  by 
$kU»  6  4*  6  Ed,  6,  c.  li,  to  be  the  buying  of  corn  or  other  victu^ 
•M  any  market,  and  setting  it  again  in  the  same  market,  or  in  any 
other  market  within  four  miles  thereof. 

Evidence. 

Prove  the  pixrchase  and  resale,  as  stated  in  the  indictment. 
A  variaiM^  between  the  indictment  and  evidence  in  the  number 
of  feese,  &c.  or  the  price  at  which  they  were  bought  or  resold, 
does  apt  seem  to  be  material.  Nor  does  it  appear  to  be  neces- 
sary, to  constitute  the  offence,  that  the  defendant  should  have 
derived  profit  from  the  resale. 


mf^Tf  ■'<■ 


Indictment  for  Engrossing. 

Commencement  as  ante,  p.  473] — in  the  county  aforesaid,  un^- 
lawfully  did  engross  and  get  into  his  hands,  by  buying  of  and 
iropi  one  J*  N.,  fifty  quarters  of  wheat,  to  the  intent  to  sell  the 
8(inte  again  for  lucre,  gain,  and  profit;  in  contempt  of  our  said 
lord  the  King  and  his  laws,  to  the  evil  example  of  aU  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity* 

Fine  or  imprisonment,  or  both.  This  offence  is  described  by 
Stat.  5  4*  fi  Ed.  6,  c.  14,  to  be  the  getting  into  one*s  possession, 
or  buying  up  of  com  or  other  dead  victual,  with  intent  to  sell  it 
again.    See  R.  v.  Waddington,  1  East,  167. 

Evidence. 

Prove  the  purchase,  and  prove  the  intent,  either  by  the  de- 
fendant's admission,  or  by  proof  of  his  having  actually  resold  the 
com,  or  by  proof  of  some  other  drcumstances  from  which  the 
jury  may  presume  it. 
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CHAPTER  V. 

OFFENCES  AGAINST  PUB^^IC  FOLICE  AND  ECONOMY. 

Sect.  1.  Bigamy, 

2.  Common  Nuisance. 

8.  Open  and  NotoHotu  Lewdness. 

4.  Gaming. 

5.  Offences  relating  to  Game, 

6.  Taking  up  Dead  Bodies, 

7.  Disturbing  Public  Worship, 

8.  Itejiuing  to  execute  a  Public  Office, 


Sect.  1. 

Bigamif. 

Indictment  for  Bigamy, 

MJPDJiESEX,  to  wit  :-^The  jurors  for  our  lord  the  King  upon 
thdr  oath  presenti  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
«tf  Mm  labourer,  on  the  first  day  of  April,  in  the  first  year  of  the 
jf&ga  of  our  late  sovereign  lord  George  the  Fourth,  at  the  pa- 
ndn  of  C,  in  the  county  of  D.,  did  marry  one  A.  C,  spinster,  and 
her  the  said  A.  then  and  there  had  for  his  wife;  and  that  the 
aiud  J.  S.  afCerwardSf  and  whilst  he  was  so  married  to  the  said 
A«»  W  aforesaid)  to  wit,  4)n  the  third  day  of  May,  in  the  first  year 
jq{  the  reign  of  our  sovereigti  lord  William  the  Fourth,  at  the  pa- 
lish of  F^  in  the  county  of  G.,  feloniously  and  unlawfully  did 
marry  and  take  to  wife  one  M.  Y.,  and  to  her  the  said  M.  was 
then  and  there  married,  the  said  A.,  his  foraner  wife,  being  then 
alive;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided* and  against  the  peace  of  our  lord  the  now  King,  his  crown 
and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  fwtiber  present,  that  the  said  J.  S.,  afterwards,  to  wit,  on  the 
first  day  of  August,  in  the  year  last  aforesaid,  at  the  said  parish  of 
Bm  in  the  county  of  M.,  aforesaid,  was  apprehended  {**  apprehend^ 
ed  or  in  euHody")  for  the  felony  aforesaid.  As  to  the  venucy  see 
ante,  p.  17.    This  last  auerment  is  only  necessary  where  the  second 
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wuarriagt  did  mi  take  ftaee  in  the  county  where  (he  drfendant  is 
indieied. 

Felony,  trenuportation  for  seven  years,  or  imprisonment,  with 
or  wiihout  hard  labour,  not  exceeding  two  years,  9  0, 4,  c.  31 , 
«.  22.    See  ante,  p.  157. 

Evidence  on  the  part  of  the  Prosecution, 

1.  The  marriage  between  the  defendant  and  A.  C.  must  be 
prored.  The  time  at  which  it  was  celebrated  is  immaterial;  and 
whether  celebrated  in  this  country  or  in  a  foreign  country^  b  also 
immateriaL  I  Hale,  692. 

If  celebrated  abroad,  it  may  be  proved  by  any  person  who  was 
present  at  it;  and  such  circumstances  should  sdso  be  proved, 
from  which  the  jury  may  presume  that  it  was  a  valid  marriage 
according  to  the  laws  of  the  country  in  which  it  was  celebrated. 
Proof  that  the  ceremony  was  performed  by  a  person  appearing 
and  oiBdating  as  a  priest,  and  that  it  was  understood  by  the  par- 
ties to  be  the  marriage  ceremony  according  to  the  rites  and  cus- 
tom of  the  foreign  country,  woidd  be  sufficient  presumptive  evi- 
dence of  it,  see  R,  v.  Inhabitants  of  Brampton,  10  East,  282,  so  as 
to  throw  upon  the  defendant  the  onus  of  impugning  its  validity. 
See,  as  to  Scotch  marriages,  Dalrymple  v.  Dalrymple,  12  Hag- 
gardPs  Rep.  54;  Ilderton  v.  Ilderton,  2  H.  BL  145.  Crompton  v. 
Bearcroft,  BuL  N.  P.  113. — As  to  French  marriages,  see  LaconY, 
Biggins,  ID.SfR.  Ni.  Pr.  Ca.  38,  S  Stark,  17S.—As  to  marriages 
in  ^  houses  of  ambassadors,  8fc.,  abroad,  4  G.  4,  c.  91. — And  as 
to  marriages  in  Newfoundland,  5  G,  4,  c.  68. 

If  celebrated  in  this  country,  it  may  be  proved  by  the  produc- 
tion of  the  register  of  the  nuurriage,  or  an  examined  copy  of  it, 
together  with  some  proof,  either  direct  or  presumptive,  of  the 
identity  of  the  parties;  ante,  p.  126;  and  if  the  marriage  were  by 
license,  and  it  appear  that  either  of  the  parties  were  a  mmor  at 
the  time,  the  prosecutor  must  further  prove  that  the  marriage 
was  solemnized  with  the  consent  of  the  fether,  guardian,  or  mo- 
ther of  the  minor,  as  required  by  the  marriage  act.  4  G.  4,  c,  76, 
s,  16.  R.  V.  Butler,  R.8fR.  61.  R.  v.  Morton,  iZ.  4*  A.  19,  n.  IL v. 
James,  R.8fR.l1,  Per  Bayley,  J.,  in  Smith  v.  Huson,  1  PhUH- 
more,  287*  But  it  seems,  that  subsequent  countenance  from  pa- 
rents or  guardians,  or  other  circumstances  of  a  similar  kind, 
might  afford  ground  for  presuming  the  necessary  consent.  R,  ^ 
it.  61,n.  Where  a  minor  was  married  without  consent,  in  the 
interval  between  the  22nd  July,  1622,  (when  3  G.  4,  c.  75  re» 
ceived  the  royal  assent,  by  which  s.  1 1  of  stat  26  G,  2,  c.  33,  was 
repealed),  and  the  1st  September,  1822,  when  the-  stat  3  G.  4, 
c,  75  came  into  operation,  it  was  holden,  that  the  marriage  was 
valid,  because,  during  that  interval,  there  was  no  enactment  in 
force  relating  to  marriages  by  licence.  R.  v.  fVaully,  R.  8^  M,  163. 
It  was  the  intention  of  the  Ikf  arriage  Act,  that  the  banns  should 
be  published  in  the  true  names  of  the  parties.    The  rule  upon 
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this  subject  b,  that  if  the  banns  were  published  in  a  name  or 
names  totally  different  from  those  which  the  parties,  or  one  of 
them,  ever  used,  or  by  which  they  were  ever  known,  the  mar- 
riage in  pursuance  of  that  publication  is  invalid ;  and  it  is  immate- 
rial, in  that  case,  whether  the  misdescription  has  arisen  from  ac- 
cident or  design,  or  whether  it  be  fraudulent  or  not;  but  if  there 
be  a  partial  variation  of  name  only,  as,  the  alteration  of  a  letter 
or  letters,  or  the  addition  or  suppression  of  one  Christian  name, 
or  the  names  have  been  such  as  the  parties  have  used  and  been 
known  by  at  one  time  and  not  at  another — in  such  cases,  the 
publication  may  or  may  not  be  void,  the  supposed  mis- descrip- 
tion may  be  expltdned,  and  it  becomes  a  most  important  inquiry, 
whether  it  was  consistent  with  honesty  of  purpose,  or  was  done 
from  a  fraudulent  intention.  /2«v.  Inhabitants  of  Tebshelf,  1 B.  l^Jld. 
190.    A  valid  marriage  must  be  proved ;  Per  Bayley,  J.,  in  SnUth 
V.  Huson,  I  Phillimore,  287 ;  the  law  will  not  presume  it  in  cases 
of  bigamy,  as  it  will  in  civil  cases.  lb.     It  is  not  necessary,  how- 
ever, to  prove  the  registration  of  the  marriage,  the  licence,  or  the 
publication  of  the  banns ;  the  marriage  may  be  proved  by  some 
person  who  was  actually  present,  and  saw  the  ceremony  perform- 
ed. R,  V.  Alison,  ILSfR,  109.     With  respect  to  the  place  where 
banns  may  be  published  and  a  marriage  solemnized,  see  the  Mar* 
riage  Jet,  4  G.  4,  c.  76,  and  6  G.  4,  c.  92.     The  non-residence 
of  tile  parties  where  the  banns  were  published,  or,  if  by  licence, 
where  the  marriage  was  solemnized,  is  immaterial.  4  G,  4,  c.  76, 
8.  26.  R,  V.  Hind,  R,  4'  -R.  253.     It  may  be  necessary  to  add,  that 
the  marriages  of  Jews,  see  Luido  v.  Belesario,  1  Hag,  216.  Gold' 
amid  v.  Bromer,  Id,  324 ;  and  Quakers,  see  Dean  v.  Thomas,  M*  4* 
M,  N.  P.  361;  where  both  parties  are  Jews  or  Quakers,  are  ex- 
cepted out  of  this  marriage  act ;  nor  does  it  extend  to  marriages 
beyond  seas,  or  in  Scotland.    See  as  to  marriages  of  illegitimate 
children  by  licence,  in  England,  Priestly  v.  Hughes,  \.\East,  1. 

Proof,  however,  of  a  marriage  which  is  voidable  merely,  as  for 
consanguinity,  or  the  like,  will  support  an  indictment  for  biga- 
my. 3  Inst,  88.  Thus,  a  marriage  by  a  minor  in  Ireland,  with- 
out consent,  which  by  the  Irish  Marriage  Act  is  voidable  only 
vrithin  a  year,  will  support  a  conviction  for  bigamy,  if  the  mar- 
riage be  not  vacated.  R,  v.  Jacobs,  R,  Sf  M.  140.  But  it  is  other- 
wise, if  the  marriage  be  not  voidable  merely,  but  void;  as,  for 
instance,  if  a  woman  marry  A.,  and,  in  the  life- time  of  A.,  marry 
B. ;  and  after  the  death  of  A.,  and  whilst  B.  is  alive,  she  marry 
C. ;  she  cannot  be  indicted  for  bigamy  in  her  marriage  with  C, 
because  her  marriage  with  B.  was  a  mere  nullity.  1  Hale,  698. 
So,  the  marriage  of  an  idiot,  or  of  a  lunatic  not  in  a  lucid  inter- 
valj  is  void,  because  he  is  deemed  in  law  incapable  of  entering 
into  such  a  contract  1  Bl,  Com.  438,  439.  So,  if  a  boy  under 
14,  or  a  girl  under!  2,  contract  matrimony,  it  is  void,  unless 
both  husband  and  wife  consent  to  and  confirm  the  marriage,  after 
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the  mtBor  umftt  rtike  age  of  consenL   Co.  Lit.  79.  See  R.  if. 

Gordon,  R.^R.4S.  .    ,     ^       .^  ♦^.^ 

2.  The  proieciitor  mart  prove  the  defendant's  subsequent  mar- 

liMe  with  M.  Y.  Fonnerly,  this  must  have  been  proved  to  have 
taken  place  in  England;  for  it  is  the  second  marriage  which  con- 
stitut»  the  offence;  1  Hafe,  692,  693 ;  hot  now  it  is  nnmatenal 
whether  the  second  marriage  take  place  in  England  or  ebewhcre, 
profided,  if  the  second  marriage  take  pUice  out  jf  ^ngUnd,  tite 
defendant  he  a  subject  of  his  Majesty.  9  G.  4,  e.  31,  *.  22.  T^ 
marriage  U  proved  in  the  same  manner  as  directed  antey  P-  *'«»- 
It  seems,  however,  that  the  offence  wiU  be  complete  though  tte 
defendant  assume  a  fictitious  name  after  the  second  marnage.  iC 
V.  JUsom,  R.8eIL  190.  And  where,  upon  an  indictment  for  mar- 
rying Anna  T.,  the  defendant's  first  wife  being  aHve,  rtJW««** 
that  her  name  was  not  Anna  but  Susannah ;  but  the  defendant 
wrote  her  name  Anna  in  the  note  for  the  pubKcation  of  hums, 
and  signed  the  register  in  which  she  was  so  caUed;  it  ''•s  M^j 
that  although  her  name  might  not  be  Anna,  he  could  not  defCTd 
himself  on  the  ground  that  he  did  not  marry  Anna  T.  R.  y.Sd- 
wards,  R.^R.2Sd.  ^  u    ^    - 

3.  It  must  be  proved  that  the  first  wife  was  ahve  at  the  time 
the  second  marriage  was  solemnised ;  which  maybe  done  by  sonae 
person  acquainted  with  her,  and  who  saw  her  at  the  time  or  af- 
terwards. 

4.  If  the  defendant  be  not  indicted  in  the  county  in  which  the 
second  marriage  took  place,  it  must.be  proved  that  he  was  ap- 
prehended or  in  custody  in  the  county  in  which  he  is  indicted. 
By  the  repealed  stat.  1/ac.l,  c.  11,  the  defendant  might  be 
tried  in  the  county  where  he  was  apprehended,  but  the  words 
"  in'custody,"  were  not  in  that  act  Where  the  defendant  being 
in  custody  in  the  county  of  W.  for  larceny,  a  bill  was  preferred 
against  him  for  bigamy  in  another  county,  upon  which  he  was 
detidned  by  order  of  the  court ;  it  was  holden  sufficient  to  war- 
rant the  trial  in  the  county  of  W.,  because,  being  in  custody  upotn 
a  crimiaa]  charge,  he  was  liable  to  be  tried  where  he  was  impri- 
soned. R.  v.  Gordon,  R.  ^  R.  48. 

And  it  may  be  necessary  to  observe,  that  the  first  wife  is  not  a 
competent  witness  to  prove  any  part  of  the  case,  either  for  ot 
against  her  husband,  ante,  p,  137,  but  the  second  wife  is.  ^nfe, 
p:  137. 

Evidence  for  the  Defendant. 
The  following  are  good  defences  to  an  indictment  for  bigamy. 

1.  That  the  wife  or  husband  of  the  party  indicted  has  been 
"  continually  remaining  absent  from  the  other  for  the  space  of 
seven  years  then  last  past,  and  has  not  been  known  by  the  other 
to  be  living  within  that  time."  9  G.  4,  c.31,  s.  22. 

2.  That,  before  the  second  marriage,  the  party  indicted  waa 
divorced  from  the  bond  of  the  first  marriage.  9  G.  4,  c.  31,  «.22. 
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A  divorce  a  vinculo,  for  adultery,  in  a  court  in  Scotland,  of  per- 
sons married  in  England,  is  not  within  tlie  statute;  because  no 
sentence  or  act  of  any  foreign  country  or  state  can  dissolve  an 
English  marriage  a  vinculot  for  grounds  for  which  it  cannot  be 
dissolved  in  England.  ILv.  LoUey,  JL^K  237. 

3.  That  the  former  marriage  was  declared  to  be  void  by  the 
sentence  of  a  court  of  competent  jurisdiction.  9  G.  4,  c,  31,  s»  22. 
The  corresponding  clause  of  the  statute  1  Jac.  1,  c.  11,  «.  3,  was 
held  not  to  extend  to  the  sentence  of  an  ecclesiastical  court  in  a 
cause  of  jactitation ;  Duchess  cf  Kingston's  case,  1 1  SL  Tr,  260. 
tutdsee  ante,  j9. 121 ;  and  even  sentences  within  this  clause  of  the 
act  may  be  impeached  upon  the  part  of  the  crown,  upon  the 
ground  of  fraud  or  collusion.  Id,   1  Ph.  Ev.  338. 


Sect.  2. 

Commmon  Nuisance, 

Indictment  for  carrying  on  an  Offensive  Trade. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
near  unto  divers  public  streets  being  the  King's  common  high- 
ways,  and  also  near  unto  the  dwelling-houses  of  divers  liege  sub- 
jects of  our  said  lord  the  King,  there  situate  and  being,  unlaw- 
fully and  injuriously  did  make,  erect,  and  set  up,  and  did  cause 
and  procure  to  be  made,  erected,  and  set  up,  a  certain  furnace 
and  boiler,  for  the  purpose  of  boiling  tripe  and  other  entrails,  and 
offal  of  beasts :  and  that  the  said  J.  S.,  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  *  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  at  the  parish  afore- 
said, in  the  county  aforesaid,  unlawfully  and  injuriously  did 
boil,  and  cause  and  procure  to  be  boiled,  in  the  said  boiler,  di- 
vers large  quantities  of  tripe  and  other  entrails  and  offal  of 
beasts ;  by  reason  of  which  said  premises,  divers  noisome,  offen- 
sive, and  unwholesome  smokes,  smells,  and  stenches,  during  the 
time  aforesaid,  were  from  thence  emitted  and  issued,  so  that  th^ 
air  then  and  there  was  and  yet  is  greatly  filled  and  impregnated 
with  the  said  smokes,  smells,  and  stenches,  and  was  and  is  ren- 
dered and  become,  and  was  and  is  corrupted,  offensive,  uncom- 
fortable and  unwholesome,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  subjects  of  our  said  lord  the  King  there  in- 
habiting, being,  and  residing,  and  going,  returning,  and  passing 
through  the  said  streets  and  highways ;  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.     {2nd  Count,  for  con- 
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thuiing  the  miUanee).  And  the  jurors  aforeuud,  upon  thdr  otA 
aforetaid,  do  further  presenti  that  the  said  J.  S.,  on  the  said  thiiiS 
day  of  May,  in  the  year  aforesaid,  and  from  diat  day  nntH  die 
day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at  tbe 
parish  aforesaid,  in  the  county  aforesaid,  [a  certain  other  fumaoe 
and  boiler,  for  the  purpose  of  boiling  tripe  and  other  entrails  and 
oiBd  of  beasts,  before  that  time  made,  erected,  and  setup,  by  cer- 
tain persons  to  the  jurors  aforesaid  unknown,  unlawfully  and  in- 
juriously did  continue,  and  yet  doth  continue ;  and  that  the  saitf 
J.  S.,  on  the  said  third  day  of  May,  in  the  year  last  aforesaid,  and 
on  divers  other  days],  S^c.  at  in  the  first  count,  from  the  tuterM 
to  the  end.  See  the  foUowing  precedents:  for  using  a  shop  in  a 
fmbUe  market  as  a  slaughter  house,  C.  C,  C  301,  tmd  see  4  Went. 
224  :—for  erecting  a  manufactory  for  hartshorn,  C.  C.  C.  31 1 ; — 
for  erecting  a  privy  near  the  highway,  4  Went,  225  i—for  placing 
pmtrid  carrion  near  the  highway,  4  Went.  213  ;~/or  keeping  hogs 
near  a  public  street  and  feeding  them  with  qffat^  C,  C.  C.  305, 
and  see  2  L,  Raym,  1 163  \—for  keeping  a  fierce  and  unruly  huU  in 
a  field  through  which  there  was  a  footway,  C.  C.  C.  SIO  ;-^for 
keeping  a  ferocious  dog  unmuzzled,  C.  C.  C.  Zll'f—for  baiting  a 
bullin  tihe  King's  highway,  4  Went,  213. 

Fine  or  imprisonment,  or  both;  and  the  nuisance  to  be  abated,  if 
alleged  and  proved  to  be  then  continuing.  See  8  T.  /{.  143.  7  T. 
R.  467.  13  East,  164.  By  stat.  I  4-  2  (7. 4,  c.  41,  the  court  may 
order  the  defendant  to  pay  the  prosecutor  his  costs,  and,  if  it  ap- 
pear  thai  the  nuisaiu:e  may  be  remedied,  may  make  an  order  for 
that  purpose  before  judgment.  These  protfisions  apply  only  to  the 
improper  construction  and  negligent  use  of  furnaces  employed  in 
steam  engines ;  and  do  not  extend  to  furnaces  of  engines  for  work' 
ing  mines,  smelting  minerals  and  ores,  or  manufacturing  the  pro- 
duce of  ores  and  minerals,  in  or  immediately  adjoining  the  pre- 
mises where  they  are  raised. 

Evidence. 

Prove  that  the  defendant  erected  the  boiler  in  question,  or  that 
he  continued  it  after  being  erected  by  some  other  person;  prove 
that  he  used  it  for  the  purposes  alleged  in  the  indictment;  prove 
that  the  smoke  or  smell  arising  from  it  was  either  injurious  to 
health,  or  so  offensive  as  to  detract  considerably  from  tiie  enjoy- 
ment of  life  and  property  in  its  neighbourhood;  see  R.  v.  WhStH 
^  at.,  1  Bur.  333 ;  it  is  not  necessary  that  the  smells  produced  by 
it  should  be  injurious  to  health,  it  is  sufficient  if  they  be  offensive 
to  the  senses ;  R.  v.  Neil,  iC.SfP.  485 ;  and  prove  that  it  is  in  a 
populous  neighbourhood,  or  near  a  highway;  R.  y.  Papptnam^  1 
Str,  686 ;  for  its  being  a  nuisance  depends  in  a  great  measure 
upon  the  number  of  houses,  and  the  concourse  of  people  in  its 
vicinity,  and  which  is  a  matter  of  fact  to  be  judged  by  the  jury. 
R'y'WhUei^aL,\Bur.ZZZ. 
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The  defendant,  on  the  other  hand,  it  seems,  may  prove  that 
the  boiler  was  erected  before  the  houses  were  built,  or  the  roads 
constructed;  R.  v.  Cross,  2  C  ^  P.  483 ;  or  in  a  neighbourhood 
where  there  were  already  established  other  trades,  &c.,  emitUng 
Smells  extremely  offensive  or  insalubrious,  and  which  smells  were 
not  perceptibly  increased  by  the  allied  nuisance  in  question.  J2. 
V.  Neville,  Peake,  91.  /L  v.  Waits,  M.  ^  M,  281.  But  it  b  no 
defience  to  say,  that  the  alleged  nuisance  has  existed  for  a  number 
of  yeais ;  for  no  length  of  time  will  legalize  a  nuisance.  R.  v. 
iCross,  3  Camp,  227 ;  and  see  7  East,  199.  It  seems,  that,  in  judg- 
ing of  a  public  nuisance,  the  public  good  it  does  may  in  some  ca- 
aes,  where  the  public  health  is  not  concerned,  be  taken  into  con- 
saderadon,  to  see  if  the  public  benefit  outweigh  the  public  an- 
noyance. R,  V.  Russell,  6B.8^C.  566. 


Indictment  for  Keeping  a  Bawdy-house, 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.  in  the  coun- 
ty of  M.,  labourer,  and  A.  his  wife,  on  the  third  day  of  May,  in 
the  fifth  year  of  the  reign  of  our  sovereign  lord  George  the 
Fourth,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  did 
keep  and  maintain  a  certain  common  ill-governed  and  disorderly 
house ;  and  in  the  said  house,  for  the  lucre  and  gain  of  him  the 
said  J.  S.,  certain  persons,  as  well  men  as  women,  of  evil  name 
and  fame,  and  of  dishonest  conversation,  then  and  on  the  said 
other  days  and  times,  there  unlawfully  and  willingly  did  cause 
and  procure  to  frequent  and  come  together;  and  the  said  men 
and  women,  in  the  said  house  of  him  the  said  J.  S.,  at  unlawful 
times,  as  well  in  the  night  as  in  the  day,  then  and  on  the  said 
other  days  and  times,  there  to  be  and  remain  drinking,  tippling, 
whoring,  and  misbehaving  themselves,  unlawfully  and  wilfully 
did  permit,  and  yet  do  permit ;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  King  there 
inhabiting,  being,  residing,  and  passing,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  or  imprisonment,  or  both,  and,  by  3  G,  4,  c.  114,  hard  la- 
hour,  A  married  woman  may  be  indicted  with  her  husband  for 
this  offence,  R,  v.  Williams,  1  Salk,  383.  The  indictment  shall 
not  be  removed  by  certiorari,  25  G,  2,  c.  36,  s.  10,  unless  upon 
the  part  of  the  crown  f  R,  v.  Dames,  5  T,  R,  626 ;  €md  it  shall  be 
determined  at  the  same  sessions  or  assizes  at  which  it  is  preferred, 
unless  the  court,  upon  cause  shewn,  think  proper  to  adjourn  the 
same,  25  G,  2,  c.  36,  s,  10. 

Y 
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Evident. 

Prove  that  the  house  in  question,  or  a  room  or  rooms  in  it, 
were  let  out  for  the  purposes  mentioned  in  the  indictment.  And 
if  a  lodger  let  her  apartment  for  the  purpose  of  indiscriminate 
prostitution,  it  is  as  mnch  a  bawdy-house  as  if  she  held  the  whole 
house.  R,  ▼.  Pierson,  2  L.  Raym.  1197,  1  Salk.  382. 

Secondly,  prove  that  the  defendants  "  acted  or  behaved  as  mas- 
ter or  mistress,  or  as  the  persons  having  the  care,  government,  or 
management"  of  the  bouse  in  question ;  which  is  sufficient  evi- 
dence that  the  defendants  kept  the  house.  25  G.  2,  c.  36,  «.  8. 

And,  thirdly,  prove  the  house  to  be  situate  in  the  parish  men- 
tioned in  the  indictment;  for  this  being  matter  of  local  descrip- 
tion, it  must  be  proved  as  laid,  otherwise  the  defendant  must  be 
acquitted.     See  ante,  p.  89 — 91. 


Indictment  for  Keeping  a  common  Gaming  house. 

Commencement  as  in  the  last  precedent'] — in  the  county  afore- 
said, unlawfully  did  keep  and  maintain  a  certain  common  gam- 
ing house;  and  in  the  said> common  gaming  house,  for  lucre  and 
gain,  on  the  said  third  day  of  May  in  the  year  aforesaid,  and  on 
the  said  other  days  and  times,  there  unlawfully  and  wilfully  did 
cause  and  procure  divers  idle  and  evil  disposed  persons  to  fre~ 
quent  and  come,  to  play  together  at  a  certain  unlawful  game  at 
cards  called  Rouge  et  noir ;  and  m  the  said  common  gaming 
house,  on  the  said  third  day  of  May  in  the  year  aforesaid,  and 
on  the  said  other  days  and  times,  there  unlawfully  and  wil- 
fully did  permit  and  suffer  the  said  idle  and  evil  disposed  per- 
sons to  be  and  remain,  playing  and  gaming  at  the  said  unlawful 
game  called  Rouge  et  noir,  for  divers  large  and  excessive  sums  of 
money ;  to  the  great  damage  and  common  nuisance  of  all  theli^c 
subjects  of  our  said  lord  the  King,  to  the  evil  example  of  all  others 
in  the  like  case  offending;  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  {2nd  Count.)  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
J.  S.,  aifterwards,  to  wit,  on  the  said  third  day  of  May  in  the  year 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquidtion,  with  force  and  anns» 
at  the  parish  aforesdd,  in  the  county  aforesaid,  unlawfully  did 
keep  and  maintain  a  certain  common  gaming  room  in  the  house 
of  one  J.  N.  there  situate;  and  in  the  said  common  gaming 
room,  Sfc.  SfC,  as  in  the  last  coimt,  only  s%bstituting  "  gaming 
room"  for  **  gaming  house."  This  precedent  was  holden  good  m 
R,  v.  Rogier  if  al,  2  Z).  4"  72,  431,  IB.SfC,  272.  In  R,  v.  Tay 
lor,  ZB.SfC*  502,  Holroyd,  J.,  said,  that,  in  his  opinion,  it  ^tnnUd, 
be  sufficient  merely  to  have  alleged  that  the  defendant  kept  a 
mon  gaming  house. 
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Fine  and  imprisonmentf  or  both,  and,  by  3  G,  i,  c.  114,  hard 
labour.  The  indictment  shall  not  be  removed  by  certiorari,  25  G. 
2,  c,  36,  s.  10,  unless  upon  the  part  oftlie  crown;  R.  y.  Dames, 
5  T.  R.  626 ;  and  it  shall  be  determined  at  the  same  sessions  or 
assizes  at  which  it  is  preferred,  unless  the  court,  upon  cause  shewn, 
think  proper  to  <idjoum  the  same.  25  G,  2,  c.  36,  s.  10. 

Evidence. 

Prove  that  the  house  in  question,  or  a  room  or  rooms  in  it, 
were  used  for  the  purpose  mentioned  in  the  indictment  See  5  T. 
72.  338.  Prove,  that  the  defendant  ''acted  or  behaved  as  master 
or  mistress,  or  as  the  person  having  the  care,  government,  or 
management"  of  the  house  or  room  in  question;  which  is  suf- 
ficient evidence  that  the  house  or  room  was  kept  by  the  defend- 
ant. 25  G.  2,  c.  36,  s.  8.  And  lastly,  prove  the  house  to  be  situ- 
ate within  the  parish  mentioned  in  the  indictment.  See  ante,  p. 
482,  89—91. 

Indictment  for  obstructing  a  Common  Highway. 

Commencement  as  ante,  p.  479]— in  the  county  aforesaid,  in  a 
certain  street  there  called  Lemon  Street,  being  the  King's  com- 
mon highway  (used  for  all  the  liege  subjects  of  our  lord  the  King, 
with  their  horses,  coaches,  carts,  and  carriage^,  to  go,  return, 
pass,  repass,  ride,  and  labour  at  their  free  will  and  pleasure), 
unlawfully  and  injuriously  did  [put  and  place  three  empty  drays, 
and  did  then  and  on  the  said  other  days  and  times  there  unlaw- 
fully and  injuriously  permit  and  suffer  the  said  empty  drays^  re- 
spectively to  be  and  remain  in  and  upon  the  King's  common 
highway  aforesaid  for  the  space  of  several  hours,  to  wit,  for  the 
space  of  five  hours  on  each  of  the  said  days] ;  whereby  the  King's 
common  highway  aforesaid,  then,  and  on  the  said  other  days  and 
times,  for  and  during  all  the  time  aforesaid  on  each  of  the  said 
days  respectively,  was  obstructed  and  straitened,  so  that  the  liege 
subjects  of  our  said  lord  the  King  could  not  then  and  on  the  said 
other  days  and  times  go,  return,  pass,  repass,  ride,  and  labour 
with  their  horses,  coaches,  carts,  and  other  carriages,  in,  through, 
and  along  the  King's  common  highway  aforesaid,  as  they  ought 
and  were  wont  and  accustomed  to  do ;  to  the  great  damage  and 
common  nuisance  of  all  his  Majesty's  liege  subjects,  going,  re- 
turning, passing,  repassing,  riding,  and  labouring,  in,  through, 
and  along  the  King's  common  highway  aforesaid,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity.     See  prece- 
dents of  obstructing  a  highway  by  continuing  a  hedge  across  it, 
C.  C.  C.  307; — by  erecting  a  gate  across  it,  6  fVent.  401,  405; — 
by  building  or  continuing  a  buileUng  upon  it,  4  IVent.  181. 191 ; 
— by  placing  carts  upon  it  for  the  sale  of  vegetables,  C,  C.  C.  305; 
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Ughg  9oU  mpm  U,C,aa  303;— iy  U^i^g  rmiiUk 
O,  C  r.  C.  3 1 5 ;— ^  ^Kgging  holes  m  ii;  C.  C.  a  303»  3 1 4  ;- 
Mgging  a  harte'-jtomd  and enctimg  a  cUiem  imitjCC. C.  3049 — 
htf  stopping  a  water-comrse,  amd  thenhy  mstfpmmg  tkg  kigkma§, 
C.C.C.306. 

Fine  or  impritonmeni,  or  hoik,  Nmsanee,  as  far  as  relclef  to 
highways,  is  ofttoo  kinds:  posiave,  hy  ohstmctiam:  amdnegmUse, 
hff  want  sf  reparaiums.    The  latter  we  shall  consider  prr§eut§i^ 

Evidence. 

Prove  tbe  way  in  question  to  be  a  common  highway.  See  poetf 
p.  488.  Prove  the  obstmction,  as  stated  in  the  indictment;  mud 
prove  that  it  was  prodactive  of  inconvenienee  to  persons  y— ■■g 
through  the  street,  either  in  carriages  or  on  fiwt.  Where  a  wag- 
goner occupied  one  side  of  a  public  street  in  a  city,  befim  his 
warehouses,  in  loading  and  unloading  his  waggona»  fat  aevend 
hours  at  a  time,  both  day  and  night,  and  having  one  waggoo  at 
least  usually  standing  before  his  warehouses,  so  that  no  carriage 
could  pass  on  that  side  of  the  street,  and  sometimes  even  fiwt 
passengers  were  incommoded  by  cumbrous  goods  lying  upon  the 
ground  ready  for  loading:  this  was  holden  to  be  a  public  nai- 
sance,  although  it  appeared  that  there  was  room  for  two  carnages 
to  pass  on  the  opposite  side  of  the  streeL  JR.  v.  RmsseU^  6  JSntf, 
427.  and  tee  R.  v.  Crost,  3  Camp,  237. 


Indictment  for  Obstructing  the  Navigation  of  a  Public  River, 

Gloucestershire,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  the  river  Severn,  that  is  to  say,  a  certain 
part  of  the  said  river  lying  and  being  in  the  county  of  Gkmoes* 
ter,  is,  and  from  the  time  whereof  the  memory  of  man  is  not  to 
the  contrary  hath  been,  an  andent  river  and  ^e  King's  ancient 
and  common  highway  for  all  the  liege  subjects  of  our  lord  the 
King  and  his  predecessors,  with  their  ships,  barges,  lighters,  boats, 
wherries,  and  other  vessels,  to  navigate,  sail,  row,  pass,  repass, 
and  labour,  at  their  wUl  and  pleasure,  without  any  impedhnent 
or  obstruction  whatsoever.  And  the  jurors  aforesaid  upon  Ihdr 
oath  aforesaid,  do  further  present,  that  J.  S.,  late  of  the  parish,  of 
B.,  in  the  county  aforesaid,  fisherman,  on  the  third  day  of  May, 
in  the  first  year  of  the  reign  of  our  sovereign  lord  William  the 
Fourth,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  with  force  and  aims, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wil- 
fully, and  injuriously  did  [erect,  fix,  put,  place,  and  set  in  the 
said  river  and  King's  andent  and  common  highway  there,  near 
a  certain  place  called  Guy's  Shard,  a  certain  snare,  trap,  machine, 
and  engine,  commonly  called  Putts,  for  the  taking  and  catching 
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of  fish,  and  composed  of  wood,  wooden  stakes,  and  twigs ;  and 
tkat  he  the  said  J.  S.,  on  the  said  third  day  of  May,  in  the  year 
last  aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  this  inquisition,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  in  the  said  river 
and  King's  ancient  and  common  highway  there,  the  said  snare, 
trap,  machine,  and  engine,  called  Putts,  unlawfully,  wilfully,  and 
in|iiriously  did  continue,  and  still  doth  continue*  so  erected,  fixed, 
put,  placed,  and  set  in  the  said  river  and  King's  ancient  and 
common  highway  as  aforesaid] ;  by  means  whereof  the  naviga- 
tion and  free  passage  of,  in,  through,  along,  and  upon  the  said 
liver  Severn,  and  King's  ancient  and  common  highway,  on  the 
day  and  year  aforesaid,  and  on  the  said  other  days  and  times, 
hath  been,  and  still  is,  greatly  straitened,  obstructed,  and  con- 
fined, to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  so 
that  the  liege  subjects  of  our  said  lord  the  King,  navigating,  sail- 
ing, rowing,  passing,  repassing,  and  labouring,  with  their  ships, 
barges,  lighters,  boats,  wherries,  and  other  vessels,  in,  through, 
along,  and  upon  the  said  river  and  King's  ancient  and  common 
highwAy  there,  on  the  same  day  and  year  aforesaid,  and  on  the 
sttd  other  days  and  times,  could  not,  nor  yet  can,  go,  navigate, 
sail,  row,  pass,  repass,  and  labour  with  their  ships,  barges,  light- 
ers, boats,  wherries,  and  other  vessels,  upon  and  about  their  law- 
ful and  necessary  affairs  and  occasions,  in,  through,  along,  and 
upon  the  said  river  and  King's  ancient  and  common  highway 
there,  in  so  free  and  uninterrupted  a  manner  as  of  right  they 
ought,  and  before  have  been  used  and  accustomed  to  do ;  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
o«r  said  lord  the  King,  navigating,  sailing,  rowing,  passing,  re- 
passing, and  labouring,  with  their  ships,  barges,  lighters,  boats, 
wherries,  and  other  vessels,  in,  through,  along,  and  upon  the 
said  river  Severn,  and  King's  ancient  and  common  highway  there, 
to  the  great  obstruction  of  the  trade  and  navigation  of  and  upon 
the  said  river,  to  the  evil  example  of  all  others  in  the  like  case 
o^nding,  and  against  the  peace  of  our  lord  the  King,  his  crown 
and  ^Ugnity. 

Fine  or  impritonment,  or  both.  Also,  to  divert  apart  of  a  public 
river,  whereby  the  current  of  it  is  weakened,  and  rendered  inca- 
pable of  carrying  vessels  of  the  same  burthen  as  it  could  before,  is 
a  common  nuisance,  1  Hawk.  c.  75,  «.  11.  But  if  a  ship  or  other 
vessel  sink  by  accident  in  a  river,  although  it  obstruct  the  naviga- 
tion, yet  the  owner  is  not  indictable  as  for  a  nuisainee,  for  not  re- 
moving it.  R.  V.  Watts,  2  Esp.  675.  See  R.  v.  Russel  and  others, 
6B.SfC.  566. 

Ev^ence. 

Prove  that  the  river  in  question  is  public  and  navigable  in  that 
part  of  it  which  was  obstructed ;  and  prove  the  obstruction  stated 


486  Common  Nmganee, 

in  the  indictment,  in  the  same  manner  as  under  the  last  prece- 
dent Upon  the  trial  of  an  indictment  for  a  nuisance  in  a  navi- 
gable river,  by  erecting  staiths  there  for  landing  ^ps  with  ^pak, 
the  jury  were  directed  to  acquit  the  defendant,  if  they  diought 
the  abridgment  of  the  right  of  passage,  occasioned  by  these  staiths. 
was  for  a  public  purpose,  and  occasioned  a  public  benefit;  and  if 
the  erections  were  in  a  reasonable  situation,  and  a  reasomUile 
space  was  left  for  the  passage  of  vessels  on  th«, river;  and  the^ 
judge  pointed  out  to  the  jury  that,  by  reason  of  the  staiths,  the 
coals  were  supplied  better  and  at  a  cheaper  rate  than  they  othe«; 
wise  could  be,  which  was  a  public  benefit;  it  was  holden,  that  this 
direction  was  right.  R.  v.  Russell,  6B,^C,  566,  Tenterdeth  h.f 
dissentiente. 
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Indictment  against  a  Parish  for  not  Repairing  a  Highway, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that,  from  the  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  was  and  yet  is  a  certain  com- 
mon and  ancient  King's  highway,  leading  from  the  town  ^f  Hat- 
field in  the  county  of  Hertford,  towards  and  unto  the  city  of  Lon- 
don, used  by  and  for  all  the  liege  subjects  of  our  said  lord  the 
King  and  his  predecessors,  with  their  horses,  coaches,  carts,  and 
other  carriages,  to  go,  return,  pass,  repass,  ride,  and  labour  at 
their  free  will  and  pleasure;  and  that  a  certain  part  of  the  sud 
common  and  ancient  King's  highway,  called  '  lane,  situate, 
lying,  and  being  in  the  parish  of  Fryem  Bamet,  in  the  county  of 

Middlesex,  extending  from  a  certain  field  there,  called ,  imto 

a  certain  bridge  called bridge,  containing  in  length  forty 

yards,  and  in  breadth  eight  yards,  on  the  third  day  of  May,  in 
the  first  year  of  the  reign  of  our  sovereign  lord  William  the 
Fourth,  and  continually  afterwards  until  the  day  of  the  taking 
of  this  inquisition,  at  the  parish  aforesaid,  in  the  county  last 
aforesaid,  was  and  yet  is  very  ruinous,  miry,  deep,  broken,  and 
in  great  decay,  for  want  of  due  reparation  and  amendment  of  the 
same ;  so  that  the  liege  subjects  of  our  said  lord  the  King,  dur- 
ing the  time  last  aforesaid,  could  not  go,  return,  pass,  repass, 
ride,  and  labour  with  their  horses,  coaches,  carts,  and  other  car- 
riages, in,  through,  and  along  the  King's  common  highway  afore- 
said, as  they  ought  and  were  wont  and  accustomed  to  do,  with- 
out great  danger  of  their  lives,  and  the  loss  of  their  goods ;  to 
the  great  damage  and  common  nuisance  of  all  his  Majesty's 
liege  subjects,  going,  returning,  passing,  repassing,  riding,  and 
labouring,  in,  through,  and  along  the  King's  common  highway 
aforesaid;  to  the  evil  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity*.  And  that  the  inhabitants  of  the  said  parish  of 
Fryern  Bamet,  in  the  said  county  of  Middlesex,  the  common 
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highway  as  aforesaid,  so  as  aforesaid  being  in  decay,  ought  to 
repair  and  amend,  when  and  so  often  as  it  should  or  shall  be 
neo^ssary.      ^ 

^  there  be  other  parte  of  the  highway  out  oj  repair ^  within  the 
same  parish,  insert  other  counts  specifying  them.  An  indictment 
against  a  parish  for  not  repairing  a  horse  and  footway,  is  the 
same,  as  the  above,  only  substitiUing  for  the  word  "  highway," 

,  the  words  *' pack  and  prime  way;"  and  for  the  words  "with 
their  horses,  coaches,  carts,"  S^.  in  the  commencement,  substitut' 

'^fdng  the  iisords  "on  horseback  and  on  foot,  to  go,  return,  pass, 
)«pass,  ride,  labour,  and  drive  their  cattle  at  their  free  will  and 
pleasure;"  and  for  the  words  "with  their  horses,  coaches,  carts, 
ami  other  carriages,"  near  the  end  of  the  count,  substituting  the 
words  "  with  their  horses  and  cattle."     The  indictment  usually 

•  states  the  highway  to  have  been  so  immemorially :  but  this  is  un- 
necessary; it  is  st^Sicient  to  allege  that  it  is  a  common  public  high- 

'  way,  without  shewing  how  it  became  so;  Aspindall  ▼.  Brown, 

3  7*.  JZ.  265;  and  it  is  prudent  to  plead  it  thus,  particularly 
where  it  is  not  an  ancient  way.  So,  although  usual,  it  is  said  to 
he  ui^cessary,  to  shew  the  termini  ^  the  way;  2  Sound.  158  c. 
JLy,  Haddock,  Andr.  145;  yet,  perhaps,  it  is  safer  to  do  so. 
1  Hawk.  c.  76,  s.  86,  87.  But,  if  stated,  they  must  be  stated  cer^ 
rectly ;  for  a  variance  between  the  indictment  and  evidence  in  tlus 
respect  would  be  fatal.  R.  ▼.  Great  Cca^field,  6  Esp.  136.  The 
indictment,  however,  must  shew  with  certainty  the  part  of  the  road 
which  is  out  of  repair,  how  many  yards  in  length,  how  many  feet  in 
breadth,  8fc,  1  Hawk.  c.  76,  «.88,  89.  but  see  2  Sound.  \b%  d, 
and  that  it  is  within  the  parish;  see  Cotop.  11 1.  3  T.  A.  509;  7 
B.  8(  C.A\^ ;  and  if  the  parish  be  situate,  part  in  one  county,  and 
part  in  another,  the  indictment  must  be  against  the  whole  parish, 
although  the  road  out  of  repair  were  in  a  part  of  the  parish  lying 
in  one  county  only;   R.  v.  Inhabitants  of  Clifton,  5T.R.  498.  see 

4  Burr.  2507,  cont. ;  but  the  venue  must  nevertheless  be  laid  in  the 
county  where  that  part  of  the  road  out  of  repair  wcu  situate. 

Fine.  As  to  the  levying  and  application  of  such  fine,  see  13  G.  3, 
6.78,  «.47.  12  East,  366.  and  see  3  G.  4,  c.  126,  «.  110;  and  as 
to  costs,  see  13  G.  3,  c.  70,  s.  64.  The  indictment  shall  not  be 
removed  by  certiorari,  (except  at  the  instance  of  the  prosecutor, 
Cowp.  78),  unless  the  obligation  to  repair  come  in  question.  Id.  s,  24. 
See  1  G.4,c.4,s.  10. 

General  Issue. 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  parish 
of  Fryern  Barnet,  by  A.  6.  their  attorney,  for  themselves  and 
the  rest  of  the  inhabitants  of  the  said  parish,  come  into  court 
here,  and  having  heard  the  said  indictment  read,  say,  that  they 
are  not  guilty  of  the  said  premises  in  the  said  indictment  above 
specified  and  charged  upon  them ;  and  of  this  they  put  them- 
selves upon  the  country,  &c.   See  ante,  p.  86. 
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Evidenetfor  the  Prosecution,  under  the  General  Issue. 

1.  The  prosecutor  must  prove  that  the  road  or  street  in  ques- 
tion is  a  public  highway,  that  is  to  say,  a  way  open  and  common 
to  all  persons.  1  Hawk,  c.  76,  s.  1.  SeeST.R,  634.  11  East,  376» 
m,  5  Taunt.  125.  1  Camp.  260.  4  Camp.  16.  iJR.i^A.  447.  1  B, 
4*  ^d.  32.  And  if  the  termini  be  set  out  in  the  indictment,  they 
must  be  proved  as  laid.  JL  v.  Great  Canfield,  6  Esp.  136. 

2.  He  must  prove  that  that  part  pf  the  road  in  question,  out 
of  repair,  is  within  the  parish  charged  by  the  indictment;  and 
any  local  description  given  of  the  part  put  of  repair,  must  be 
proved  as  lud.  Seeante,  p.  S9 — 91.  But  want  of  certainty  iq 
such  description  cannot  be  taken  advantage  of  under  the  general 
issue.     R.  V.  Hammersmith,  1  Stark.  357. 

3.  He  must  prove  the  part  of  the  road  so  described,  to  be  out 
of  repair,  as  stated  in  the  indictment  See  2  L.  Raym,  1169. 

4.  It  is  not  necessary,  however,  to  prove  the  liability  of  the 
parish  to  repair;  for  the  bw  presumes  that,  until  the  conthury  is 
shewn. 

5.  It  may  be  necessary  to  observe,  that  the  surveyor  of  the 
parish  is  a  competent  witness  for  the  prosecution,  13  G.  3,  c.  78, 
s.  68.  see  3  G.  4,  c.  126,  s.  89,  and  also  for  the  defendants.  So, 
an  inhabitant  of  the  parish  (even,  it  seems,  the  prosecutor  him- 
self, see  1  Stark.  357),  is  a  competent  witness  for  the  prosecution, 
see  13  G.  3,  c.  78,  s.  76;  see  3  G.  4,  c.  126,  s.  137.  R.  v.  Hay- 
man,  M.  8g  M.  401,  though  not  so  for  the  defendants.  \  B.  S[A. 
66.  15J5a«<,474. 

Evidence  for  the  Parish,  under  the  General  Issue. 

Under  the  general  issue,  the  parish  may  prove  that  the  road 
in  question  is  not  a  common  highway,  or  that  it  is  in  good  and 
sufficient  repur,  or  that  the  part  out  of  repair  is  not  within  the 
parish.  2  Sound.  158  6,  in  notis.  R.  v.  Inhabitants  of  Norwich,- 1 
Str.  181,  182, 183.  But  they  cannot  prove  the  liability  of  par- 
ticular persons,  ratione  tenura,  or  the  like,  to  repair  the  road 
in  question ;  that  defence  must  be  made  the  subject  of  a  special 
plea,  in  all  cases,  R,  v.  St.  Andrew* s,  1  Mod.  112.  Anon.  1  Feni. 
256.  1  Hawk.  c.  76,  s.  9.  2  Sound.  159,  (n.  10),  unless  the  parish 
have  been  relieved  of  their  liability  by  a  public  statute.  3  Camp. 
222.  See  1 L.  Raym.  725.  2  T.  R.  106.  2  B,  8fA.  179. 

Plea,  that  others,  ratione  tenurae,  are  hound  to  repair. 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  parish 
of  Fryern  Barnet,  by  A.  B.  their  attorney,  for  themselves  and 
the  rest  of  the  inhabitants  of  the  said  parish,  (excepting  one  A. 
C),  came  into  court  here,  and  having  heard  the  said  indictment 
read,  say,  that  our  lord  the  King  ought  not  further  to  prosecute 
the  said  indictment  against  the  inhabitants  of  the  parish  last  afore- 
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said  (excepting  the  said  A.  C.  as  aforesaid) ;  because  they  say, 
that,  as  to  the  said  part  of  the  said  highway  in  the  said  indict- 
ment described  to  be  ruinous,  miry,  deep,  broken,  and  in  great 
decay,  the  said  A.  C,  by  reason  of  his  tenure  of  certain  lands 
and  tenements  called ,  lying  and  being  in  the  said  pa- 
rish, ought  to  repair  and  amend  the  said  part  of  the  said  high- 
way so  alleged  to  be  ruinous,  miry,  deep,  broken,  and  in  decay 
as  aforesaid,  when  and  so  often  as  there  should  be  occasion,  [as 
the  said  A.  C,  and  all  those  who  held  the  said  lands  and  tene- 
ments for  the  time  being,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  hitherto  were  used  and  accustomed,  and  of 
right  ought  to  do,  and  the  said  A.  C.  still  of  right  ought  to  do] : 
And  this  they  the  said  J.  S.  and  J.  N.  are  ready  to  verify ;  where- 
fore they  pray  judgment,  and  that  they  and  the  rest  of  the  inha^ 
bitants  of  the  said  parish  of  Fryem  Bamet  (excepting  the  said  A. 
C.  as  aforesaid),  by  the  court  here  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  said  indictment  above  spe- 
cified. See  the  precedents,  C.  C.  C.  322.  391.  4  Went.  162, 171, 
176, 184.  6  Went.  411.  //  is  not  necessary  (although  usual)  to  al- 
lege the  prescription,  as  in  the  above  precedent  between  the  crotchets. 
2  Sound.  158  e,  (n.  9).  It  is  usual,  also,  after  stating  the  liabili- 
ty to  repair  ratione  tenurse,  to  add  a  special  traverse  of  the 
liability  of  the  parish  to  repair;  but  t?us  is  improper,  and  proba- 
bly demurrable,  as  being  a  traverse  of  a  conclusion  of  law.  See  1 
Sound.  23,  (n.  5).  2  Zi.  159  a,  (n.  10).  See,  however,  R.  v.  Inha- 
bitants of  Eccletffield,  1  Bam,  if  Aid.  348.  It  may  be  necessary 
here  to  mention,  that  an  individual  cannot  be  bound  by  prescrip- 
tion to  repair  a  highway,  unless  it  be  in  respect  of  the  tenure  of 
his  land,  taking  rf  toU,  or  other  profit.  2  Sound,  158/,  (n.  9). 
Nor  can  a  parish  get  rid  of  its  liability  to  repair,  and  throw  the 
burthen  upon  an  individual,  by  reason  of  any  agreement  between 
the  individual  and  others.  3  East,  86.  It  is  therefore  necessary, 
in  all  cases  where  the  parish  in  which  the  road  is  situate,  throws 
the  liability  to  repair  upon  an  individual  or  upon  another  parish, 
^c.,  to  state  in  the  plea  the  consideration  for  such  Imbility;  merely 
stating  a  prescription  will  not  be  sufficient,  except  in  the  case  of 
a  corporation  sole  or  aggregate,  who  may  be  bound  by  a  prescrip' 
tion  or  usage,  without  consideration;  R.  v.  St.  Giles,  5M,SfS. 
260 ;  and  except  also  where  the  liability  is  thrown  upon  a  district 
or  township  in  the  same  parish,  there  an  immemorial  custom  for  the 
district  to  repair  aU  the  roads  within  it,  may  be  pleaded^  without 
expressly  stating  any  consideration  for  it,  for  the  consideration 
appears  sufficiently  upon  the  face  of  it.  R.  v.  Eccle^ld,  \  B.  SfA. 
348. 

Replication. 

And  hereupon  N.  W.  {the  clerk  of  the  peace  or  clerk  of  the  ar» 
raigns)  who  prosecutes  for  our  said  lord  the  King  in  this  behalf, 
says,  that  by  reason  of  any  thing  in  the  said  plea  above  pleaded 

y3 
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in  bar  alleged,  our  said  lord  the  King  ought  not  to  he  precluded 
fipom  prosecuting  the  said  indictment  against  the  said  inhabitants 
of  the  said  parish  of  Fryem  Bamet :  because  he  says*  that  the 
said  A.  C.  ought  not  to  repair  or  amend  the  said  part  of  the  said 
highway  so  alleged  to  be  ruinous,  miry,  deep,  broken,  and  in 
decay  as  aforesaid,  by  reason  of  his  said  tenure,  in  manner  and 
form,  as  in  and  by  the  said  plea  is  above  supposed  and  allied : 
and  this  be  the  said  N.  W.  prays  may  be  inquired  of  by  the 
country.  And  the  said  J.  S.  and  J.  N.,  for  themselves  and  the 
rest  of  the  inhabitants  of  the  parish  of  Fryem  Bamet  aforesaid, 
do  the  like.     Therefore  let  a  jury,  8fc.  Sfc, 

Emdence. 

In  order  to  support  this  plea,  the  defendants  must  prove  diat 
A.  C.  is  the  occupier  of  the  lands  and  tenements  mentioned  in 
the  plea ;  for  it  is  the  occupier  who  is  liable,  whether  he  be  owner 
ornoL  RiY,WatUjlSalk.Zb1.  ILY.Bucknell,  7  Mod.  55.  Prove 
also,  either  that  these  lands  were  formerly  granted  to  be  holden 
by  the  service  of  repairing  this  part  of  the  highway  in  question ; 
or  that  A.  C,  or  those  who  occupied  the  lands  before  him,  were 
always  used  and  accustomed  to  repair  it,  from  which  circum'^ 
stance  such  a  grant  will  be  presumed.  The  liability  must  exist 
from  time  out  of  memory,  and  therefore,  if  it  appear  that  the 
tenement,  in  respect  of  which  the  liability  is  charged,  originated 
within  time  of  memory,  the  plea  will  not  be  supported.  JL  v. 
Hayman,  M.  Sc  M,  140.  Where  the  occupier  of  land  is  bound, 
ratione  tenura,  to  repair  a  highway,  and  the  land  is  afterwards 
divided  among  several  occupiers,  each  occupier  is  liable  for  the 
repair  of  the  whole,  and  he  may  have  his  remedy  over  against 
the  others  for  contribution.  R,  v.  Buccleugh,  1  SaOc.  358.  2  Saumd. 
159,  (».  9). 

The  record  of  an  acquittal  upon  a  former  indictment  against 
the  paridi  vritfa  respect  to  the  same  piece  of  highway,  is  no  evi- 
dence for  the  defendants;  for  it  might  have  proceeded  upon  other 
grounds  than  the  non-liability  of  the  parish  to  repair.  R.  v.  St, 
PancraSf  Pedke,  219.  So,  the  record  of  a  former  conviction, 
although  conclusive  against  the  parish  upon  the  plea  of  not  guilty, 
Id,,  unless  fraud  or  want  of  notice  can  be  shewn,  2  Setund.  159  a, 
(n.  10),  yet  is  not,  it  should  seem,  evidence  against  them, 
when  they  plead  spedally  that  an  individual  or  corporation,  &g. 
are  bound  to  repair.  But  the  record  of  a  judgment  afrer  verdict 
against  the  parish,  upon  such  a  plea,  would,  it  should  seem,  be 
conclusive  evidence  against  the  parish,  upon  their  pleading  the 
same  plea  to  any  subsequent  indictment.  See  3  Cqmp.  444. 

Plea  that  a  particular  Division  of  the  Parish  is  bound  to  repair. 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  a  certain  dis- 
trict or  township  called  A.,  in  the  said  parish  of  Fryem  Barnet, 
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by  A.  6.  their  attomeyi  for  themselves  and  the  rest  of  the  inha- 
bitants of  the  said  district  or  township,  come  into  court  here,  and 
having  heard  the  said  indictment  read,  say,  that  our  lord  the 
King  ought  not  further  to  prosecute  the  said  indictment,  so  far 
as  respects  the  inhabitants  of  the  district  or  township  aforesaid ; 
because  they  say,  that  the  said  parish  of  Fryern  Barnet  is,  and, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hitherto  has  been  divided  into  three  districts  or  townships  called 
A.,  B.,  and  C;  and  that  the  inhabitants  respectively  of  the  seve- 
ral districts  or  townships  of  A.  and  C.  have,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hitherto  been  used 
and  accustomed  to  repair  and  amend  the  several  and  respective 
highways  situate  and  lying  in  their  said  respective  districts  or 
townships,  independently  of  each  other;  and  that  so  much  of  the 
said  highway  in  the  said  indictment  mentioned  as  leads  from 

to  ,  lies  within  the  said  district  or  township  of  A.,  and  > 

so  much  of  the  said  highway  as  leads  fi-om to ,  lies 

within  the  said  district  or  township  of  B.,  and  so  much  of  the 
said  highway  as  leads  from to ,  lies  within  the  said  dis- 
trict or  township  of  C;  {see  R.  v.  Inhabitants  qfBridekirk,  1 1 
East  J  304 ;)  and  that  the  said  part  of  the  said  highway  in  the 
said  indictment  described  to  be  ruinous,  miry,  deep,  broken,  and 
in  great  decay,  lies  in  that  part  of  the  said  parish  of  Fryern  Bar- 
net,  called  the  district  or  township  of  C. ;  and  by  reason  of  the 
premises  aforesaid,  the  inhabitants  of  the  said  district  or  town- 
ship of  C.  ought  to  repair  and  amend  the  part  of  the  said  high- 
way last  aforesaid  independently  of  the  inhabitants  of  the  said 
district  or  township  of  A.  in  the  said  parish :  and  this  they  the 
sud  J.  S.  and  J.  N.  are  ready  to  verify;  wherefore,  for  them- 
selves and  the  rest  of  the  inhabitants  of  the  said  district  or  town- 
ship of  A.,  they  pray  judgment,  and  that  they  and  the  rest  of  the 
said  inhabitants  of  the  said  district  or  township  by  the  court  here 
may  be  dismissed  and  discharged  from  the  sud  premises  in  the 
said  indictment  above  specified.  See  2  Sound,  160,  (n.  10).  The 
inhabitants  ofB.  should  in  this  case  plead  a  similar  plea,  and  the 
inhabitants  of  C  should  (I  think)  plead  the  general  issue.  It  is 
necessary  that  the  prescription  should  be  pleaded;  for,  ifjudg" 
ment  were  given  against  the  parish,  whether  after  verdict  on  the 
general  issue,  or  by  default,  it  would  be  conclusive  evidence  after- 
wards that  the  whole  parish  is  bound  to  repair,  R,  v.  St,  Pancras, 
Peake,  219,  unless  fraud  could  be  shewn.  Id.,  or  unless  the  de- 
fence in  the  former  case  were  moneyed  by  the  district  in  which  the 
road  lay,  and  the  other  districts  had  no  notice  of  the  prosecution, 
in  tdktcA  case  the  court  would  give  leave  to  the  other  districts  to 
plead  the  prescription  to  the  subsequent  indictment.  R.  v.  Towns- 
end,  Doug,  421.  2Saund.  159  a,  (n,  10).  and  see  2  Camp,  494. 
See  the  precedents,  C,  C,  C,  392 ;  6  Went,  394,  410, 41 1 ;  and  see 
partieulurly  the  case  ofR,  v.  Inhabitants  of  Ecclesfield,  \  B.S^A, 
348,  ante,  p.  489. 
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\  MB  mUe,^  489,  to  tke  mienA,mid  ikm  tfmt ;} — 
that  the  inhabitants  lopectiydy  af  the  several  disCriels  ar  town- 
chips  of  A.  and  C.  have  not,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hitherto  been  used  or  accnstomed  Co 
repair  and  amend  the  sereral  and  respective  highways  situate  and 
lying  in  their  said  respective  districts  or  townships,  independently 
of  each  other;  and  tUs  he  the  said  N.  W.  pnys  may  be  inquired 
of  by  the  country,  Ifpe,  tee  amUf  p.  490.  Or  ike  proteaOar  wut^ 
traterse  tke  fact  if  tile  part  rf^  road  out  of  repair 
OuJutrietefa 


Prove  that  the  districts  of  A.  and  C.  have  been  accustomed,  as 
fitf  as  aged  witnesses  can  recollect  each  to  repair  die  highways 
within  its  own  district  That  dw  way  is  out  of  repair,  is  im- 
pliedly admitted  by  the  plea,  and  that  the  part  in  qnestion  lies 
within  the  district  of  C.  is  impliedly  admitted  by  the  above  jn6- 
friication.  As  to  the  efect  of  a  record  of  a  former  conviction 
acquittal  of  the  parish,  in  evidence,  tee  ante,  p,  490. 


ludietwuui  agaimtt  an  indmdual,for  not  Uepairing  tatione  te- 

nurse.  ' 

Same  at  tke  precedent  ante,  p.  486,  to  tke  atteritk,  and  tken 
ikMt:'\ — and  that  A.  C,  late  of  die  parish  of  Fryem  Barnetin  die 
county  aforesaid,  esquire,  by  reason  of  his  tenure  of  certain  lands 

and  tenements  called ,  lying  and  being  in  the  said  parish, 

ought  to  repair  and  amend  that  part  of  the  highway  aforeaid,  so 
as  aforesaid  being  ruinous,  miry,  deep,  broken,  and  in  decay, 
when  and  so  often  as  there  should  be  occasion,  [as  the  said  A.  C. 
and  all  those  who  held  the  sud  lands  and  tenements  for  the  time 
being,  from  dme  whereof  the  memory  of  man  is  not  to  the  con- 
trary, hitherto  were  used  and  accustomed,  and  of  right  ought  to 
do,  and  the  said  A.  C.  still  of  right  ought  to  do],  and  that  the 
said  A.  C.  hath  not  yet  done  the  same,  &c.  See  tke  precedentt 
C.  C.  C.  319.  4  Went,  190.  Altkougk  utual,  it  it  not  necettary, 
to  aOege  a  preteription  at  in  tke  above  precedent  between  tile 
crotckett,  2  Sound,  158  e,  (a.  9).  If  land  adjoining  a  kigkmnf 
not  ineloted  be  afterwards  ineloMd  by  tke  owner  (not  being  done 
by  mrtne  efa  writ  efad  quod  damnum,  or  otker  legal  proceeding), 
he  tkereby  rendert  kimtelf  liable,  during  tke  continuance  of  tke  in- 
cloture,  to  repair  tkat  part  of  tke  kighmay  adjoining  tke  land  to 
ineloted;  2  Sound,  161,  (n.  12);  and  ke  may  be  indicted  for  ai' 
lowing  it  to  be  out  rfrepair,  tke  indictment  totting  out  tke  tpeciai 
matter.  And  tkete  or  tke  like  contiderationtfor  tke  liability  to 
repair,  mutt  be  ttated  in  all  catet  wkere  tke  indictment  it  againtt 
an  indioiduiU,  or  againtt  anotker  paritk  tkan  tkat  in  wki^  tke 
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road  is  situate;  stating  a  prescription  alone  toill  not  be  sitjffieients 
except  in  the  case  of  a  corporation,  sole  or  aggregate,  who  maji  be 
bound  to  repair  by  prescription  or  usage,  without  consideration, 
R.  V.  St,  Giles,  bM.SfS,  260. 

Generalls^ie, 

And  the  said  A.  C,  by  A.  B.  his  attorney,  comes  into  court 
here,  and  having  heard  the  said  indictment  read,  says,  that  he  is 
not  guilty  of  the  said  premises  in  the  said  indictment  above  spe-* 
cified  and  charged  upon  him ;  and  of  this  he  puts  himself  upon 
the  country,  &c.    See  ante,  p.  86. 

Evidence, 

Prove  the  liability  of  A.  C.  to  repair  the  part  of  the  highway  in 
question,  ratione  tenura,  as  directed  ante,  p,  490 ;  if  it  appear 
that  the  tenement  in  respect  of  which  the  liability  is  charged 
originated  within  time  of  legal  memory,  the  defendant  must  be 
acquitted;  R,v,  Hayman,  M.^M, 401;  and  prove  the  highway 
«being  out  of  repair,  as  directed  ante,  p,  488. 

On  the  other  hand,  the  defendant,  under  the  general  issue, 
may  prove  either  that  the  road  is  not  out  of  repair,  or  that,  in- 
stead of  his  being  bound  to  repair  it,  the  parish  at  large,  or  some 
district  of  it,  by  prescription  or  custom,  or  some  individual,  ra-- 
tione  tenur€e,  is  bound  to  repair  it;  a  special  plea  is  not  neces- 
sary  in  such  a  case.  2  Saund.  159,  (n.  10).  However,  if  he  plead 
it  specially,  after  pleading  the  liability  of  the  parish,  district,  or 
person,  he  must  conclude  with  a  special  traverse  of  his  own  lia- 
bility. Id,  159  a,  (n.  10). 


Indictment  against  a  particular  District  of  a  Parish,  for  not  re- 
pairing. 

Same  as  the  precedent  ante,  p.  486,  to  the  asterisk,  except 
that,  instead  of  saying  "  situate,  lying,  and  being  in  the  parish  of 
Fryern  Barnet,"  you  say  *'  situate,  lying,  and  being  in  a  certain 
district  or  township  called  C,  in  the  parish  of  Fryern  Barnet," 
4'c. ;  and  then  thus:']  and  that  the  inhabitants  of  the  said  district 
or  township  of  C,  in  the  said  parish  of  Fryern  Barnet  in  the 
county  aforesaid,  have  from  time  whereof  the  memory  of  man  is 
not  to  the  contriiry,  hitherto  been  used  and  accustomed  to  repair 
and  amend  that  part  of  the  highway  aforesaid,  so  as  aforesaid 
beiqg  ruinous,  miry,  deep,  broken,  and  in  decay,  when  and  so 
often  as  there  should  be  occasion,  and  that  the  said  inhabitants 
of  the  said  district  or  township  aforesaid  have  not  yet  done  the 
same,  &c.  See  the  precedents,  4  Went,  160. 157. 178. 184.  C,  C.  C 
320.   and  see  2  Saund,  158  /,  (n.  9).  and  R,  v.  Inhabitants  o^  Ec^ 
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eUtfiOd,  1  B,  SfA.Z^.  Or  the  liability  of  the  townthip  may  ft^ 
set  out  tpeeially,  ae  tn  the  plea,  ante,  p.  490.  See  R.  t.  Nether-^ 
thong,  2B,8fA,  179,  and  vide  infra. 

General  Issue. 

And  J.  S.  and  J.  N.,  two  of  the  inhabitants  of  the  said  district 
or  township  called  C,  in  the  said  parish  of  Fryem  Bamet,  by 
A.  B.  their  attorney,  for  themselves  and  the  rest  of  the  inhabi- 
tants of  the  said  district  or  township,  come  into  court  here,  and 
having  heard  the  said  indictment  read,  say,  that  they  are  not 
gtdlty  of  the  said  premises  in  the  said  indictment  above  specified 
and  charged  upon  them ;  and  of  this  they  put  themselves  upon 
the  country,  Sfc.  See  ante,  p,  86. 

Evidence. 

Prove  the  liability  of  the  township  of  C.  to  repair  the  part  of 
the  highway  in  question,  by  proving  that  the  township  has  been 
used  and  accustomed  to  do  so  heretofore.  See  ante,  p.  492.  And 
prove  the  highway  being  out  of  repair,  as  directed  ante,  p.  488. 

On  the  other  hand,  the  defendants,  under  the  general  issue, 
may  prove  either  that  the  road  is  in  repair,  or  that,  instead  of 
their  district  being  bound  to  repair  it,  the  parish  at  large,  or  some 
other  district  in  the  parish,  or  some  individual  raiione  tenura,  is 
bound  to  repair  it;  a  special  plea  is  not  necessary  in  such  a  case. 
2  Saund.  159,  (n.  10).  However,  if  it  be  pleaded  specially,  after 
pleading  the  liability  of  the  parish,  district,  or  person,  the  plea 
must  conclude  with  a  special  traverse  of  the  liability  of  the  dis- 
trict indicted.  Id.\59  a,(n.  10).  See  the  precedents,  4  Went.  1 61. 
166.  6  Went,  414.  I^  indeed,  the  indictment  charged  the  dis- 
trict or  township  with  the  repair  of  all  roads  within  it  generally, 
in  that  case  a  special  plea  would  be  necessary ;  for  such  a  pre- 
scription makes  the  township,  for  all  legal  purposes,  as  to  the  re- 
pair of  roads,  a  parish,  and  they  must  plead,  &c.  in  the  same 
manner  as  a  parish  would,  under  the  same  circumstances.  JL  v. 
Hatfield,  4  B.^  A.  7 5, 


Indictment  for  not  repairing  a  Bridge. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  was  and  yet  is  a  certain  common 
public  stone  bridge,  commonly  called  D.  bridge,  situate  and  be- 
ing in  the  several  parishes  of  B.  and  C,  in  the  county  of  M.,  in 
the  King's  common  highway  leading  from  the  town  of  H.,  in  the 
county  of  H.,  towards  and  unto  the  city  of  London,  used  by  and 
for  all  the  Iiege  subjects  of  our  said  lord  the  King  and  bis  pre- 
decessors, on  foot,  and  with  their  horses,  coaches,  carts,  and  odier 
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carriages,  to  gO)  return,  pass,  repass,  ride,  and  labour,  at  their 
free  will  and  pleasure;  and  that  the  said  bridge,  on  the  third 
day  of  May,  in  the  first  year  of  the  reign  of  our  sovereign  lord 
William  the  Fourth,  and  continually  afterwards  until  the  day  of 
the  taking  of  this  inquisition,  at  the  several  parishes  of  B.  and 
C.  aforesaid,  in  the  county  aforesaid,  was  and  yet  b  very  ruinous, 
broken,  dangerous,  and  in  great  decay,  for  want  of  upholding, 
maintaining,  amending,  and  repairing  the  same,  so  that  the  liege 
subjects  of  our  said  lord  the  King,  upon  and  over  the  said  bridge, 
with  their  horses,  coaches,  carts,  and  other  carriages,  could  not, 
during  the  time  last  aforesaid,  nor  yet  can  go,  return,  pass,  re- 
pass, ride,  and  labour,  as  they  before  used  and  were  accustomed 
to  do,  and  still  of  right  ought  to  do,  without  great  danger  of  their 
lives,  and  the  loss  of  their  goods;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects  bf  our  said  lord  the  King, 
upon  and  over  the  said  bridge  going,  returning,  passing,  repass- 
ing, riding,  and  labouring,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  And  that  the  said  bridge  is  not 
within  any  city  or  town  corporate ;  and  that  it  cannot  be  known 
and  proved  that  any  hundred,  riding,  wapentake,  city,  borough, 
or  parish,  or  any  person  certain,  or  any  body  politic,  ought  of 
right  to  make,  rebuild,  repair,  or  amend  the  said  bridge;  and 
that  the  inhabitants  of  the  whole  county  of  Middlesex  aforesaid 
ought  to  make,  rebuild,  repair,  and  amend  the  said  bridge,  when 
and  so  often  as  it  should  or  shall  be  necessary ;  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.  See  the 
precedents,  C,  C.  C.  313.  6  fFent,  427.  If  the  bridge  be  within  a 
city  or  town  corporate,  the  inhabitants  of  such  city  or  town  corpo- 
rate shall  repair  it;  if  within  a  riding,  the  inhabitants  of  the  rid- 
ing shall  repair  it;  but,  in  all  other  cases,  the  inhabitants  of  the 
county  at  large  are  liable  to  repair  it,  22  Hen.  8,  c.  5.  and  see 
2  East,  342.  2M,8^S,  513.  262,  unless  they  can  throw  the  burden 
of  it  upon  some  individual  who,  ratione  tenurse,  or  tJie  inhabitants 
of  some  parish  or  district,  who  by  immemorial  custom  are  bound  to 
repair  it.  See  the  precedent,  4  Went,  178. 187.  and  see  5  Bur, 
2594.  13£;a«^220.  1  ilf. 4* .S*. 435.  12 East,  192,  lOEast,223. 
\B,8fA,  623.  6D,8[R,  231,  A  B.  Sg  C,  194.  and  see  general- 
ly. Bum's  J.,  by  Chitty,  tit.  Bridges.  And  if  part  of  a  bridge 
be  within  one  county,  8fc.,  and  the  other  part  within  anothir 
county,  Sfc,  each  county  shall  repair  that  part  of  the  bridge  which 
is  within  it.  22H.S,  c.  5,  s.  3.  see  R.  v.  Inhabitants  ofPenegoea 
Sf  Machinleth,  ZD.SgR.  388.  2B.^C.  166.  BeHdes  the  bridge, 
the  county  is  bound  to  repair  300  yards  of  ike  road  adjoining 
each  end  of  it.  22  //.  8,  c.  5,  s,  9.  and  see  7  East,  588.  5  Taunt. 
284.  14  East,  477.  i  B.  Sf  A.  623. 

The  pleas  and  evidence  are  the  same,  mutatis  mutandis,  toith 
the  pleas  and  evidence  in  the  case  of  an  indictment  for  not  repair- 
ing a  highway.     See  ante,  p.  486—494.     Upon  an  indictment 
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agiuntt  a  prhaie  person  or  corporate  body,  for  not  repairing,  m- 
kabitants  of  the  county,  ^c,  are  competent  witnesses  for  the  pro^ 
secution,  1  Ann.st.  1,  c.  18,  «.  13. 

See  a  precedent  of  an  indictment  for  not  repairing  a  county 
gaol  C.C.C.  318. 


Other  cases  ff  Nuisance. 

1.  By  Stat.  10  4- 1 1  FT.  3,  c  17,  all  lotteries  are  declared  to  be 
public  nliisances,  (unless  spedaliy  sanctioned  by  act  of  Parlia- 
ment). 2.  Stage-plays  unlicensed,  booths  and  stages  for  rope- 
dancers,  mountebanks,  and  the  like,  are  also  public  nuisances. 
4  BL  Com.  167, 168.  3.  The  making  and  selling  of  fireworks 
and  squibs,  or  throwing  them  about  in  the  street,  is  declared  to 
be  a  common  nuisance,  by  stat.  9  <J- 10  fT.  3,  c.  7.  4.  A  common 
scold  is  deemed  a  public  nuisance.  4  BU  Com.  169. 


Sect.  3. 

Open  and  noiorious  Lewdness. 

Indictment  against  a  Man  for  publicly  exposing  his  naked  Person. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  being  a  scandalous  and  evil-disposed  person, 
and  devising,  contriving,  and  intending  the  morals  of  divers  liege 
Subjects  of  our  lord  the  King  to  debauch  and  corrupt,  on  the 
third  day  of  May,  in  the  first  year  of  the  reign  of  our  sovereign 
lord  William  the  Fourth,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  on  a  certain  public  and  common  highway  there  situate, 
in  the  presence  of  divers  liege  subjects  of  our  said  lord  the  King, 
then  and  there  being,  and  within  sight  and  view  of  divers 
oUier  liege  subjects  dirough  and  on  the  said  highway  then  and 
there  passing  and  repassing,  unlawfully,  wickedly,  and  scanda- 
lously did  expose  to  the  view  of  the  said  persons  so  present,  and 
so  passing  and  repassing,  as  aforesaid,  the  body  and  person  of 
him  the  said  J.  S.  naked  and  uncovered,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  one  hour;  to  the  great  scandal  of  the  said 
liege  subjects  of  our  said  lord  the  King,  to  the  manifest  corrup- 
tion of  their  morals,  in  contempt  of  our  said  lord  the  King  and 
his  laws,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignky. 

Fine  or  imprisonmerU,  or  both.    See  R.  v.  Sir  Charles  Sedley, 
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10  St.  tr.  Jp,  93.  1  Sid,  16S.  1  Keb,  620.  and  see  R.  v.  Gallard, 
1  Sess.  Co.  231.  R,  v.  Crunderif  2  Camp.  89.  Prove  /^  offence  as 
laid i.  the  time  is  not  material. 

As  to  selling  obscene  prints  or  books ^  see  ante,  p.  406 ;  and  as  to 
keeping  a  bawdy  house,  see  ante,  p.  482. 


Sect.  4^ 

Gaming.. 

Indictment  for  winning  Money  at  Cards,  S^c,  by  Fraud. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upoa 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  by  fraud,  shift,  cousinage,  cir- 
cumvention, deceit,  unlawful  device,  and  ill  practice,  in  playing 
at  and  with  cards,  to  wit,  at  a  certain  game  of  cards  called  Rouge 
et  noir,  with  one  J.  N.,  unlawfully  did  win,  obtsun,  and  acquire 
to  himself  a  large  sum  of  money,  to  wit,  the  sum  of  sixty  pounds, 
of  the  monies  of  the  said  J.  N.,  [or,  "  certain  valuable  things,  to 

wit,  one of  the  value  of ,  and  one of  the  value  of 

■,  of  the  goods  and  chattels  of  the  said  J.  N.,"  or,  "being 
the  property  of  the  said  J.  N."];  to  the  great  damage  of  the  said 
J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dig- 
nity. 

The  defendant  shall  forfeit  five  times  the  value  of  the  money  or 
other  thing  won,  shall  be  deemed  infamous,  and  shall  suffer  cor- 
poral punishment,  as  in  the  case  of  perjury.  9  Ann.  c.  14,  s,5. 
As  to  the  penalty,  hotoever,  it  is  not  included  in  the  judgment;  but 
an  action  must  afterwards  be  brought  to  recover  it.  R.  v.  Lookup, 
2  Str.  1048.  This  section  of  the  statute  extends  to  "  cards,  dice, 
tables,  tennis,  bowls,  and  other  game  or  games  whatsoever;"  it  ex^ 
tends,  not  only  to  the  winner,  but  al§o  to  persons  **  bearing  a 
ehare  or  part  in  the  stakes,  wagers,  or  adventures,'*  or  "  betting  on 
the  sides  or  hands  of  such  as  do  play  as  aforesaid."  See  the  pre- 
cedents, 6  Went.  3831  391.  If  it  be  doubtful  at  what  game  they 
played,  add  a  count  omitting  the  name  of  the  game. 

Evidence, 

'  To  maintain  this  indictment,  it  is  nece^ary  not  only  to  prove 
that  J.  S.  won  of  J.  N.  the  money,  &c.,  laid  in  the  indictment,  or 
some  part  of  it,  see  R.  v.  Darley,  1  Stark.  R.  359,  but  also  to 
prove  that  it  was  won  by  "  fraud,  shift,  cousinage,  circumven- 
tion, deceit,  unlawful  device,  or  iU  practice.''    A  variance  between 
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the  indictineiit  and  evidence,  as  to  the  game  played,  (if  stated), 
would  be  fiita]. 


Indictment  for  winmng  more  than  Ten  Pounds  at  one  ntting. 

Commencement  as  in  the  last  precedent] — ^in  the  county  afore- 
said, by  playing  at  and  with  cards,  to  wit,  at  a  certain  game  of 
cards  called  Rouge  et  noir,  with  one  J.  N.,  unlawfully  did  win  of 
the  said  J.  N.,  at  one  time  and  sitting,  above  the  sum  and  value 
often  pounds,  that  is  to  say,  the  sum  of  sixty  pounds,  of  the  mo- 
lues  of  the  said  J.  N. ;  to  the  great  damage  of  the  said  J.  N., 
&c.  &c.,  as  in  the  last  precedent. 

The  defendant  shall  forfeit  Jive  times  the  value  of  the  money  or 
other  thing  won.  9  jinn,  c.  14,  s.  5.  See  ante,  p.  497.  Upon  this 
statute,  however,  the  judgment  was  merely  quod  convictus  est, 
and  an  action  must  afterwards  haoe  been  brought  for  the  penalty; 
R,y.  Lookup,  2  Str.  1048;  hut,  by  IS  G.  2,  e.  34,  s.  8,  the  court 
shall  set  the  fine  of  five  times  the  value,  ^c;  which  fine,  after  de- 
ducting from  it  such  charges  as  the  court  shall  deem  reasonable  to 
be  allowed  to  the  prosecutor,  and  for  evidence,  sJiall  go  to  the  poor 
of  the  parish  or  place  where  the  offence  was  committed. 

Evidence. 

All  the  prosecutor  has  to  prove  is,  that  J.  S.  won  of  J.  N.,  at 
one  sitting,  a  sum  exceeding  ten  pounds,  at  the  game  specified  in 
the  indictment.  Wliere  two  persons  played  at  cards  from  Mon- 
day evening  to  Tuesday  evening,  without  intermission,  except 
an  hour  or  two  at  dinner,  &c.,  it  was  holden  to  be  one  sitting, 
within  the  meaning  of  the  above  statutes.  Bones  v.  Booth,  2  W. 
BL  1226. 


Sect.  5. 

Offences  relating  to  Game. 

Indictment  after  Two  previous  Convictions  for  taking  Game  in  the 
Night,  or  Entering  Land  Armed  for  that  purpose. 

Commencement  as  ante,  p.  188,  stating  the  two  former  convic- 
tions']— And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  afterwards,  and  after  he  had  been  so  twice  con- 
victed as  aforesaid,  and  within  twelve  calendar  months  now  last 

past,  to  wit,  on  the  third  day  of ,  in  the  year  last  aforesaid* 

about  the  hour  of  eleven  in  the  night  of  the  same  day,  at  the 
parish  of  6.,  in  the  said  county  of  M.,  did  by  night  unlawfully 
take  and  destroy  certain  game  and  rabbits,  to  wit,  one  pheasant 
and  two  rabbits,  in  certdn  land  {**  any  land,  whether  open  or  in- 
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cloied")  in  the  occupation  of  J.  N.,  there  situate;  [&r,  **  unlaw- 
fully enter  certain  land  in  the  occupation  of  J.  N.,  there  situate, 
and  was  then  and  there  by  night  unlawfully  in  the  said  land  with 
a  certain  gun,  ("gun,  net,  engine,  or  other  instrument,")  for  the 
purpose  then  and  there,  by  night  as  aforesaid,  of  taking  and  de- 
stroying game"];  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  agadnst  the  peace  of  our  lord  the. King, 
his  crown  and  dignity. 

Misdemeanor,  transportation  for  seven  years,  or  imprisonment 
ttnd  hard  labour,  not  exceeding  two  years.  9  G.  4,  c.  69,  s.  1. 

Evidence, 

Prove  the  two  former  convictions  by  the  production  of  the 
originals,  or  by  examined  copies.  See  ante,  j9. 119,  and  9  G.4,  c, 
69,  s.  8.  Prove  the  identity  of  the  defendant.  And  prove  the 
third  offence  as  stated  in  the  indicnnent.  It  must  have  been 
committed  in  the  night  time,  that  is,  some  time  between  the  ex- 
piration of  the  first  hour  after  sun-set,  and  the  beginning  of  the 
last  hour  before  sun-rise;  9  G.  4,  c.  69,  s.l2;  but  a  variance  be- 
tween the  hour  stated  and  that  proved  will  be  immaterial.  It 
must  also  appear  that  the  offence  was  comnutted  within  twelve 
calendar  months  before  the  prosecution.  See  the  evidence  under 
the  next  precedent. 


Indictment  against  three  or  more  for  entering  land  in  the  Night 

to  take  Game,  armed, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  coun- 
ty of  M.,  labourer,  and  W.  S.,  late  of  the  same  place,  labourer, 
together  with  divers  other  persons,  to  the  number  of  three  and 
more,  to  the  jurors  aforesaid  unknown,  on  the  third  day  of  May, 
in  the  first  year  of  the  reign  of  our  sovereign  lord  William  the 
Fourth,  at  the  parish  aforesaid,  in  the  county  aforesaid,  about  the 
hour  of  eleven  in  the  night  of  the  same  day,  by  night  did  toge- 
ther unlawfully  enter  and  were  ("enter  or  be")  in  certain  land, 
(**  any  land,  whether  open  or  inclosed,")  in  the  occupation  of  J.  N., 
there  situate,  for  the  purpose  then  and  there  by  night  as  afore- 
said, of  taking  and  destroying  game,  the  said  J.  S.,  W.  S.,  and 
the  said  other  persons  to  the  jurors  aforesaid  unknown,  being  then 
and  there,  by  night  as  aforestud,  armed  with  guns  and  other  of- 
fensive weapons;  {"  any  gun,  cross-bow,  firearms,  bludgeon,  or 
other  offensive  weapon") ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  This  offence  is  of  a  local  nature,  and 
the  indictment  must  describe  the  close  by  name  or  occupation.  JL  v. 
BiddUy,  R.8f  R.  b\5.  It  is  not,  however,  necessary  to  ttate  both 
the  name  and  the  occupation  of  the  close;  but  if  both  be  stated,  both 
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wuut  he  proved,  and  a  varianee  unU  befidoL  &  t.  Owen,  R,ScMm 
1 18.  The  indictment  imut  aUo  ehew  that  the  entry  and  the  ara» 
ing  wot  hy  night;  where,  there/ore,  an  indictment- staled  that  the 
d^endants,  on  ^c,  did  by  night  enter  divers  closes,  and  were  then 
and  there  in  the  said  closes  armed,  Sfc.,  the  judgment  was  arrested^ 
because  the  word  night  w€u  confined  to  the  first  branch  of  the  muf 
tenee,  and  the  words  then  and  there  rrferred  only  to  the  day  and 
place  before  stated.  Domes  v.  IL,  10  B.^C.  89. 

Mi^emeanor,  transportation  not  exceeding  fourteen,  nor  less  than 
seven  years,  or  imprisonment  and  hard  k^^wr  not  exceeding  three 
years.  9  G.A,  c  69,  s,  9.  The  justices  at  sessions  haoe  nojuris^ 
diction  qf  this  offence. 

Evidence.  ^ 

Prove  that  the  defendants,  with  others,  to  the  number  of  three 
or  more,  entered  and  were,  in  the  night  time,  (that  is  to  say, 
some  time  between  the  expiration  of  the  first  hour  after  sun-set, 
and  the  beginning  of  the  last  hour  before  the  sun-rise,  9  G.  4,  e. 
96,  s.  12),  in  certain  land  in  the  occupation  of  J.  N.,  and  situate 
as  described  in  the  indictment  A  variance  in  the  local  sinia« 
tion,  occupation,  or  name  of  the  close,  if  it  be  stated,  will  be  fataL 
R.y/.  Owen,  IL^M,  lis. 

Prove  that  they  entered  the  land  for  the  puri>ose  of  taking 
and  destroying  game,  (that  is,  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards,  9  G.  4, 
c.  69,  s.  1 3),  or  rabbits  there.  Upon  an  indictment  upon  the  re- 
pealed Stat  57  G.  3,  e.  90,  for  having  entered  a  close,  &c,  with 
intent  then  and  there  illegally  to  destroy  game,  &c.,  the  jury 
found  that  the  defendant  was  in  pursuit  of  game,  but  could  not 
say  whether  in  the  close  mentioned  in  the  indictment  or  not, 
and  the  defendant  having  been  convicted,  the  judges  held  the 
conviction  wrong,  because  the  entry  with  intent  to  kill  was  con- 
fined  by  the  indictment  to  the  close  specified,  and  it  was  there- 
fore necessary  to  prove  the  intent  as  to  that  close.  R.  v.  Barham, 
R.  ^  M.  151,  The  intent  is  proved  by  circumstances,  from 
which  the  jury  may  infer  it,  as,  that  the  land  was  a  preserve  for 
game,  or  that  the  defendants  discharged  guns  there,  or  that  they 
actually  took  game  or  rabbits  there,  which  is  the  best  posable  evi- 
dence of  the  intent 

Prove  that  the  defendants,  or  some  of  the  party,  were  armed 
with  a  gun  or  other  offensive  weapon  stated  in  die  indictment  See 
ante,  p.  470.  The  words  of  the  statute  are  "  any  of  such  persons 
being  armed,"  &c.  If  one  of  the  party  be  armed,  with  the  know- 
ledge  of  the  rest,  it  will  support  the  allegation  that  they  were  all 
armed;  R.  v.  Smith,  R.  ^  R.  368;  and  it  is  not  neorasary  that 
any  of  the  party  should  be  actually  armed  at  the  moment  they 
are  discovered,  if  there  be  evidence  to  satisfy  the  jury  that  they 
were  armed  on  the  land.  Upon  an  indictment  upon  the  repeal- 
ed statute,  for  being  yb«R<^  armed,  it  appeared  that  the  flash  of  a 
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gnn,  was  seen  in  a  wood,  but,  before  the  defendants  were  discover- 
ed, they  had  abandoned  their  arms,  and  were  found  creeping  away 
upon  their  Itnees;  the  judges  held  that  they  were  found  armed 
withui  tiie  meaning  of  that  statute.  R.  v.  Nash,  R,S^R,  386.    It 
'would  be  within  the  words  of  this  statute,  if  one  of  the  party  was 
anned  without  the  knowledge  of  his  companions,  but  the  con- 
trary was  decided  upon  the  repealed  statute ;   R,  v.  Southern,  R, 
Sf  R,  444;  and  it  may  be  doubtful  how  far  such  a  case  would 
come  within  the  intention  of  the  legislature  in  this  particular  act. 
•    Lasdy,  it  must  b^  proved  that  the  ofience  was  committed  with- 
in twelve  calendar  months  next  before  the  prosecution.  9  G.  4, 
e.  69,  s,  4. 


Sect.  6. 

Taking  up  Dead  Bodies. 

Indictment  for  digging  up  and  carrying  away  a  Dead  Body, 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  Brst  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the 
church -yard  of  and  belonging  to  the  parish  church  of  the  said 
parish  there  situate,  unlawfully  and  wilfully  did  break  and  enter, 
and  the  grave  there  in  which  one  J.  N.,  deceased,  had  lately  be- 
fore then  been  interred,  and  then  was,  with  force  and  arms,  un- 
lawfully, wilfully,  and  indecently  did  dig  open,  and  then  and  there 
the  body  of  him  the  said  J.  N.  out  of  the  grave  aforesaid,  unlaw- 
fully, wilfully,  and  indecently  did  take  and  carry  away ;  in  con- 
tempt of  our  lord  the  King  and  his  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  or  imprisonment,  or  both.  R.  v.  Lynn,  2  T,  R.  733.  R* 
v.  GiUs,  R.  Sf  R.  366,  n.  R.  v.  Cundick,  D.  ^  R.  N.  P.  13.  ^ 
the  body  cannot  be  recognised,  state  it  to  be  the  body  of  a  per- 
son to  the  jurors  aforesaid  unknown;  and  if  it  be  doubtful  from 
what  place  the  body  was  taken,  see  R,  ^  R,  366,  n. 

Evidence, 

'  Prove  that  the  defendant  dug  up  the  body;  and  the  slightest 
removal  of  it  would,  it  seems,  be  sufiBcient  to  constitute  the  of- 
ftfice.  Or,  prove  that  the  body  was  found  in  the  defendant's 
pMsession,  and  that  it  had  been  previously  interred  in  the 
eb«rch-yard  mentioned  in  the  indictment;  from  which  the  jury 
may  ikirly  presume  that  the  defendant  was  the  person  who  dug 
it  up  or  removed  it. 
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Sect.  7. 

Disturbing  Public  Worship. 

Indictment  for  disturbing  a  Congregation  of  Baptists,   during 

Divine  Service. 

Westmoreland,  to  wit: — The  jurors  for  oar  lord  the  King 

*upon  their  oath  present,  that  heretofore,  to  wit,  at  the  general 

quarter  sessions  of  the  peace  holden  at  Appleby,  in  and  for 

the  county  of  Westmoreland,  the day  cSf ,  in  the 

year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  of  the 
united  kingdom  of  Great  Britain  and  Ireland  King,  defender  of 
the  fiuth,  before  A.  B.  and  C.  D.,  esquires,  and  other  their  asso- 
ciates, justices  of  our  said  lord  the  King,  assigned  to  keep  the 
peace  of  our  said  lord  the  King  in  the  said  county,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors in  the  said  county  committed,  J.  N.,  clerk,  teacher  and 
preacher  to  a  congregation  of  protestants  dissenting  from  the 
church  of  England,  scrupling  infant  baptism,  did  then  and  there, 
pursuant  to  the  statute  in  such  case  made  and  provided,  certify  to 
his  Majesty's  justices  of  the  peace  assembled  in  quarter  sessions 

aforesaid,  that  he  had  appointed  a  certain  house  situate  at , 

in  the  parish  of  B.,  in  the  county  aforesaid,  therein  to  assemble 
and  meet  for  religious  worship,  and  which  was  then  and  there 
duly  registered  and  recorded,  according  to  the  directions  of  the 
statute  in  such  case  made  and  provided.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, to  wit,  on  the  third  day  of  May,  in  the  first  year  of  the 
reign  of  our  sovereign  lord  William  the  Fourth,  a  congregation  of 
protestants  dissenting  from  the  church  of  England,  of  which  the 
said  J.  N.  was  then  the  teacher  and  preacher,  were  assembled 
for  the  public  worship  and  service  of  Almighty  God  in  the  house 
aforesaid,  so  certified,  registered,  and  recorded  as  aforesaid ;  and 
that  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  J.  W.,  late  of  the  same,  carpenter,  and  E.  W.,  late  of 
the  same,  labourer,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  whilst  the  said  congregation  were  so  assembled  as 
aforesaid,  and  during  divine  service,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully,  willingly,  and  of  purpose,  ma- 
liciously and  contemptuously  did  come  into  the  said  congregation, 
during  divine  service  as  aforesaid,  and  did  then  and  there  wil- 
lingly, and  of  purpose,  maliciously  and  contemptuously  disquiet 
and  disturb  the  said  congregation,  [by  then  and  there  talking, 
cursing,  and  swearing  with  a  loud  voice,  and  also  by  talking  with 
a  loud  voice  to  the  said  J.  N.,  he  the  said  J.  N.  then  and  there 
being  in  the  pulpit],  the  doors  of  the  said  meeting-house  and- 
place  where  the  said  congregation  were  so  assembled  as  afore- 
said, not  being  then  locked,  barred,  or  bolted;  against  the  form 
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of  the  statute  in  such  case  made  and  provided,  and  against  the 
^^  peace  of  Our  Ibrd  the  King,  his  crown  and  dignity.  (2nd  Count). 
4H^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
••'  present,  that  the  said  J.  S.,  J.  W.,  and  E.  W.,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  willingly, 
and  of  purpose,  maliciously  and  contemptuously  come  into  a  cer- 
tain congregation  of  protestants  dissenting  from  the  church  of 
England,  then  and  there  assembled  for  the  worship  and  service 
of  Almighty  God,  in  a  certain  meeting-house  there  situate,  and 
the  said  congregation  then  and  there  wilfully,  willingly,  and  of 
purpose,  maliciously  and  contemptuously  did  disquiet  and  dis- 
turb, [by  talking,  laughing,  swearing,  and  cursing  with  a  loud 
voice],  (the  said  meeting-house,  where  the  said  congregation 
were  so  assembled  as  aforesaid,  being  then  and  long  before  cer- 
tified, registered,  and  recorded,  according  to  the  direction  of  the 
statute  in  such  case  made  and  provided,  and  the  doors  of  the  said 
meeting-house  and  place  where  the  said  congregation  were  so  as- 
sembled, not  being  then  locked,  barred,  or  bolted) ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity.  See  JL  v. 
Cheergy  AB.^C.  902. 

Fine  40/.,  52  G.  3,  c.  155,  s.  12,  each  defendant.  R.  v.  Huhe 
Sf  alt  5  T.  R-  542.  See  tlie  like  provision  as  to  catholic  chapels, 
31  Cr.  3,  c.  33,  s.  10.  This  offence  may  be  tried  at  the  sessions, 
52  G.  3,  c.  155,  s.  12,  or  in  the  King's  Bench,  see  3  Bur.  1683, 
or  at  the  assizes,  if  removed  from  the  sessions  by  certioraru  5  T. 
R.  542.  4.M.8fS.  508. 

Evidence. 

1.  Prove  that  the  chapel  or  meeting-house  was  certified  and 
registered,  as  alleged  in  the  indictment ;  which  may  be  done  by 
the  clerk  of  the  peace  producing  the  book,  &c.  in  which  the  same 
was  registered,  or  perhaps  by  an  examined  copy  of  the  entry. 
See  ante,  p.  116,  122.  Where  it  was  objected,  that  the  statute  did 
not  extend  to  a  congregation  of  foreign  Lutherans,  though  regis- 
tered, the  objection  was  overruled.  R.  v.HubeSfal.,  Peake,  132. 
It  is  immaterial  whether  the  officiating  clergyman  have  qualified 
according  to  the  statute,  or  not.  Id. 

2.  Prove  the  disturbance,  as  stated  in  the  indictment.  Where, 
in  a  contest  for  the  situation  of  a  clerk  to  a  meeting-house,  one 
clerk  pulled  the  other  from  the  desk,  it  was  holden  to  be  a  dis- 
turbance within  the  statute,  R.  v.  Hube  Sf  ah  5  T.  R.  542,  al- 
though the  statute  was  certainly  intended  principally  to  apply  to 
persons  who  with  violence  oppose  a  form  of  worship  inconsistent 
with  their  own  ideas  and  tenets. 
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Sect.  8. 

Reusing  to  execute  a  Public  Office. 

Indictment  for  refusing  to  serve  the  office  of  Chief  Constable. 

Middlesex,  to  wit : — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that,  at  the  general  quarter  sessions  of  the  peace, 
bolden  at  the  New  Sessions  House  on  Clerkenwell  Green,  in  and 
for  the  county  of  Middlesex,  on  Saturday,  the  eighth  day  of  May, 
in  the  first  year  of  the  reign  of  our  sovereign  lord  William  the 
fourth,  to  wit,  at  the  parish  of ,  in  the  county  aforesaid,  be- 
fore A.  B.  and  C.  D.,  esquires,  and  others  their  assodates,  jus- 
tices of  our  said  lord  the  King,  assigned  to  keep  the  peace  of  our 
said  lord  the  King  in  the  said  county,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
said  county  committed,  one  J.  S.,  late  of  the  parish  of  B.  in  the 
county  of  M.,  shoemaker,  then  and  long  before  being  an  inhabit- 
ant and  residing  in  the  parish  last  aforesaid,  within  the  hundred 
of  Ossulston  in  the  said  county,  and  a  fit  and  able  person  to  exe- 
cute the  ofiSce  of  chief  constable  within  the  said  hundred,  at  the' 
said  sessions,  by  the  justices  aforesaid,  in  due  manner  was  then 
and  there  elected  to  be  one  of  the  chief  constables  of  the  hundred 
aforesaid,  in  the  room  and  stead  of  one  J.  N. ;  whereof  the  sdd 
J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  last  aforesaid,  in  the  county  aforesaid,  had  notice.  Never- 
theless the  said  J.  S.  not  regarding  his  duty  in  that  behalf,  but 
contriving  and  intending  the  due  execution  of  justice  to  hinder 
and  prevent,  afterwards,  to  wit,  on  the  day  and  year  aforesud,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully, 
obstinately,  and  contemptuously  did  refuse,  and  from  thence  con- 
tinually until  the  day  of  the  taking  of  this  inquisition,  unlawAiUy, 
wilfully,  obstinately  and  contemptuously  hath  refused,  and  stUl 
doth  refuse,  to  take  upon  himself  and  execute  the  said  office  <»f 
chief  constable,  within  the  hundred  aforesaid,  to  wit,  at  the  pa- 
rish last  aforesaid,  in  the  county  aforesaid ;  contrary  to  his  duty 
in  that  behalf,  in  manifest  contempt  and  delay  of  justice,  and 
against  the  peace  of  our  lord  tne  King,  his  crown  and  dignity. 
The  indictment  must  shew  by  whom  the  defendant  was  elected,  and 
that  he  had  notice.  JR.  v.  Harper,  5  Mod,  96. 
Fine  or  imprisonment,  or. both.  See  R.  v.  Bower,  "i  B.  ^C.  587. 

Evidence. 

1.  Prove  the  election,  by  getting  the  clerk  of  the  peace  to  pro- 
duce the  minutes  of  it.  2.  Prove  the  service  of  a  notice  upon 
the  defendant,  informing  him  of  his  election,  and  requiring  him' 
to  attend  before  the  justices  to  be  sworn.     3.  And  prove  either 
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4a  actual  refusal  to  serve  the  office;  or  that  he  did  not  attend  to 
be  sworn  in^  which  would  he  primd  facie  evidence  of  a  refusal. 

On  the  other  hand,  the  defendant,  as  a  defence,  may  prove : 
1.  that  he  is  not  an  inhabitant  resiant  of  the  place  for  which  he  is 
chosen.  R.  v,  Adlard,  4B.^C,  772.  Donne  v.  Martyr,  SB.^C. 
62.  1  BwnCs  J.,  byChitty,  tit.  Constable,  s.  2. — 2.  That  he  is  pre- 
ndent  or  one  of  the  commons  or  fellows  of  the  faculty  of  physic  in 
London.  32  H.  S,  c,  40. — 3.  That  he  is  a  surgeon,  duly  admitted, 
and  practising  in  London,  semb.  See  5  H»  8,  c.  6.  18  G,  2,  c.  1 5. 
M»  V*  Pond,  Comyns,  312. — 4.  That  he  is  an  apothecary,  free  of 
Uie  company  of  apothecaries  in  London,  or  (if  he  reside  in  the 
country)  having  served  seven  years'  apprenticeship.  6  Sf7  W,3, 
c.  .4. — S.  That  he  is  a  practising  barrister  or  attorney.  Semble, 
2  Hufvk,€.  10,  8,  39. — 6.  That  he  is  an  alderman  of  London. 
2  Hawk,  c  10,  s.  40. — 7.  That  he  is  a  seijeant,  corporal,  or  pri- 
vate man,  serving  in  the  militia.  26  G.  3,  c  107,  s.  130. — 
8.  That  he  is  a  protestant  dissenting  minister,  and  has  taken  the 
oaths,  &c.,  1  W.-^  M,  c.  18,  s.  11,  and  does  notfollow  any  trade, 
occupation,  &c.,  for  his  livelihood,  excepting  that  of  schoolmaster. 
52  G,  3,  0.  155,^.  9. — 9.  That  he  is  a  catholic  clergyman,  and 
*has  taken  the  oaths  prescribed.  31  G.  3,  c  32,  s,  8. — 10.  That  he 
18  a  foreigner,  R.  v.  De  Mierre,  5  Bur.  2787. — 1 1.  That  he  has  a 
special  exemption  from  the  crown,  from  serving  in  parish  offices, 
&c.  R.  V.  Clark,  1  T.  R.  679. 

But  it  is  no  answer  to  say  that  he  is  a  protestant  dissenter  or 
catholic;  for  he  may  serve  by  deputy,  if  he  do  not  wish  to  take 
«he  oaths.  IW.  ^M.  c.  18,  «.  7.  31  G.  3,  c.  32,  s.  7.  Nor  is  it 
any  defence,  that  he  is  an  officer  of  the  King's  guards,  2  Hawk, 
•e.  10,  s,  41,  or  a  younger  brother  of  the  Trinity  House,  1  T.  R, 
>67^9  for  the  same  reason.  Nor  is  it  any  defence,  that  he  resides  in 
the  jurisdiction  of  a  leet  within  the  hundred  or  place  for  which 
he  bnlected;  A.  v.  Genge,  Cowp,  13;  or  that  no  constable  had 
«Ter  before  been  appointed  for  the  place.  2  Keb,  557. 


Indictment  for  refusing  to  serve  the  qffice  of  Petty  Constable. 

Middlesex,  to  wit :— The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  shoemaker,  on  the  third  day  of  May,  in  the  first  year  of  the 
rdgn  of  our  sovereign  lord  William  the  Fourth,  and  long  before, 
was  and  still  is  an  inhabitant  and  resiant  within  the  parish  afore- 
aaid,  in  the  county  aforesaid,  and  a  fit  and  able  person  to  execute 
the  office  of  constable  for  the  said  parish ;  and  that  the  said  J.  S., 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  at  a  vestry  then  and  there  duly  holden  in  and 
for  the  said  parish,  at  the  vestry  room  of  and  in  the  parish  church 
<of  the  said  parish  there  situate,  lawfully,  in  due  manner  and  form, 
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and  according  to  the  custom  of  the  said  parish,  was  decfeed  and 
chosen  hy  the  men  inhabiting  and  resiant  within  the  same  pacrisfa, 
to  be  one  of  the  constables  of  and  fin:  the  said  parish,  for  one  year, 
from  thence  next  following,  to  do  and  execute  all  and  siogolar 
those  things  which  belong  to  the  office  of  constable;  and  that  die 
said  J.  &,  afterwards,  to  wit,  on  the  day  and  year  aforesaid^  at  the 
parish  aforesaid,  in  the  county  aforesaid,  had  due  notice  thereof 
and  then  and  there  was  required  to  appear  before  A.  C,  6aqniie» 
then  and  yet  being  one  of  the  justices  of  our  said  lord  die  Kiii^ 
assigned  to  keep  die  peace  of  our  said  lord  the  King  in  and  fiar 
the  county  aforesaid,  and  also  to  hear  and  determine  divers  fekn 
nies,  trespasses,  and  other  misdeeds  committed  in  the  said  county, 
on  the  fifth  day  of  May  in  the  year  aforesaid,  to  take  his  oath  for 
the  due  execution  of  the  said  office  of  constable  for  the  said  pa- 
rish, according  to  the  duty  of  that  office.  Neverthelesa,  the  said 
J.  S.,  not  regarding  his  duty  in  that  behalf,  but  contriving  and 
intending  the  due  execution  of  Justice  to  hinder  and  prevent, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully,  obsd- 
nately,  and  contemptuously  did  refuse,  and  from  thence  continu- 
ally until  the  day  of  the  taking  this  inquisition,  unlawfully,  wil- 
fully, obstinately,  and  contemptuously  hath  refused,  and  still  doth 
refose,to  take  his  said  oath  for  the  due  execution  of  the  said  office 
of  constable,  or  in  anywise  to  take  upon  himself  and  execute  the 
said  office;  contrary  to  his  diity  in  that  behalf  in  manifest  con- 
tempt and  delay  of  justice,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  See  a  similar  precedent  where  the 
defendant  was  elected  at  the  leet,  Bum's  J^  by  Chttty,  tit.  Constabk* 
C,  C.  a  152.  4  Went.  351.  332 ;  and  ffie  like  where  the  election 
was  at  a  court  of  wardmote  for  one  of  the  wards  in  the  city  of 
London,  C.  C.  C.  147. 

As  to  the  evidence,  see  ante,  p.  504. 


Indictment  for  refusing  to  serve  the  office  of  Overseer  of  the  Poor. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  shoemaker,  on  the  third  day  of  May,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  and 
long  before,  was  and  still  is,  a  substantial  hous^older  in  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  and  an  inhabitant  and  re- 
siant in  the  said  parish,  and  a  fit  and  able  person  to  execute  the 
office  of  overseer  of  the  poor  for  the  said  parish ;  and  that  the 
said  J.  S.  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  by  warrant  under  the  hands  and  seals 
of  A.  C,  esquire,  and  J.  P.,  clerk,  two  of  the  justices  of  our  said 
lord  the  King,  assigned  to  keep  the  peace  of  our  said  lord  the  King 
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in  and  for  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the 
sud  county  (one  of  the  said  justices  being  of  the  quorum,  and 
both  of  the  said  justices  then  dwelling  in  [or  near]  the  parish 
aforesaid,  in  the  county  aforesaid),  was  lawfully  nominated  and 
appointed  to  be  one  of  the  overseers  of  the  poor  of  the  said  parisbf 
according  to  the  direction  of  the  statute  in  such  case  made  and 
provided;  whereof  the  said  J.  S.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, had  notice.  Nevertheless,  the  said  J.  S.  not  regarding  his 
duty  in  that  behalf,  but  contriving  and  intending  to  render  the  said 
warrant  of  appointment  of  no  effect,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said*  unlawfully,  wilfully,  obstinately,  and  contemptuously,  did 
refuse,  and  from  thence  continually  until  the  day  of  the  taking 
of  this  inquisition,  unlawfully,  wilfully,  obstinately,  and  con- 
temptuously hath  refused,  and  still  doUi  refuse,  to  take  upon 
himself  and  execute  the  said  office  of  overseer  of  the  poor  of  the 
said  parish,  to  wit,  at  the  parish  aforesaid  in  the  county  afore- 
said: contrary  to  his  duty  in  that  behalf,  to  the  great  damage  of 
the  said  parish  and  the  parishioners  thereof,  in  delay  of  the  pro- 
vision for  and  care  of  the  poor  of  the  said  parish,  in  contempt  of 
our  lord  the  King  and  his  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offen4ing ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity.  See  the  precedents^  4  Went.  338. 
349.  In  stating  the  appointment,  let  the  terms  of  the  warrant  he 
particularly  attended  to. 

Evidence. 

Produce  the  warrant  and  prove  it.  Prove  that  the  defendant 
bad  notice  of  it,  as  mentioned  in  the  indictment  And  prove 
either  that  he  had  actually  refused  to  execute  the  office;  or  that 
he  did  not  afterwards  execute  it,  from  which  his  refusal  to  exe- 
cute it  will  be  implied.  The  same  causes  of  exemption  from 
serving  the  office  of  constable  are  in  general  equally  applicable 
to  the  office  of  overseer  of  the  poor.    See  ante^p,  505. 
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PART  III. 


COM8PIEACT. 

Imiieimadfat  a  Coiupiraey  to  Charge  a  Mam.  wUh  a  Crime, 

JjflDDLESEX,  to  wit:— The  jurors  for  our  lord  the  Kiog  up- 
on their  oath  present,  that  J.  S.,  late  of  the  parish  of  B ,  in  the 
county  of  M.,  labourer,  and  A.,  his  wife,  and  J.  W.,  late  of  die 
same,  carpenter,  and  E.  W.,  late  of  the  same,  labourer,  bdngevil 
disposed  perscms,  and  wickedly  deviang  and  intending  not  only 
to  deprive  one  J.  N.  of  his  good  name,  fame,  credit,  and  repu- 
tation, but  also  to  subject  him,  as  &r  as  in  them  lay,  to  the  pains 
and  penalties  by  the  laws  of  this  kingdom  made  and  provided 
against  and  infficted  upon  persons  guilty  of  [rape],  on  the  third 
day  of  May,  in  the  first  year  of  the  rdgn  of  our  sovereign  lord 
William  the  Fourth,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did,  amongst  themselves,  conspire,  combine, 
confederate,  and  agree  together,  faslely  to  charge  and  accuse  die 
said  Jp  N.,  that  he,  the  said  J.  N.,  had  then  lately  before  [feloni- 
ously ravished  and  carnally  known  the  said  A.,  violently  and 
against  her  will  and  consent].  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S. 
and  A.,  his  wife,  and  J.  W.,  and  E.  W.,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  pursuance  6f,  and  according  to,  the  said  consj^racy, 
combinadoD,  confederacy,  and  agreement  amongst  thenuelves, 
had  as  aforesaid*,  [here  set  out  the  overt  acts  as  tn  high  treatm; 
see  ante,  p.  374  et  seq.;  introducing  the  second,  and  each  qfthe 
subsequent  overt  tuts,  thus:  And  the  jurors  aforesaid,  upon  their 
oadi  aforesaid,  do  further  present,  diat  in  further  pursuance  of, 
and  according  to,  the  said  conspiracy,  combinadon,  confederacy, 
and  agreement  amongst  them  the  s^  J.  S.  and  A.  his  wife,  and 
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J.  W.,  and  E.  W.,  had  as  aforesud,  they  the  said  &c.|  on  &Cy  at  8fe, 
Sfc,  contimuTig  the  indictment  from  the  above  asterisk,  as  thus  /] 
ialsely  and  unlawfully,  in  the  presence  and  hearing  of  divers  per- 
scms,  did  charge  and  accuse  the  said  J.  N.  with  and  of  the  rape 
aforesud.  And  the  jurors  aforesaid,  upon  their  oath  afore^- 
said,  do  further  present,  that  in  farther  pursuance  of,  and  accord- 
ing to,  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment amongst  them  the  said  J.  S.  and  A.,  his  wife,  and  J.  W., 
and  E.  W.,  had  as  aforesaid,  she  the  said  A.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  ajforesaid,  did,  upon  her  oath,  folsely  charge  and  accuse 
the  said  J.  N.  before  A.  C,  esquire,  then  and  yet  being  one  of  the 
justices  of  our  said  lord  the  King,  assigned  to  keep  the  peace  of 
our  said  lord  the  King  in  and  for  the  county  aforesaid,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
deeds committed  in  the  said  county,  that  he  the  said  J.  N.  had 
then   lately  before  feloniously  ravished  and  carnally   known 
her  the  said  A.,  violently,  and  against  her  will  and  consent. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  further  pursuance  of,  and  according  to, 
the  said  conspiracy,  combination,  confederacy,  and  agreement 
amongst  them  the  said  J.  S.  and  A.,  his  wife,  and  J.  W.,  and  £. 
W.,  had  as  aforesaid,  she  the  said  A.,  by  the  name  of  A.,  the  wife 
of  J.  S.,  afterwards,  to  wit,  at  the  General  Quarter  Sessions  of  the 
peace  of  our  said  lord  the  King,  holden  at  the  New  Sessions  House 
on  Clerkenwell  Green,  in  and  for  the  county  of  Middlesex  afore- 
said, on  Monday  the  ■         day  of  May,  in  the  year  aforesaid,  be- 
fore A.  B.  and  C.  D.,  esquires,  and  others  their  associates,  jus- 
tices of  our  said  lord  the  King,  assigned  to  keep  the  peace  of  our 
said  lord  the  King  in  and  for  the  county  aforesaid,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
deeds committed  in  the  said  county,  did  falsely  exhibit  a  certain 
bill,  commonly  called  a  bill  of  indictment,  against  the  said  J.  N., 
by  the  name  and  addition  of  J.  N.,  late  of  the  parish  of  C,  in  the 
county  of  M.,  yeoman,  to  P.  C,  esquire,  [^here  insert  the  names 
of  the  grand  jurors  to  whom  the  indictment  for  rape  was  exhibited'], 
good  and  lawful  men  of  the  said  county,  then  and  there  sworn 
and  charged  to  inquire  for  our  said  lord  the  King,  for  the  body 
of  the  said  county ;  which  said  bill  was,  by  the  said  jurors,  then 
and  there  returned  into  the  said  court,  before  the  justices  of  our 
lord  the  King  last  aforesaid,  and  others  their  fellows  aforesaid, 
thus  indorsed:  **  Not  found:"  which  said  bill  is  in  these  words, 
that  is  to  say: — [here  set  out  the  indictment  verbatim t  and  you 
may  then  add,  with  intent  to  obtain  and  acquire  to  them  the  said 
J.  S.  and  A.,  his  wife,  and  the  said  J.  W.  and  £.  W.,  of  and 
from  the  said  J.  N.,  divers  sums  of  money  for  compounding  the 
s^id  pretended  felony  and  rape  so  falsely  charged  upon  the  said 
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J.N.  as  Aforesaid,  tftMt  he  the  fact,  and  that  there  wHlW^  dij- 
fiaUtif  in  proving  tt] ;  to  the  great  damage,  scandal,  infamy,  and 
disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the 
like  case  oflbnding,  and  against  the  peace  of  our  lord  the  King^ 
his  crown  and  dignity.  See  the  foUowing  precedents :  a  conspirar 
ey  to  charge  anumwith/orgenf,  4  Went,  96 ;  toddmy,  C.  C.  C 126 ; 
larceny,  C.  C.  C.  135;  and  eee  3  Bur,  1320;  receiving  stolengoode, 
C.  C.  C,  125 ;  poisoning  horees,  4  Went.  98. 

Fine  or  imprinnment,  or  both, 

A  conspiracy  is  an  agreement  between  two  or  more  persons. 
<— 1.  Falsely  to  charge  another  with  a  crime  punishable  by  law, 
either  from  a  malicious  or  vindictive  motive  or  feeling  towards 
the  party,  or  for  the  purpose  of  extorting  money  from  him. — 
2.  Wrongfully  to  injure  or  prejudice  a  third  person,  or  any  body 
of  men,  in  any  other  manner. — 3.  To  commit  any  offence  pu- 
nishable by  law. — 4.  To  do  any  act  with  intent  to  pervert  the 
course  of  justice. — 5.  To  effect  a  l^al  purpose  with  a  corrupt 
intent,  or  by  improper  means. — 6.  To  which  may  be  added,  con- 
spiracies or  combinations  by  journeymen  to  raise  their  wages,  &c. 

Thus,  under  the  first  head — a  conspiracy  to  charge  a  man 
falsely  with  treason,  felony,  or  misdemeanor,  is  indictable;  but 
it  is  not  an  indictable  offence,  for  two  or  more  persons  to  consult 
and  agree  to  prosecute  a  person  who  is  guilty,  or  against  whom 
there  are  reasonable  grounds  of  suspicion.  R,  v.  Best,  1  Salk. 
174. 

Under  the  second  head — a  conspiracy  to  impose  pretended 
wine  upon  a  man,  as  and  for  true  and  good  Portugal  wine,  in 
exchange  for  goods;  R.  v.  Macarty  Sf  aU,  2  L,  Raym.  1179;  a 
conspiracy  by  a  female  servant  and  a  man  whom  she  got  to 
personate  her  master  and  marry  her,  in  order  to  defraud  her 
master's  relations  of  a  part  of  his  property  after  his  death;  R.  v. 
Taylor  ^  oL,  1  Leach,  37 ;  a  conspiracy  to  injure  a  man  in  his 
trade  or  profession;  R.  v.  Eccks,  1  Leach,  274;  a  conspiracy  to 
charge  a  roan  as  the  reputed  father  of  a  bastard;  1  Hawk.  c.  72, 
«.  2 ;  a  conspiracy  to  raise  the  prices  of  the  public  funds  by  false 
rumours  as  being  a  fraud  upon  the  public ;  Z  M,  Sf  S,  ^7;  a.  con- 
spiracy by  persons  to  cause  themselves  to  be  reputed  men  of 
property,  in  order  to  defraud  tradesmen ;  R,  v.  Roberts  8f  aL, 
1  Camp.  399 ;  a  conspiracy  to  defraud  the  public  by  issuing  and 
negotiating  bills  in  the  name  of  a  fictitious  and  pretended  bank- 
ing firm;  R,  v.  Hevey  8f  al.,  2  East,  P.  C.  858;  a  conspiracy  tty 
violence,  threats,  contrivance,  or  other  sinister  means,  to  procure 
the  marriage  of  a  pauper  of  one  parish  to  a  pauper  of  another,  in 
order  to  charge  one  of  the  parishes  with  the  maintenance  of 
both;  R.  Tarrant,  4  Bur.  2106.  and  see  1  East,  P.  C.  461,  462. 
8  Mod,  320 ;  for  these,  severally,  it  has  been  holden  an  indict- 
ment will  lie.     But  an  indictment  will  not  lie  for  a  conspiracy 
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to  llp^ame,  or  to  commit  any  other  mere  civil  trespass;  R»  v. 
Turner i  13  £<»/,  228;  or  for  a  cons^Hncy  to  sell  a  man  an  un- 
sound horse ;  IL  y.  Pywell  ^  oLyl  Stark,  402 ;  or  for  a  conspiracy 
to  deprive  a  man  of  an  office  under  an  illegal  trading  company, 
R.  y.  Straiten,  1  Camp.  549,  n. 

Under  the  third  head — a  conspiracy  to  commit  a  felony  or 
misdemeanor  is  indictable.  See  R.  y .  Pollman  4*  a/. ,  2  Camp.  229. 

-  Under  the  fourth  head — a.  conspiracy  by  certain  justices  of 
peace  to  certify  that  a  highway  was  in  repair,  when  they  knew 
it  to  be  otherwise,  was  holden  to  be  indictable.  JR.  y.  Mawhey  4* 
ol.,  6  t.  R.  619.  So,  where  several  persons  conspired  to  pro- 
cure otherS'torob  one  of  them,  in  order,  by  convicting  the  rob- 
ber, to  obtain  the  reward  then  given  by  statute  in  such  a  case, 
and  the  party  who  accordingly  committed  the  robbery  was  after <• 
wards  convicted  and  actually  executed;  these  persons  were  in- 
dicted for  the  conspiracy!  and  convicted.  R.  v.  Macdaniel  8f  al., 
1  Leaeh,  45. 

As  to  the  fifth  head,  namely,  effecting  a  legal  purpose  with  a 
corrupt  intent,  or  by  improper  means,  see  1  Leach,  37.  3  Bur. 
1439.  1  Wiis.  41.  8  Mod,  321.  And  as  to  the  sixth  head,  see 
post,  j>.  514. 

1.  The  indictment  must  in  the  first  place  charge  the  conspi- 
racy. And  in  stating  the  object  of  the  conspiracy,  the  same  cer- 
tainty is  not  required,  as  in  an  indictment  for  the  oficnce,  &c. 
conspired  to  be  committed ;  as,  for  instance,  an  indictment  for 
conspiring  to  deftaud  a  person  "  of  divers  goods,"  has  been  holden 
sufficient,     ^nte,  p.  40 ;  and  see  3  Bur.  1320. 

2.  It  is  usual  to  set  out  the  overt  acts,  that  is  to  say,  those  acts 
which  may  have  been  done  by  any  one  or  more  of  the  conspira- 
tors, in  order  to  effect  the  common  purpose  of  the  conspiracy. 
But  this  is  not  essentially  necessary:  the  conspiracy  itself  is  the 
offence;  and  whether  any  thing  have  been  done  in  pursuance  of 
it,  or  not,  is  immaterial.  R.  v.  Gill  Hf  al.,  2  B.  S^  A.  204.  and 
see  2  L.  Raym.  1167.  2  Bur.  993.  3  Bur.  1321. 

3.  In  an  indictment  for  a  conspiracy  to  indict  or  charge  a  man 
with  an  offence,  it  is  not  necessary  to  aver  that  the  man  is  in- 
nocent of  the  offence;  R.  v.  Kinnersley  Sf  al,  1  Sir,  193;  for 
he  shall  be  presumed  to  be  innocent,  until  the  contrary  appear. 
See  R.  y.  Best,  1  Salk.  174.  R.  v.  Spragg,  2  Bur.  993.  So,  in  an 
indictment  for  conspiring  to  pervert  the  course  of  justice,  by 
producing  a  false  certificate  of  justices  of  peace  that  a  road  in- 
dicted was  in  repair,  in  order  to  influence  the  judgment  of  the 
court;  it  is  not  necessary  to  allege  that  the  defendants  knew  the 
certificate  to  be  false,  it  is  suffident  that  they  agreed  to  certify 
the  fact  as  true,  without  knowing  it  to  be  so.  R.  v.  Mawhey^  6 
T.  R.  619. 

4.  The  iremie  may  be  laid  in  the  county  in  which  the  conspi- 
racy actually  took  place,  or  in  a  county  in  which  any  one  of  the 
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defendants  did  an  act  In  furtherance  of  the  common  object  of  the 
conspirators.    ArUej  p.  21. 

It  may  be  necessary  to  observe,  that  it  has  been  holden  that 
the  Quarter  Sesdons  have  jurisdiction  of  conspiracy.  R.  v.  Rispal, 
SBur,  1320.  1  ^.^/.  368. 

Evidence. 

Prove  the  conspiracy,  as  described  in  the  indictment,  and  that 
the  defendants  were  engaged  in  it;  or  prove  circumstances  from 
which  the  jury  may  presume  it.  SeeR.  v.  Partonsi^aL,  1  W.  BL 
392.  And  the  prosecutor  may  go  into  general. evidence  of  the 
nature  of  the  conspiracy,  before  he  g^ves  evidence  to  connect  the 
defendant  with  it  R,  v.  Hammond  i^  aL  2  Eap.  718. 

The  acts  also  of  any  one  of  the  conspirators,  in  furtherance  of 
the  common  Hesign,  may  be  given  in  evidence  against  all.  Ante, 
p,  376.  And  if  .any  one  overt  act  be  proved  in  the  county  where 
the  venue  is  laid,  other  overt  acts,  either  of  the  same  or  others  of 
the  conspirators,  may  be  given  in  evidence,  although  committed 
in  other  counties.  Ante,  p.  377.  R.  v.  Bowes,  4  East,  171,  ». 
But  before  you  give  in  evidence  the  acts  of  one  conspirator 
against  another,  you  must  prove  the  existence  of  the  conspiracy, 
that  the  parties  were  members  of  the  same  conspiracy,  and  that 
the  act  in  question  was  done  in  furtherance  of  the  common  de- 
sign. Ante,  p.  377. 

The  wife  of  one  of  the  conspirators  shall  not  be  allowed  to  gne 
evidence  for  or  against  the  others.  See  ante,  p.  1 37. 

As  conspiracy  must  be  by  two  persons  at  least,  one  cannot  be 
convicted  of  it,  unless  he  have  been  indicted  for  conspiring  with 
persons  to  the  jurors  unknown.  1  Hawk,  c,  72,  s.  8.  And  a  man 
and  his  wife  cannot  be  indicted  for  conspiring  together  alone,  be- 
cause they  are  in  law  one  person.  Ante,  p.  15,  But  one  person 
alone  may  be  tried  for  a  conspiracy,  provided  the  indictment 
charge  him  with  conspiring  with  others,  who  have  not  appeared, 
R,  V.  Kinnersley  8f  al,  1  Str,  193,  or  who  are  since  dead.  R,  v. 
Nichols  Sf  al,  2  Str,  1227. 


Indictment  for  Conspiracy  to  commit  a  Crime, 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon  their 
oath  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of 
M.,  shipowner,  J.  W.,  late  of  the  same  place,  yeoman,  and  E.  W., 
late  of  the  same  place,  mariner,  being  evil  disposed  persons,  and 
wickedly  devising  and  intending  to  defraud  and  prejudice  certain 
persons  hereinafter  mentioned,  on  the  third  day  of  May,  in  the 
first  year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
with  force  and  arms,  at. the  parish  aforesaid,  in  the  county  afore- 
said, did  amongst  themselves  conspire,  combine,  confederate,  and 
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agree  together,  falsely  and  fraudulently  to  cheat  and  defraud 
certain  underwriters  hereinafter  mentioned,  of  divers  large  sums 
of  money:  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said do  ftirther  present,  that  the  said  J.  S.,  J.  W.,  and  E.  W., 
afterwards,  to  wit,  on  the  [date  of  the  policy']  in  the  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  in  pursuance 
of  and  according  to  the  said  conspiracy,  combination,  confede- 
racy, and  agreement  amongst  themselves  had  as  aforesaid,  did 

cause  and  procure  a  certain  ship,  called  the j  and  certain 

goods  in  and  on  board  of  the  said  ship,  Co  be  insured  by  certain 
underwriters,  to  wit,  by  A.  B.,  C.  D.,  E.  P.,  and  G.  H. ;  and  the 
said  underwriters  then  and  there  severally  underwrote  a  certain 
policy  of  insurance  upon  the  said  ship,  and  upon  the  said  goods 
so  ioaden  on  board  the  said  ship  as  aforesaid,  upon  and  for  a 
Toyage  from  the  port  of  London  to  the  island  of  Saij^t  Vincent  in 
the  West  Indies.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.,  J.  W.,  and  E. 
W.,  afterwards,  and  after  itie  said  ship  sailed  from  the  port  of 
London  aforesaid,  upon  the  voyage  aforesaid,  to  wit,  on  the 
fourth  day  of  June,  in  the  year  aforesaid,  in  further  pursuance 
of  and  according  to  the  said  conspiracy,  combination,  confede- 
racy, and  agreement  among  themselves,  had  as  aforesaid,  did 
remove  and  unlade  from  on  board  the  said  ship,  divers  goods 
insured  as  aforesaid,  of  great  value,  to  wit,  of  the  value  of  four 
hundred  pounds,  before  the  said  ship  had  reached  her  port  or 
place  of  destination  aforesaid,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesud.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that,  in  further  pursuance  of 
and  according  to  the  said  conspiracy,  combination,  confederacy, 
and  agreement  amongst  themselves  had  as  aforesaid,  the  said 
J.  S.,  J.  W.,  and  E.  W.,  afterwards,  to  wit,  on  the  twentieth  day 
of  June,  in  the  year  aforesaid,  on  the  high  seas,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  cut,  bore,  and  make, 
and  did  cause  and  procure  to  be  cut,  bored,  and  made,  divers 
holes  in  the  bottom  and  sides  of  the  ssttd  ship  or  vessel,  with 
intent  thereby  to  sink,  cast  away,  and  destroy  the  said  ship  and 
the  goods  in  and  upon  the  said  ship  so  laden  as  aforesaid,  and 
with  intent  and  design  then  and  thereby  wilfully  and  maliciously 
to  prejudice  the  ssud  several  persons  who  had  so  underwritten 
the  said  policy  of  insurance  upon  the  said  ship,  and  upon  the 
goods  so  therein  and  thereupon  laden  as  aforesaid ;  to  the  great 
damage  of  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  who  had  so 
underwritten  the  said  policy  as  aforesaid,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.  Seeanteyp,  261,  267, 
and  the  precedent^  6  Went,  387;  and  see  the  following  precedents : 
of  an  indictment  for  a  conspiracy  to  embezzle  money  collected  on  a 
brief  f  C.  C.  C  136;  to  cheat  a  man  out  of  money t  by  pretending 
to  secure  to  him  an  annuity,  4  Went.  80.  89;  to  get  from  a  man 
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his  acceptetncei,  upon  pretence  of  getting  them  dieeounted,  6  Went, 
378;  to  defraud  a  man  of  money  nnder  pretence  of  procuring  a 
place,  C,  C.  C.  127. 133 ;  to  blow  up  the  waUe  of  a  priton,  C.  C. 
C,  422 ;  to  escape  out  of  prison,  4  Went.  116;  to  raise  the  price 
of  victuals  (salt),  C.  C.  C.  130;  to  obtain  a  nolle  prosequi  to  an 
indictment,  by  fraud,  C,  C.C.  138 ;  to  give  afcdse  cer^caie  of  a 
road  being  in  repair,  4  Went,  125,  and  see  R.  ▼.  Mawbey,  6T,R. 
619;  to  throw  a  burthen  upon  a  parish,  by  the  parish  i^^ers  of 
another  parish  persuading  a  pauper  of  the  former  parish  to  marry 
a  female  pauper  of  their  parish,  C,  C  C.  128 ;  to  bring  a  pregnant 
pauper  to  settle  in  a  parish,  4  Went.  124;  wrongfully  to  hold  a 
man  to  bail,  4  Went  94 ;  to  withdraw  customers  from  a  brewer, 
4  Went.  106;  to  injure  gunmakersin  their  trade,  4  Went.  439; 
to  ruin  a  player  in  his  prqfession,  6  Went.  443 ;  to  accuse  a  wo- 
man of  incontinence  with  drfendant,  in  order  to  make  her  marry 
him,  4  Went.  79. 

Evidence. 

As  to  the  evidence,  see  ante,  p.  512.  Prove  the  conspiracy, 
either  expressly,  or  prove  one  or  more  of  the  overt  acts  laid,  and 
that  the  defendants  were  either  engaged  in  the  commission  of 
them,  or  caused  or  procured  their  commission,  from  which  the 
jury  may  fiurly  presume  the  conspiracy. 


As  to  combinations  by  workmen  to  enhance  their  wages,  8fc.  Sfc. 
see  forms  of  indictments  at  common  law,  C.  C.  C.  127. 134.  4  Went. 
100.  103. 113.  120.  6  Went.  375.  Assaults  in  pursuance  of  sutk 
combinations  are  now  punishable  with  hard  labour,  besides  impri- 
sonment, 8fc.  by  9  G.  i,  c,  31,  s.  25,  which  repeals  the  former  sta- 
tutes upon  this  subject,  and  amends  and  consolidates  their  various 
provisions.    See  ante,  p.  353. 
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PART  IV. 


ACCESSARIES,  &C. 

Indictment  qf  a  Principal  in  the  Second  Degree, 

AFTER  stating  the  cffence  of  the  principal  in  the  first  degree, 
and  immediately  before  the  conclusion  of  the  indictment,  charge  tlie 
prineipalin  the  seconddegree  thus:"] — And  tbejurors  aforesaid,upon 
their  oathaforessdd,  do  further  present,  that  J.  W.,  late  of  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  labourer,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously  was  present,  aiding,  abetting,  and 
asosting  the  said  J.  S.,  the  [felony  and  larceny]  aforesaid  to  do 
and  commit;  [against  the  peace,  S[c.  In  an  indictment  for  mur- 
der, this  is  inserted  immediately  b^ore  the  concluding  clause,  and 
so  the  jurors,  &c. ;  and  this  clause  then  charges  both  the  princi- 
pals in  the  first  and  second  degree  unth  the  murder,  thus ;] — And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  J.  S.  and  J.  W.,  the  said  J.  N.  in  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
kill  and  murder;  against  the  peace,  &c.  See  ante,  p,  307,  308. 

Where  a  statute  creates  a  felony,  ai^  punishes  tvith  death  per- 
sons guilty  thereqf,  without  making  provision  as  to  persons  present 
aiding  and  abetting,  principals  in  the  second  degree  are  thereby 
punishable  mth  death,  as  well  tu  principals  in  the  first  degree,  R, 
V.  Midwinter  et  al.,  FosU  App,  415.  CoaOieaver's  case,  1  Leach, 
66.  So,  where  a  statute  makes  a  common  law  feUmy  by  name, 
punishable  with  death  {as  in  the  case  of  murder,  rape,  sodomy, 
robbery,  and  burglary),  those  present  aiding  and  abetting  in  the 
offence  are  impliedly  punishable  with  death,  although  the  statute 
make  no  mention  of  them,  1  Hale,  537.  Fost,  359.  But  where  a 
statute  imposes  the  punishment  of  death  upon  the  person  commit- 
ting the  offence,  and  not  upon  the  (^ence  by  name,  those  present 
aiding  and  abetting  merely  are  not  punishable  with  death,  that 
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pertoH  only  who  aetudUy  committed  the  offence  being  deemed  to  ie 
within  the  statute.    FosL  356, 357.    IL  ▼.  Page  et  aL^  Fast.  355. 
Yet,  in  this  latter  ease,  if  the  accessary  be  expressly  wiikm  tie 
statute  as  well  as  the  person  actually  committing  the  qffente^  U 
must  be  deemed  virtually  to  include  the  principal  in  the  second  de- 
gree by  necessary  implication.    See  R.  ▼.  Gogerly,  R,/^JL  343. 
This  was  the  rule  upon  the  construction  of  statutes  before  the  ab^ 
Ution  of  the  benefit  of  clergy,  and  is  still  applieable,  because  no 
perton  can  be  punished  with  death  unless  it  be  for  same  felony, 
which  was  before  excluded  from  the  benefit  of  clergy,  or  made  pu- 
nishable with  death  by  some  subsequent  statute.  7  4-  8  G.  4,  c.  28, 
s,  7.     But  this  rule  is  now  of  less  general  importance,  because  the 
various  statutes  upon  which  these  questions  have  arisen  are  nmo 
repealed;  and  by  statutes  1Sf%G,A,c.  29,  *.  61,  (larceny),  and 
7  Sf  S  G.4,c,  30,  s.  26,  (malicious  injuries  J,  (which  inchsde  the 
offences  of  the  most  general  occurrence),  principals  in  the  second 
degree  in  felonies  punishable  by  these  acts   respectively,    are 
punishable  with  death,  or  otherwise,   in   the  same  manner  as 
principals  in  the  first  degree.     Provisions  applicable  to  prin- 
cipals in  the  second  degree  are  also  contained  in  most  cf  the 
sections  of  the  the  stat.  9  G.  4,  c.  31,  relating  to  offences  against 
ilte  person;  and  by  stat  1  W.  4,  c.  66,  s.  25,  (the  forgery  act), 
principals  in  the  second  degree  are  punishable  with  death   or 
otherwise,  in  the  same  manner  as  principals  in  the  first  degree  i 
and  see  sect.  1.     Where,  however,  upon  the  construction  of  any 
particular  statute,  principals  in  the  second  degree  are  not  punssh- 
able  with  death,  and  no  punishment  is  prescribed  by  the  statute, 
then  principals  in  the  second  degree  may  be  transported  for  se- 
ven years,  or  imprisoned  (with  or  without  hard  labour,  and  with 
or  without  solitary  confinement  for  the  whole  or  any  part  of  the 
imprUonment,  7^8GAyC.  28,  *.  9),  not  exceeding  two  years;  and, 
y  a  male,  may  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  the  imprisonment,  if  the  court  shall  think 
fit.  74-8  G.  4,  c.  28,  *.8.  See  ante,p,  157. 

In  the  ease  of  a  felony  at  common  law  not  punishable  with 
death;  and  incases  of  felony  at  common  law  or  by  statute,  where 
the  principal  in  the  first  degree  is  expressly,  and  the  principal  in 
the  second  degree  is,  by  construction  of  law,  punishable  with  death, 
{Jftde  supra),  the  pleader  may  charge  the  principal  in  the  second 
degree  either  as  principal  in  the  first  degree,  {for  proof  that  he 
"^^P^f'ent  aiding  and  abetting  will  in  such  a  case  maintain 
an  tnatctment  charging  him  with  having  actuaUy  commuted  the 
»T»  i\^^*^^^^¥»case,  9  Co.  61b,  1  Hale,  438.  R.v.Towle, 

f  *  •   iLr     ""f*'  P'  ^)»  *''■  «*  ^^^g  present  aiding  and  abetting, 
asm  the  form  above  given,  at  his  option. 

Evidence. 

and  tL«1?"^"lu  "*"*  ^  P™^^«^  ^  *»«^«  *>een  present  aiding 
and  abetting  in  the  commission  of  the  oflfence. 
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Presence  in -this  sense  is  either  actual  or  constructive.    It  is 
not  necessvy  that  the  party  should  be  actually  present,  an  ear 
or  eye  witness  of  the  transaction :  he  is,  in  construction  of  laWj 
present  aiding  and  abetting,  if,  with  the  intention  of  giving  as-* 
siatance,  he  be  near  enough  to  afford  it,  should  the  occasion  arise. 
Thus,  if  he  be  outside  the  house  watching  to  prevent  surprise,  or 
the  like,  whilst  his  companions  are  in  the  house  comnoitting  the 
felony,  such  constructive  presence  is  sufficient  to  make  him  a 
principal  in  the  second  degree.    Fost,  350.    See  JR.  v.  Borthwick 
et  al,  1  Dougl,  207.    IL  ▼.  Gogerleyt  R,  Sf  R,  343.    R,  v.  Owen, 
R,8f  M,  96.     But  he  must  be  sufficiently  near  to  give  assist- 
ance; R,  V.  Stewart,  R.  8f  R,  363 ;  and  the  mere  circumstance  of 
a  party  going  towards  a  place  where  a  felony  is  to  be  committed, 
in  order  to  assist  to  carry  off  the  property;  and  assisting  in  carry- 
ing it  off  will  not  mSke  him  a  principal  in  the  second  degree,  un- 
less, at  the  time  of  the  felonious  takings  he  were  within  such  a 
distance  as  to  be  able  to  assist  in  it.   R,  v.  Kelly,  /2. 4*  A.  421. 
So,  where  two  persons  broke  open  a  warehouse,  and  stole  there- 
out a  quantity  of  butter,  which  they  carried  along  the  street  thir- 
ty yards,  and  then  fetched  the  prisoner,  who,  being  apprised  of 
the  robbery,  assisted  in  carrying  away  the  property,  it  was  hold- 
en  that  he  was  not  a  principal,  but  only  an  accessary.  R,\,King, 
R,8fR,  332.    See  R,  v.  M'Makin,  lb.     And  although  an  act  be 
committed  in  pursuance  of  a  previous  concerted  plan  between  the 
parties,  those  who  are  not  present,  or  so  near  as  to  be  able  to  af- 
ford aid  and  assistance,  at  the  time  when  the  offence  is  com- 
mitted, are  not  principals,  but  accessaries  before  the  fact  R,  v. 
Soaret,  R.  8f  R,  25.    R.  v.  Davis,  Id,  113.    /2.  v.  Else,  Id,  142. 
R,  V.  Badeock,  Id,  249.     But  presence  during  the  whole  of  the 
transaction  is  not  necessary ;  for  instance,  if  several  combine  to 
forge  an  instrument,  and  each  executes  by  himself  a  distinct  part 
of  the  forgery,  and  they  are  not  together  when  the  instrument  is 
completed,  they  are,  nevertheless,  all  guilty  as  principals.    R,  v. 
Bayley,  R.  ^  R.  446.  See  2  East,  P.  C.  768. 

There  must  also  be  a  participation  in  the  act ;  for,  although  a 
man  be  present  whilst  a  felony  is  committed,  if  he  take  no  part 
in  it,  and  do  no  act  in  concert  with  those  who  commit  it,  he  will 
not  be  a  principal  in  the  second  degree,  merely  because  he  did 
not  endeavour  to  prevent  the  felony,  or  apprehend  the  felon.  1 
Hale,  439.  Post,  350.  It  is  not  necessary,  however,  to  prove 
that  the  party  actually  aided  in  the  commission  of  the  offence ; 
if  he  watched  for  his  companions,  in  order  to  prevent  surprise ; 
or  remained  at  a  convenient  distance,  in  order  to  favour  their  es- 
cape, if  necessary ;  or  was  in  such  a  situation  as  to  be  able  readi- 
ly to  come  to  their  assistance,  the  knowledge  of  which  was  cal- 
culated to  give  additional  confidence  to  his  companions ;  in  con- 
templation of  law  he  was  present  aiding  and  abetting.  So,  a 
participation,  the  result  of  a  concerted  design  to  commit  a  spe- 
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ciftc  offence,  is  sufficient  to  constitute  a  piindpal  in  the  second 
degree.  Thus,  if  several  act  in  concert  to  steal  a  man's  goods, 
aoid  he  is  induced  by  fraud  to  trust  one  of  them,  in  the  presence 
of  the  others,  with  the  possession  of  the  goods,  and  then  another 
of  the  party  entice  the  owner  away,  that  he  who  has  the  goods 
may  carry  them  off,  all  are  guilty  as  principals.  R,  v.  Standley, 
R.  8f  R,  305.  So,  it  has  been  holden  that,  to  aid  and  assist  a  per- 
son to  the  jurors  unknown,  to  obtain  money  by  ring-dropping 
is  felony,  if  the  jury  find  that  the  prisoner  was  confederate  with 
the  person  unknown  to  obtain  the  money  by  means  of  this  pmc- 
tice.  R,  V.  Moore,  1  Leach,  314.  And  if  two  persons  encourage 
each  other  to  murder  themselves  together,  and  one  does  so,  but 
the  other  fails  in  the  attempt  upon  himself,  he  is  a  principal  in  the 
murder  of  the  other.  R»  v.  Dyson,  R.S^R,  523.  So,  likewise  if 
several  persons  combine  for  an  unlawful  purpose,  or  for  a  pur- 
pose to  be  carried  into  effect  by  unlawful  means;  see  Fosi.  351, 
352 ;  particularly,  if  it  be  to  be  carried  into  effect  notwithstand- 
ing any  opposition  that  may  be  offered  against  it;  ^os/.  353, 354 ; 
and  one  of  them,  in  the  prosecution  of  it,  kill  a  man,  it  is  mur- 
der in  all  who  are  present,  whether  they  actually  aid  or  abet  or 
not,  see  the  Sissinghurst-hotue  case,  1  Hale,  461,  provided  the 
death  were  caused  by  the  act  of  some  one  of  the  party  in  the 
course  of  his  endeavours  to  effect  the  common  object  of  the  as- 
sembly. 1  Hawk,  c.  31,  s.  52.  Fast.  352.  J2.  v.  Hodgson  et  aL,  I 
Leach,  6.  R,  v.  Plumer,  Keh  109.  But  the  act  must  be  the  re- 
sult of  the  confederacy ;  for,  if  several  are  out  for  the  purpose  of 
committing  a  felony,  and  upon  alarm  and  pursuit  run  different 
ways,  and  one  of  them  kill  a  pursuer  to  avoid  being  taken,  the 
others  are  not  to  be  considered  as  principals  in  that  offence.  R,  v. 
White,  R,ilfR,  99.  The  purpose  must  also  be  unlawful;  for,  if 
the  original  object  be  lawful,  and  be  prosecuted  by  lawful  means, 
should  one  of  the  party  in  the  prosecution  of  it  kill  a  man,  although 
the  party  killing,  and  all  those  who  actually  aid  and  abet  him  in 
the  act,  may,  according  to  circumstances,  be  guilty  of  murder  tx 
manslaughter,  yet  the  other  persons  who  are  present,  and  who  do 
not  actually  ud  and  abet,  are  not  guilty  as  principals  in  the  se- 
cond degree.  Fost,  354, 355.  2  Hawk.  c.  29,  s.  9. 

A  mere  participation  in  the  act,  without  a  felonious  participa- 
tion in  the  design,  will  not  be  sufficient.  1  East,  P,  C.  257.  iZ.  v. 
Plumer,  KeU  109.  Thus,  if  a  master  assault  another  with  malice 
prepense,  and  the  servant,  ignorant  of  his  master's  felonious  de- 
sign, take  part  with  him,  and  kill  the  other,  it  is  manslaughter  in 
the  servant,  and  murder  in  the  master.  1  Hak,  446. 

In  the  case  of  murder  by  duelling,  in  strictness  both  of  the  se- 
conds are  principals  in  the  second  degree;  yet  Lord  Hale  consi- 
ders that,  as  far  as  relates  to  the  second  of  the  party  killed,  the 
rule  of  law  in  this  respect  has  been  too  far  strained;  and  he  seems 
to  doubt  whether  such  second  should  be  deemed  a  principal  in 
the  second  degree.  1  Hale,  AA2, 452. 
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Indictment  of  an  Accessary  hrfore  the  Fact,  together  with  the 

Principal. 

After  charging  the  principal  with  the  offencct  andivunediately  6e- 
fore  the  conclusion  of  the  indictment,  charge  the  accessary  thus  .*]— > 
And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  farther  pre- 
sent, that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, labourer,  before  the  said  [felony  and  larceny]  was  commit- 
ted in  form  aforesaid,  to  wit,  on  the  first  day  of  May  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
feloniously  and  maliciously  incite,  move,  procure,  sdd,  counsel, 
hire,  and  command  the  said  J.  S.,  the  said  [felony  and  larceny] 
in  manner  and  form  aforesaid  to  do  and  commit;  against  the 
p«u:e,  &;c.  &c     The  act  afatxessary  before  the  fact  is  described 
in  the  severed  statutes  creating  new  felonies,  or  punishing  with 
death  the  principals  and  accessaries  in  felonies  at  common  law, 
in  different  terms.    In  prudence,  perhaps,  it  wiU  be  better  to 
pursue  the  words  of  the  st€Uute  upon  which  the  indictment  is 
framed,  in  describing  the   offence  of  the  accessary  in  it;   but 
if  the  statute  do  not  mention  accessaries,  or  in  the  case  of  a  felo" 
ny  at  common  law,  the  words  in  the  above  form,  "incite,  move, 
procure,"  Sfc,  wiU  be  sufficiently  indicative  of  the  offence.    And 
even  where  the  statute  does  expressly  describe  the  offence  of  ae^ 
eessary  in  terms,  it  is  not  absolutely  necessary  to  describe  it  in  the 
same  terms  in  the  indictments  a  description  in  equivalent  terms 
wiU  be  st^S^dent :  thus,  where  the  words  in  the  statute  were  "com-- 
mand,  hire,  or  counsel,"  and  in  the  indictment,  "excite,  move,  and 
procure,"  the  indictment  was  holden  good;  because  the  words  were 
efthe  same  legal  import.  R.  v.  Grevil,  1  And.  195.     A  man  may 
be  indicted  as  accessary  to  one  of  several  principals,  or  to  all:  and 
if  he  be  indicted  as  accessary  to  all,  he  may  be  convicted  on  such 
indictment  as  accessary  to  07te  or  some  of  them.     Lord  Sanchar^s 
case,  9  Co.  1 19.  Fost.  361.  1  Hale,  624.  see  ante,  p.  8.     As  to  the 
venue,  see  ante,  p.  22. 

The  offence  of  accessary  before  the  fact  is  felony,  but  is  not 
punishable  with  death  unless  it  be  so  expressly  provided  by  sta* 
tute.  Accessaries  before  the  fact  to  murder  are  punishable  with 
death.  9  G.  4,  c.  31,  s.  3.  So  are  accessaries  to  administering 
poison,  and  attempts  to  drown,  st^ocate,  or  strangle,  and  to 
maliciously  shooting  and  stabbing,  with  intent  to  murder  or 
maim,  Sfc.  9  G.  4,  c.  Si,  s.  II,  12.  So  are  accessaries  to  adms* 
nistering  poison  to  a  woman  quick  with  child,  with  intent,  SfC. 
9  G.  4,  c.  31,  ^.  13.  Accessaries  to  administering  poison  to  a  wo* 
•man  not  quick  with  child,  withintent,  8fc.,  are  punishable  asprin* 
opals.  9  G.  4,  c.  31,  «.  13.  So  are  accessaries  to  the  forcible  ab" 
duction  qf  women  for  lucre.  9  G.  4,  c.  31,  «.  19.  So  are  accessa* 
ries  to  child  stealing.  9  G.  4,  c.  31,  s.  21.  So  are  accessaries  to 
bigamy.  9  G.  4,  c.  31,  s.  22.  And  accessaries  to  any  felony, 
punishable  under  stat,  9  G.  4,  c.  31,  for  whom  no  punishment  is 
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otkennse  providedf  ntay  he  trantported  for  not  more  than  fourteen 
nor  lest  than  seven  years,  or  imprisoned  unth  or  without  hard 
labour f  not  exceeding  three  years.  9  G,A,  c.3l,  s,3.1,  Acces* 
aaries  btfore  the  fact  to  felonies  within  the  statutes,  7  S^S  0.4, 
c*  29 ;  7if^SG.4,  e.  30 ;  and  1  W,  4,  c.  66,  respectively,  are  punish- 
able  with  death,  or  otherwise,  in  the  same  manner  as  principals  in 
the  first  degree.  7  4*  8  G.  4,  c.  29, «.  61 ;  7  4*  8  G.  4,c  30,  s.  26; 
1  9V.  4,  c.  66,  s,  25.  /n  many  statutes  also  specific  punishmentM 
are  provided  for  accessaries  before  the  fact,  in  which  cases  acces^ 
saries  must  be  punished  under  the  particular  stcUute  ;  but  where 
no  punishment  is  provided,  then  accessaries  may  be  transported 
for  seven  years,  or  imprisoned  {with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  for  the  whole  or  any  part  of 
the  imprisonment,  7  S^S  G,4,c,  28,  s,  9),  not  exceeding  two  years, 
■and,  if  a  male,  may  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  the  imprisonment,  if  the  court  shall  think 
fit.  7  4  8  G.  4,  e.  28,  s.  8.    See  ante,  p.  157. 

It  may  be  necessary  to  observe,  that  it  is  only  in  felonies  there 
can  be  accessaries;  in  high  treason,  every  instance  of  incitement, 
&c.,  which  in  felony  would  make  a  man  an  accessary  before  the 
fact,  will  make  him  a  principal  traitor.  Post.  341,  and  he  must 
be  indicted  as  such.  1  Hale,  238.  Also,  all  those  who  in  felony 
would  be  accessaries  before  the  fact,  in  offences  under  felony  are 
principals,  and  must  be  indicted  as  such.  In  manslaughter,  how- 
ever, there  can  be  no  accessaries  before  the  fact,  for  the  offence 
is  sudden  and  unpremeditated ;  and  therefore,  if  A.  be  indicted 
for  murder,  and  B.  as  accessary,  if  the  jury  find  A.  guilty  of  man- 
slaughter, they  must  acquit  B.  1  Hale,  347.  450.  616. 

Formerly,  an  accessary  could  not,  without  his  own  consent,  un- 
less tried  with  the  principal,  be  brought  to  trial  until  the  guilt  of 
his  principal  had  been  legally  ascertained  by  conviction,  (lA.  st. 
2,  c.  9),  or  outlawry.  Fost.  360.  1  Hale,  623.  And  even  in  high 
treason  the  accessary,  (if  he  may  be  so  termed),  unless  he  can 
be  indicted  for  compassing  the  King's  death,  must  still  be  tried 
either  with  the  principal,  or  after  the  principal's  attainder;  1  Hale, 
625 ;  and  the  same  in  offences  under  felony.  But  now,  acces- 
saries before  the  fact  to  any  felony,  whether  at  common  law,  or 
by  statutes  made  or  to  be  made,  shall  be  deemed  guilty  of  felony, 
and  may  be  indicted  as  accessaries  before  the  fact  with  the  princi- 
pal, or  after  the  conviction  (7  G.4,  c.  64,  s.ll)  of  the  principal, 
or  for  a  substantive  felony,  whether  the  principal  shall  or  shall  not 
have  been  convicted,  or  shall  or  sl^all  not  be  amenable  to  justice, 
and  may  be  punished  in  the  same  manner  as  if  convicted  as  ac- 
cessaries before  the  fact.  7  G.  4,  c.  64,  s.  9.  Where  the  principal 
and  accessary  are  tried  together,  (which  is  in  general  the  best 
and  most  usual  way),  if  the  principal  plead  otherwise  than  the 
general  issue,  the  accessary  shall  not  be  bound  to  answer,  until 
the  principal's  plea  be  first  determined.  9H.7,19.  1  Hale,  624, 
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2  Ingt*  184.  But  if  the  general  issue  be  pleaded,  then  the  jury 
shall  be  charged  to  inquire  first  of  the  principal,  and,  if  they  find 
him  not  guilty,  then  to  acquit  the  accessary;  but  if  they  find  the 
principal  guilty,  they  are  then  to  inquire  of  the  accessary.  1  Hale, 
624.  2  Inst.  184.  Even  in  a  case  where  the  principal  was  in- 
dicted for  buj^lary  and  larceny  in  a  dwelling-house,  and  the  ac- 
cessary charged  in  the  same  indictment  as  accessary  before  the 
fact  to  the  said  ** felony  and  burglary"  and  the  jury  acquitted  the 
principal  of  the  burglary,  but  found  him  guilty  of  the  larceny — 
it  seems  the  judges  were  of  opinion  that  the  accessary  should 
have  been  acquitted;  for  the  indictment  chai^d  him  as  accessary 
to  the  burglary  only,  and  the  principal  being  acquitted  of  that, 
the  accessary  should  be  acquitted  also.  Jt.  v.  Dcnally  4*  yaughan, 
IL^R,Z\0.  2  Marsh.  571. 

Evidence. 

The  prosecutor,  after  proving  the  guilt  of  J.  S.,  must  prove 
that  J.  W.  had  previously  procured,  hired,  advised,  or  command- 
ed J.  S.  to  commit  the  larceny ;  and  whether  this  were  done  cU-* 
rectly  or  through  the  intervention  of  a  third  person,  is  immate- 
rial.   Fost.  125.  See  ante^  p.  6,  7. 

As  it  is  essential  to  constitute  the  offence  of  accessary,  that  the 
party  should  be  absent  at  the  time  the  offence  was  committed,  1 
Hale,  615,  616,  if  it  appear,  therefore,  that  J.  W.  was  present 
when  the  larceny  in  question  was  committed,  he  must  be  ac- 
quitted, R.  V.  Gordon,  1  Leach,  515,  for  the  minor  offence  of  ac- 
cessary is  merged  in  the  greater  one  of  principal. 

The  accessary,  on  the  other  band,  may  controvert  the  guilt  of 
his  principal.  Fost.  365.  So,  he  may  prove  that,  after  he  had  so 
ordered,  hired,  or  advised  J.  S.,  he  repented  of  it,  and  actually 
countermanded  the  order,  &c.  1 /Tafe,  617.  So,  if  it  appear 
that  the  accessary  ordered  or  advised  one  crime,  and  that  the 
principal  committed  another ;  as,  for  instance,  if  he  commanded 
J.  S.  to  bum  a  house,  and  instead  of  doing  so  he  committed  a 
larceny,  he  must  be  acquitted.  1  Hale,  617.  So,  if  J.  W.  ordered 
J.  S.  to  commit  a  crime  against  A.,  and,  instead  of  doing  so,  he 
wilfully  committed  the  same  crime  against  B.,  J.  W.  would  not 
be  answerable  as  accessary ;  but  if  J.  S.  had  committed  the  of- 
fence against  B.  by  mistake,  instead  of  A.,  it  seems  it  would  be 
otherwise.  Fost.^1^  et  seq.;  hut  see  1  ^a/e,  617.  Z  Inst.  51. 
But  it  is  clear  that  the  accessary  is  liable  for  all  that  ensues  upon 
the  execution  of  the  unlawful  act  commanded ;  as,  for  instance, 
if  A.  command  B.  to  beat  C,  and  he  beat  him  so  that  he  dies, 
A.  is  accessary  to  the  murder.  4  Bl.  Com.  37.  1  HcUe,  617. 
Or  if  A.  command  B.  to  burn  the  house  of  C,  and  in  doing  so 
the  house  of  D.  is  also  burnt,  A.  is  accessary  to  the  burning  of 
D.'s  house.  Phwd.  475.  So,  if  the  offence  commanded  be 
effected,  although  by  different  means  from  those  commanded ; 
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M,  for  instance,  if  J.  W.  hire  J.  S.  to  poison  A.,  and  instead  of 
poisoning  him  he  shoot  him,  J.  W.  is,  nevertheless,  liable  as  ac- 
cessary. Fast,  369,  370. 


Indictment  against  an  accessary  before  the  fact,  the  principal 

being  convicted. 

Middlesex,  to  vnt : — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  [at  the  general  sessions 
of  the  delivery  of  the  gaol  of  8fc*  Sgc, — so  continuing  the  caption 
of  the  indictment  against  the  principal, — it  was  presented  that  one 
J,S,,  late  of  Sfc. — continuing  the  indictment  to  the  end;  reciting 
it  however  in  the  past,  and  not  in  the  present  tense']  ;  upon  which 
said  indictment  the  said  J.  S.,  at  the  session  of  the  gaol  delivery 
aforesaid,  was  duly  convicted  of  the  [felony  and  larceny]  afore- 
said :  as  by  the  record  thereof  more  fully  and  at  large  appears.* 
And  the  jurors  aforesiud,  upon  their  oath  aforesaid,  do  further 
present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, labourer,  before  the  said  [felony  and  larceny]  was  commit- 
ted in  form  aforesaid,  to  wit,  on  the  first  day  of  May,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  felo- 
niously and  maliciously  incite,  move,  procure,  and  counsel,  hire, 
and  command  the  said  J.  S.,  the  said  [felony  and  larceny]  in 
Qianner  and  form  aforesaid,  to  do  and  commit;  against  the  peace, 
4*6.  as  in  ordinary  cases.    As  to  the  venue,  see  ante,  p.  22. 

Evidence. 

1.  The  prosecutor  must  prove  the  conviction  of  the  principal. 
Where  the  accessary  is  tried  in  the  same  county  in  which  the 
principal  was  convicted,  this  is  easily  effected  by  the  clerk  of 
assize  or  clerk  of  the  peace  attending  at  the  trial  with  the  record. 
But  if  the  accessary  be  tried  in  a  different  county,  it  is  necessary 
to  produce  either  the  record  itself,  or  at  least  an  examined  copy 
of  it  See  ante,  p.  116,  117. 

But  although  the  record  of  conviction  is  evidence  of  the  guilt  of 
the  principal,  yet  it  is  not  such  conclusive  evidence  as  to  preclude 
^e  accessary  from  proving  the  principal's  innocence,  if  he  can. 
Fost.  365—368.  R.  v.  Smith,  I  Leach,  228. 

2.  Having  proved  Uie  guilt  of  the  principal,  prove  the  acces- 
sary's guUt,  as  directed  ante,  p.  5.21. 


Indictment  against  an  accessary  before  the  fact,  as  for  a  substan- 
tive felony. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  one  J.  S.,  late  of  the  parish  of  B.,  in  the 
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county  of  M.)  labourer,"  [or  "  that  sbme  person  or  persons  to  tbe 
jurors  aforesaid  unknown"]  **  on  the  third  day  of  May,  in  the 
first  year"  ^e.  S^»  stating  the  felony t  oxeluswe  of  tJie  eoncktsUm, 
**  agmntt  the  peace"  SfC,"],  *'  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid)  do  further  present,  that  J.  W.,  late  of  the  parish 
aforesaid  in  the  county  aforesaid,  labourer,  before  the  said  [fe- 
lony  and  larceny]  was  committed  in  form  aforesaid,  to  wit,  on 
the  first  day  of  May,  in  the  year  last  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesud,  did  feloniously  and  maliciously 
Incite,  move,  procure,  aid,  counsel,  hire,  and  command  the  said 
J.  S.,"  [or  "  the  said  person  or  persons  to  the  jurors  aforesaid 
unknown  as  aforesaid"],  **  the  said  [felony  and  larceny]  in  man- 
ner and  form  aforesaid,  to  do  and  commit;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King,  his  crown  and  dignity."  See  antOt 
p.  620. 

Evidence. 

Prove  the  felony  as  already  directed  ante,  pastimf  and  then 
prove  the  defendant's  guilt  as  accessary,  as  directed  ante,  p,  521. 

If  the  principal  felon  be  known,  the  indictment  must  chai^ 
the  felony,  &c.  to  have  been  committed  by  him,  and  not  by  a 
person  unknown.   See  R,  v.  Walker,  ante,  p.  15. 


Indictment  against  an  accessary  after  the  fact,  with  theprindptU. 

After  stating  the  qffence  of  the  principal,  and  immediately  before 
the  conclusion  of  the  indictment,  charge  the  accessary  after  the  fact 
thus:'\ — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the 
county  aforesud,  labourer,  well  knowing  the  said  J.  S.  to  have 
done  and  committed  the  said  [felony  and  larceny]  in  form  afore- 
said,' afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  him  the  said  J.  S.  did 
feloniously  receive,  harbour,  and  maintain;  against  the  peace,  ifc. 
as  in  ordinary  cases.  As  to  receiving  stolen  goods,  Sfc.  see  ante, 
p.  225,  228.     As  to  the  venue,  see  ante,  p.  22. 

Although  in  high  treason  there  are  no  accessaries  after  the  fact, 
those  who  in  felony  would  be  accessaries  aft^r  the  fact  being 
principals  in  high  treason ;  yet,  in  their  progress  to  conviction, 
they  must  be  treated  as  accessaries,  and  indicted  specially  for  the 
receipt,  &c.  and  not  as  principal  traitors.  1  Hede,  238.  In  of- 
fences under  felony,  there  is  no  penalty  inflicted  by  the  com- 
mon law  for  receiving,  harbouring,  or  maintaining  the  principal ; 
1  HcUe,  613 ;  but,  in  some  few  cases,  it  is  made  punishable  by 
statute.  Yet  in  these  cases,  if  the  act  of  the  receiver  amount  to 
a  rescue,  or  to' the  obstructing  an  o£Scer  of  justice  in  the  execu- 
tion of  his  duty,  or  the  like,  he  would  imdoubtedly  be  indictable 
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for  it  as  for  a  misdemeanor.  2  Hawk,  c.  29,  s.  4.  See  ante,  p.  415, 
418,  420.  In  felonies  at  common  law,  the  offbnce  of  the  accessary 
u  a  felony ;  but  be  is  not  punishable  with  death  by  a  statute  impos- 
ing the  punishment  of  death  on  the  prindpal,  unless  the  statute  in 
terms  extend  to  receivers  also.  In  felonies  created  by  statute — ^if 
the  statute  make  no  mention  of  accessaries,  accessaries  after  the 
fiict  are  punishable  as  for  a  felony ;  see  3  Inst,  59 ;  if  it  mention  ac- 
cessaries before  the  fiu:t,  but  not  accessaries  after,  the  latter,  ac- 
cording to  Lord  Hale,  (1  Hale,  235, 236, 328),  are  not  punish- 
able :  Hawkins,  however,  is  of  a  different  opinion ;  2  Hawk.  c. 
29,  «.  14;  but  if  it  mention  receivers,  &c.,  they  are  in  that  case 
punishable  in  the  manner  directed  by  the  statute.  Accessaries 
after  the  fact  to  murder  may  be  transported  for  life,  or  im- 
prisoned with  or  without  hard  labour,  not  exceeding  four  years. 
9  (r.  4,  c.  31,  s,  3.  Accessaries  to  other  offbnces  within  the  stat 
9  6. 4,  c.  31,  may  be  imprisoned  with  or  without  hard  labour, 
not  exceeding  two  years.  9  G,  4,  c.  31,  s.  31.  Accessaries  to 
offences  within  the  7  4- 8  G^.  4,  c.  29;  7  4- 8  G.  4,  c  30;  and  1  W, 
4,  c,  66,  respectively,  may  be  imprisoned  with  or  without  hard  la- 
bour, and  with  or  without  solitary  confinement,  not  exceeding  two 
years.  7  ^8G,4,c,  29,  *.  61.  74-8  G.  4,  c.  30,  s,  26.  1  JV.  4,  c, 
66,  s.  25.  Where  accessaries  after  the  fact  are  punishable  as  for 
a  felony,  but  no  specific  punishment  is  provided  by  the  particular 
statute,  they  may  be  transported  for  seven  years,  or  imprisoned 
(with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, for  the  whole  or  any  part  of  the  imprisonment;  7  4*  8 
G,  4,  c.  28,  s,  9) ;  and,  if  a  male,  may  be  once,  twice,  or  thnce, 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if 
the  court  shall  think  fit  7  4-  8  G.  4,  c.  28,  s.  8.  See  ante,  p.  157. 

Accessaries  after  the  fact  cannot  be  tried  before  the  conviction 
or  attainder  of  their  principal,  unless  they  consent  to  it;  1  Hale, 
623.  2  Hawk,  c.  29,  s,  45.  They  may,  however,  be  tried  with 
their  principal  (  1  Hale,  623 ;  or  separately,  after  the  principal 
has  been  convicted  (7G.  4,  c.  164,  s,ll),  or  attainted.  See 
ante,  p.  520.  But  no  person  who  shall  be  once  duly  tried  for  any 
offence  of  being  accessary,  shall  be  liable  to  be  again  indicted  or 
tried  for  the  same  offence.   7  G,  4,  c,  64,  s.  10. 

Evidence. 

1.  The  prosecutor  must  prove  the  principal  guilty  of  the  felony 
charged  against  him  by  the  indictment,  as  in  ordinary  cases. 

2.  He  must  prove  that  J.  W.  received,  harboured,  or  main- 
tained the  principal,  after  he  had  so  committed  the  felony ;  as, 
for  instance,  that  he  concealed  him  in  his  house,  Dolt,  530,  531, 
or  shut  the  door  against  his  pursuers,  until  he  should  have  an 
opportunity  of  escaping,  1  Hale,  619,  or  took  money  from  him 
to  allow  him  to  escape,  9  ^.  4, 1,  or  supplied  him  with  money, 
a  horse,  or  other  necessaries,  in  order  to  enable  him  to  escape, 
Hale,  Sum.  218.  2  Hawk,  c,  29,  s.  26,  or  that  the  principal  was 
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in  prison,  and  J.  W.  bribed  the  gaoler  to  let  him  escape;  or  con- 
veyed instruments  to  him  to  enable  him  to  break  prison  and  es- 
cape.  \  Hale,  ^21. 

But  merely  suffering  the  principal  to  escape,  will  not  make  the 
party  an  accessary  after  the  &ct;  for  it  amounts  at  most  but  to  a 
mere  omission.  9fr.  4, 1.  1  Haiet  619.  So,  if  a  person  supply 
a  felon  in  prison  with  victuals  or  other  necessaries  for  his  suste- 
nance; 1  Hale,  620;  or  if  a  physician  or  surgeon  professionally  at- 
tend a  felon  sick  or  wounded,  although  he  know  him  to  be  a  fe- 
lon; 1  Hale,  332 ;  or  if  a  person  speak  or  write  in  order  to  obtain 
a  felon's  pardon  or  deliverance;  26  Ass,  47;  or  advise  liis  friends 
to  write  to  the  witnesses  not  to  appear  against  him  at  his  trial, 
and  they  write  accordingly,  3  InsL  139.  1  Hale,  620,  m  even  if 
he  himself  agree,  for  money,  not  to  give  evidence  against  the  fe- 
lon, Moor,  8,  or  know  of  the  felony  and  do  not  discover  it:  1  Hale, 
371,618:  none  of  these  acts  would  be  sufficient  to  make  the 
party  an  accessary  after  the  fiict 

A  wife,  however,  is  not  punishable  as  accessary,  for  receiving, 
&c.,  her  husband,  although  she  know  him  to  have  committed 
felony,  1  Hale,  48,  621,  for  she  is  presumed  to  act  under  his  co- 
ercion. But  no  other  relationship  of  parties  can  excuse  the  wilful 
receipt  or  assistance  of  felons ;  a  father  cannot  assist  his  child,  a 
child  his  parent,  a  husband  his  wife,  a  brother  his  brother,  a 
master  his  servant,  or  a  servant  his  master.  Id, 

3.  It  must  be  proved  that  J.  W.,  at  the  time  he  received  or 
assisted  the  prindpal  felon,  knew  that  he  had  committed  a  fe- 
lony. This  knowledge  may  be  proved  either  from  the  defend- 
ant's admissions,  or  the  like,  or  by  evidence  of  circumstances 
from  which  the  jury  may  fairly  presume  it.  See  ante,  p.  113,  and 
see  R,  V.  Burridge,  3  P.  fFms,  439. 


Indictment  against  an  Accessary  after  the  Fact,  the  Principal 

being  convicted. 

Proceed  as  in  the  precedent  ante,  p,  522,  to  the  asterisk ;  ami  then 
thus:"] — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.W.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  well  knowing  the  said  J.  S.  to  have 
done  and  committed  the  said  [felony  and  larceny]  aforesaid,  af- 
ter the  same  was  so  committed  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, him  the  said  J.  S.  did  feloniously  receive,  harbour,  and 
miuntain ;  against  the  peace,  ^c,  Sfc,  as  in  ordinary  cases.  Prove 
the  conviction  of  the  principal,  as  directed  ante^  p.  522 ;  and  the 
guilt  of  the  accessary,  as  directed  ante,  p.  524. 
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for  it  as  for  a  mudemeanor.  2  Hawk.  c.  29,  s,  4.  See  ante,  p.  415, 
41 8|  420.  In  felonies  at  common  law,  the  offence  of  the  accessary 
it  a  felony ;  but  he  is  not  punishable  with  death  by  a  statute  impos- 
ing the  punishment  of  death  on  the  principal,  unless  the  statute  in 
terms  extend  to  receivers  also.  In  felonies  created  by  statute — ^if 
the  statute  make  no  mention  of  accessaries,  accessaries  after  the 
fiict  are  punishable  as  for  a  felony;  iee  3  Inst.  59 ;  if  it  mention  ac- 
cessaries before  the  foct,  but  not  accessaries  after,  the  latter,  ac- 
cording to  Lord  Haki  (1  Hofe,  235, 236, 328),  are  not  punish- 
able :  Hawkins,  however,  is  of  a  different  opinion ;  2  Hawk.  e. 
29,  s.  14;  but  if  it  mention  receivers,  &c.,  they  are  in  that  case 
punishable  in  the  manner  directed  by  the  statute.  Accessaries 
after  the  fiict  to  murder  may  be  transported  for  life,  or  im- 
prisoned with  or  without  hard  labour,  not  exceeding  four  years. 
9  (r.  4,  c.  31,  s.  3.  Accessaries  to  other  ofifences  within  the  stat. 
9  0»  4,  c.  31,  may  be  imprisoned  with  or  without  hard  labour, 
not  exceeding  two  years.  9  G.  4,  c.  31,  s.Zl.  Accessaries  to 
offences  within  the  7  4- 8  6.  4,  c.  29;  7  4- 8  G.  4,  c  30;  and  1  W. 
4,  c.  66,  respectively,  may  be  imprisoned  with  or  without  hard  la- 
bour, and  with  or  without  solitary  confinement,  not  exceeding  two 
years.  7  4*  8  G.  4,  c.  29,  s.  61.  74-8  G.  4,  c.  30,  s.  26.  1  W.  4,  c. 
66,  s.  25.  Where  accessaries  after  the  fact  are  punishable  as  for 
a  felony,  but  no  specific  punishment  is  provided  by  the  particular 
statute,  they  may  be  transported  for  seven  years,  or  imprisoned 
(with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, for  the  whole  or  any  part  of  the  imprisonment;  7  4*  8 
G.  4,  c.  28,  s.  9) ;  and,  if  a  male,  may  be  once,  twice,  or  thrice, 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if 
the  court  shall  think  fit  7  4*  8  G.  4,  c.  28,  s.  8.  See  ante,  p.  157. 

Accessaries  after  the  fact  cannot  be  tried  before  the  conviction 
or  attainder  of  their  principal,  unless  they  consent  to  it;  1  Hale, 
623.  2  Hawk.  c.  29,  s.  45.  They  may,  however,  be  tried  with 
their  principal  {  1  Hale,  623 ;  or  separately,  after  the  principal 
has. been  convicted  (7G. 4,  c.  164,  «.  11),  or  attainted.  See 
ante,  p.  520.  But  no  person  who  shall  be  once  duly  tried  for  any 
offence  of  being  accessary,  shall  be  liable  to  be  again  indicted  or 
tried  for  the  same  offence.   7  G.  4,  c.  64,  s.  10. 

Evidence. 

1.  The  prosecutor  must  prove  the  principal  guilty  of  the  felony 
charged  against  him  by  the  indictment,  as  in  ordinary  cases. 

2.  He  must  prove  that  J.  W.  received,  harboured,  or  main- 
tuned  the  principal,  after  he  had  so  committed  the  felony;  as, 
for  instance,  that  he  concealed  him  in  his  house.  Doit.  530,  531, 
or  shut  the  door  against  his  pursuers,  until  he  should  have  an 
opportunity  of  escaping,  1  Hale,  619,  or  took  money  from  him 
to  allow  him  to  escape,  9  H.  4, 1,  or  supplied  him  with  money, 
a  horse,  or  other  necessaries,  in  order  to  enable  him  to  escape, 
Hale,  Sum,2lB.  2  Hawk.  c.  29,  s.  26,  or  that  the  principal  was 
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in  prison,  and  J.  W.  bribed  the  gaoler  to  let  him  escape ;  or  con- 
veyed instruments  to  him  to  enable  him  to  break  prison  and  es- 
cape.  \  Hale,  621. 

But  merely  suffering  the  principal  to  escape,  will  not  make  the 
party  an  accessary  after  the  fact;  for  it  amounts  at  most  but  to  a 
mere  omission.  9  H.  A,l,  1  Hakf  619.  So,  if  a  person  supply 
a  felon  in  prison  with  victuals  or  other  necessaries  for  his  suste- 
nance; 1  Hale,  620;  or  if  a  physician  or  surgeon  professionally  at- 
tend a  felon  sick  or  wounded,  although  he  know  him  to  be  a  fe- 
lon; 1  Hale,  332 ;  or  if  a  person  speak  or  write  in  order  to  obtain 
a  felon's  pardon  or  deliverance;  26  Ast.  47;  or  advise  Ills  friends 
to  write  to  the  witnesses  not  to  appear  against  him  at  his  trial, 
and  they  write  accordingly,  3  Inst.  139.  1  Hale,  620,  or  even  if 
he  himself  agree,  for  money,  not  to  give  evidence  against  the  fe- 
lon. Moor,  8,  or  know  of  the  felony  and  do  not  discover  it:  1  HcUe, 
371,618:  none  of  these  acts  would  be  sufficient  to  make  the 
party  an  accessary  after  the  fact 

A  wife,  however,  is  not  punishable  as  accessary,  for  receiving, 
&c.,  her  husband,  although  she  know  him  to  have  committed 
felony,  1  Hale,  48,  621,  for  she  is  presumed  to  act  under  his  co- 
ercion. But  no  other  relationship  of  parties  can  excuse  the  wilful 
receipt  or  assistance  of  felons ;  a  father  cannot  assist  his  child,  a 
child  his  parent,  a  husband  his  wife,  a  brother  his  brother,  a 
master  his  servant,  or  a  servant  his  master.  Id. 

3.  It  must  be  proved  that  J.  W.,  at  the  time  he  received  or 
assisted  the  prindpal  felon,  knew  that  he  had  committed  a  fe- 
lony. This  knowledge  may  be  proved  either  from  the  defend- 
ant's admissions,  or  the  like,  or  by  evidence  of  circumstances 
from  which  the  jury  may  fairly  presume  it.  See  ante,  p.  113,  and 
see  R.  V.  Burridge,  3  P.  fVms.  439. 


Indictment  against  an  Accessary  after  the  Fact,  the  Principal 

being  convicted. 

Proceed  as  in  the  precedent  ante,  p.  522,  to  the  asterisk  ;  and  then 
thus ;] — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the 
county  idforesaid,  labourer,  well  knowing  the  said  J.  S.  to  have 
done  and  committed  the  said  [felony  and  larceny]  aforesaid,  af- 
ter the  same  was  so  committed  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaud,  in  the  county  afore- 
sud,  him  the  said  J.  S.  cUd  feloniously  receive,  harbour,  and 
maintain ;  against  the  peace,  ^c.  S^c,  as  in  ordinary  cases.  Prove 
the  conviction  of  the  principal,  as  directed  ante,  p,  522 ;  and  the 
guilt  of  the  accessary,  as  directed  ante,  p,  524. 
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for  it  as  for  a  misdemeanor.  8  Hawk.  c.  29,  s,  4.  See  ante,  p.  415, 
418,  420.  In  felonies  at  common  law,  the  offence  of  the  accessary 
is  a  felony ;  but  he  is  not  punishable  with  death  by  a  statute  impos- 
ing the  punishment  of  death  on  the  principal,  unless  the  statute  in 
terms  extend  to  receivers  also.  In  felonies  created  by  statute — if 
the  statute  make  no  mention  of  accessaries,  accessaries  after  the 
fiict  are  punishable  as  for  a  felony ;  see  3  Inst,  59 ;  if  it  mention  ac- 
cessaries before  the  &ct,  but  not  accessaries  after,  the  latter,  ac- 
cording to  Lord  Hale,  (1  Hale,  235, 236, 328),  are  not  punish- 
able :  Hawkins,  however,  is  of  a  different  opinion ;  2  Hawk,  e. 
89,  s,  14;  but  if  it  mention  receivers,  &c.,  they  are  in  that  case 
punishable  in  the  manner  directed  by  the  statute.  Accessaries 
after  the  fact  to  murder  may  be  transported  for  life,  or  im- 
prisoned with  or  without  hard  labour,  not  exceeding  four  years. 
9  (r.  4,  c.  31,  8.  3.  Accessaries  to  other  offences  within  the  stat. 
9  (?.  4,  c.  31,  may  be  imprisoned  with  or  without  hard  labour, 
not  exceeding  two  years.  9  G.  4,  c.  31,  s.  31.  Accessaries  to 
offences  within  the  7  4*  8  6.  4,  c.  29 ;  7  4*  8  (?.  4,  c  30 ;  and  1  W. 
4,  c.  66,  respectively,  may  be  imprisoned  with  or  without  hard  la- 
bour, and  with  or  without  solitary  confinement,  not  exceeding  two 
years.  7  4*  8  G.  4,  c.  29,  s.  61.  74-8  G,  4,  c.  30,  «.  26.  1  W.  4,  c. 
66,  s,  25.  Where  accessaries  after  the  fact  are  punishable  as  for 
a  felony,  but  no  specific  punishment  is  provided  by  the  particular 
statute,  they  may  be  transported  for  seven  years,  or  imprisoned 
(with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, for  the  whole  or  any  part  of  the  imprisonment;  7  4*  8 
G,  4,  c.  28,  s,  9) ;  and,  if  a  male,  may  be  once,  twice,  or  thrice, 
publicly  or  privately  whipped,  in  addition  to  the  imprisonment,  if 
the  court  shall  think  fit  7  4-  8  G.  4,  c.  28,  s.  8.  See  ante,  p,  157. 

Accessaries  after  the  fact  cannot  be  tried  before  the  conviction 
or  attunder  of  their  principal,  unless  they  consent  to  it;  1  Hale, 
623.  2  Hawk,  c.  29,  s.  45.  They  may,  however,  be  tried  with 
their  principal ;  I  Hale,  623 ;  or  separately,  after  the  principal 
has  been  con^cted  (7  6r. 4,  c.  164,  s,ll),  or  attainted.  See 
ante,  p,  520.  But  no  person  who  shall  be  once  duly  tried  for  any 
offence  of  being  accessary,  shall  be  liable  to  be  again  indicted  or 
tried  for  the  same  offence.   7  G.  4,  c,  64,  s.  10. 

Evidence. 

1.  The  prosecutor  must  prove  the  principal  guilty  of  the  felony 
charged  against  him  by  the  indictment,  as  in  ordinary  cases. 

2.  He  must  prove  that  J.  W.  received,  harboured,  or  main- 
tained the  principal,  after  he  had  so  committed  the  felony ;  as, 
for  instance,  that  he  concealed  him  in  his  house,  Dalt,  530,  531, 
or  shut  the  door  agsdnst  his  pursuers,  until  he  should  have  an 
opportunity  of  escaping,  1  Hale,  619,  or  took  money  from  him 
to  allow  him  to  escape,  9  H.  4, 1,  or  supplied  him  with  money, 
a  horse,  or  other  necessaries,  in  order  to  enable  him  to  escape. 
Hale,  Sum.  21S.  2  Hawk.  c.  29,  s,  26,  or  that  the  principal  was 
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in  prison^  and  J.  W.  bribed  the  gaoler  to  let  him  escape ;  or  con- 
veyed instruments  to  him  to  enable  him  to  break  prison  and  es- 
cape. lHa^,621. 

But  merely  suffering  the  principal  to  escape,  will  not  make  the 
party  an  accessary  after  the  fact;  for  it  amounts  at  most  but  to  a 
mere  omission.  9  A^  4, 1.  1  Hakf  619.  So,  if  a  person  supply 
a  felon  in  prison  with  victuals  or  other  necessaries  for  his  suste- 
nance; 1  HaUf  620;  or  if  a  physician  or  surgeon  professionally  at- 
tend a  felon  sick  or  wounded,  although  he  know  him  to  be  a  fe- 
lon; 1  HctU,  332 ;  or  if  a  person  speak  or  write  in  order  to  obtain 
a  felon's  pardon  or  deliverance;  26  Ass,  47;  or  advise  liis  friends 
to  write  to  the  witnesses  not  to  appear  against  him  at  his  trial, 
and  they  write  accordingly,  3  Inst.  139.  1  Hale,  620,  or  even  if 
he  himself  agree,  for  money,  not  to  give  evidence  against  the  fe- 
lon. Moor,  8,  or  know  of  the  felony  and  do  not  discover  it:  1  HfUe, 
371,618:  none  of  these  acts  would  be  sufficient  to  make  the 
party  an  accessary  after  the  fiict 

A  wife,  however,  is  not  punishable  as  accessary,  for  receiving, 
&c.,  her  husband,  although  she  know  him  to  have  committed 
felony,  1  Hale,  48,  621,  for  she  is  presumed  to  act  under  his  co- 
ercion. But  no  other  relationship  of  parties  can  excuse  the  wilful 
receipt  or  assistance  of  felons ;  a  father  cannot  assist  his  child,  a 
child  his  parent,  a  husband  his  wife,  a  brother  his  brother,  a 
master  his  servant,  or  a  servant  his  master.  Id. 

3.  It  must  be  proved  that  J.  W.,  at  the  time  he  received  or 
assisted  the  principal  felon,  knew  that  he  had  committed  a  fe- 
lony. This  knowledge  may  be  proved  either  from  the  defend- 
ant's admissions,  or  the  like,  or  by  evidence  of  circumstances 
from  which  the  jury  may  fairly  presume  it.  See  ante,  p.  113,  and 
see  R.  V.  Burridge,  3  P.  Wms.  439. 


Indictment  against  an  Accessary  after  the  Fact,  the  Principal 

being  convicted. 

Proceed  as  in  the  precedent  ante,  p.  522,  to  the  asterisk  ;  and  then 
thus:"] — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.W.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  well  knowing  the  said  J.  S.  to  have 
done  and  committed  the  said  [felony  and  larceny]  aforesaid,  af- 
ter the  same  was  so  committed  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, him  the  said  J.  S.  did  feloniously  receive,  harbour,  and 
maintain ;  against  the  peace,  Sfc.  S^c,  as  in  ordinary  cases.  Prove 
the  conviction  of  the  prindptU,  as  directed  ante^  p.  522 ;  and  the 
guilt  of  the  accessary,  as  directed  ante,  p.  524. 
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IiuUctment  for  soKcitmg  a  Person  to  commit  an  Offence. 

Middlesex,  to  wit: — The  jurors  for  our  lord  the  King  upon 
their  oath  ]^«a«it,  that  J.  S*,  late  of  the  parish  of  B.,  in  the 
county  of  M.,  labourer,  on  the  third  day  of  May,  in  the  first  year 
of  the  reign  of  our  sovereign  lord  William  the  Fourth,  wisely, 
wid^edly,  and  unlawfully  did  solicit  and  incite  one  J.  W.,  a  ser- 
vant of  one  J.  M.,  to  take,  embeszle,  and  steal  a  large  quantity* 
to  wit,  one  hundred  pounds  weight  of  cotton  twist,  of  tiie  value 

of »  of  the  goods  and  diattels  of  his  master,  the  said  J.  N.; 

to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 

Fine  or  imprwmmentf  or  both.    R.  v.  Higghu,  2  Etut,  5. 

Evidence. 

Prove  the  soliciting  or  inciting,  as  all^;ed  in  the  indictment. 
Prove  it  in  the  same  manner  as  you  would  prove  the  offence  of 
accessary  before  the  fiaict,  with  the  exception  of  proving  the  lar- 
ceny or  embezalement  committed;  if  it  appear  that  J.  W.  actu- 
ally committed  the  offence  to  which  he  was  incited  by  J.  S.,  J.  S. 
must  be  acquitted ;  for  the  misdemeanor  in  that  case  would  be 
merged  in  the  felony.    See  R.  v.  HiggnUf  2  East,  5. 
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PART  V. 


SUBSEQUENT  FELONY. 

Indictment  for  a  subsequent  Felony  after  a  prior  Conviction  for 

Felony. 

IMlDDLESEX,  to  wit :— The  jurors  for  our  lord  the  King  upon 
their  oath  present,  that  heretofore,  to  wit,  at  &c.,  [describing  the 

court  where  the  defendant  was  tried  and  convicted},  on  the 

day  of ,  in  the  first  year  of  the  reign  of  our  sovereign  lord 

William  the  Fourth,  J.  S.  was  then  and  there  convicted  of  felony, 
and  which  said  conviction  is  still  in  fuU  force,  strength,  and 
e£fect,  and  not  in  the  least  reversed,  annulled,  or  made  void. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  late  of  the  parish  of  B.,  in  the  county 
aforesaid,  labourer,  being  so  convicted  of  felony  as  aforesaid,  af- 
terwards, on  the  —  day  of ,  In  the  year  aforesaid,  with 

force  and  arms,  at  the  parish  last  aforesaid,  in  the  county  last 
aforesaid,  [three  pairs  of  shoes  of  the  value  of  twelve  shillings,  one 
shirt  of  the  value  of  four  shillings,  and  one  waistcoat  of  the  value 
of  seven  shillings^,  of  the  goods  and  chattels  of  J.  N.,  then  and 
there  being  found,  then  and  there  feloniously  did  steal,  take,  and 
carry  away ;  [describing  some  felony  not  punishable  with  death, 
as  in  the  precedents  ante,  passim"] ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity.  It  is  sufficient  to  state 
that  the  defendant  was  at  a  certain  time  and  place  convicted  of 
felony,  without  otherwise  describing  the  prevums  felony,  7  4*  8  Cr. 
4,  c.  28,«.  11. 

Transportation  for  life,  or  for  not  less  than  seven  years,  or  impri" 
sonment  {with  or  without  hard  labour,  and  unth  or  without  soli" 
tary  confinement,  for  the  whole  or  any  part  of  the  imprisonment, 
7  SfS  G,4,  c.  28,  s.  9),  not  exceeding  four  years ;  and,  ifamale,  to 
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be  once,  twice f  or  thrice  publicly  or  privately  wJuppedp  in  addition 
to  the  imprisonment,  if  the  court  shall  think  fit.  7  S^S  G.i,  c.  28, 
s.ll.     See  ante,  p.  167. 

Evidence. 

The  allegations  to  be  proved  in  the  order  in  which  they  occur 
in  the  indictment,  are,  1.  The  previous  conviction,  which  is  prov- 
ed by  a  certificate,  see  ante,  p.  118;  with  evidence  of  the  identi- 
ty of  the  defendant  And  2.  The  subsequent  felony,  which  is 
proved  as  in  other  cases.  See  the  different  titles. 

This  course,  however,  has  been  found  to  create  a  prejudice  in 
the  minds  of  the  jury,  and  to  operate  as  a  hardship  upon  the  de- 
fendant ;  and  therefore,  a  practice  has  prevailed  universally  at 
the  Old  Bailey,  and  generally  upon  the  circuits,  to  prove  the 
subsequent  felony  first,  and  then,  after  the  jury  have  delivered 
their  opinion  upon  that,  to  present  the  charge  with  respect  to 
)he  previous  conviction,  for  the  first  time,  to  their  consideration. 
It  is  understood  that  the  judges  have  lately  determined,  that  this 
course  is  to  be  adopted  for  the  future. 
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A. 

ABATEMENT,  plea  in,  75.     In  what  cases,  75 ;  for  want  of 

an  addition,  or  for  a  wrong  one,  26.  75:  for  want  of  a  chris- 

'     tian  or  surname,  or  for  a  wrong  one,  26.  75.     Affidavit  to 

verify  it,  75.     Proceedings  upon,  76.     Amendment  of,  76. 

Judgment,  77. 

Abduction,  365 — 367.  Indictment  for  the  abduction  of  a  wo- 
man on  account  of  her  fortune,  365;  punishment,  365;  evi- 
dence, 365.  Indictment  for  the  abduction  of  a  girl  under 
sixteen  years  of  age,  365;  punishment,  366;  evidence,  366. 
See  «  Child  SteaUng." 

Abettors.     See  "Aiders." 

Abortion,  336.  Indictment  for  administering  poison  to  procure 
the  miscarriage  of  a  woman  quick  with  child,  336 ;  punish- 
ment, 336;  evidence,  336.  Indictment  for  administering 
medicine,  &c.,  to  procure  the  miscarriage  of  a  woman  not 
quick  with  child,  336 ;  punishment,  337 ;  evidence,  337.  In- 
(tictment  for  using  instruments  to  procure  miscarriage,  338; 
punishment,  338 ;  evidence,  338. 

Acceptance  of  a  bill  of  exchange,  forging  and  uttering,  293. 

Accessary  after  the  fact.     See  **  Principal  and  Accessary," 

Accessary  before  the  fact     See  "  Principal  and  Accessary" 

Accessary  in  one  county  to  a  felony  in  another,  venue  in  indict- 
ments against,  22. 

Accessary,  a  competent  witness  against  his  principal,  136. 

Accomplice,  a  competent  witness,  136;  but  his  testimony  re- 
quires confirmation,  136. 

Accountable  receipt,  forgery  of,  indictment  for,  297;  punishment, 
298;  evidence,  298. 

Accusing,  or  threatening  to  accuse  a  man  of  an  infamous  crime, 
with  intent  to  extort  money  fi-om  him,  indictment  for,  458 ; 
punishment,  459;  evidence,  459.  If  the  money  is  ob- 
tained, it  is  robbery,  215.     Infamous  crime,  what,  216. 

Acquittal  of  one  defendant,  to  enable  him  to  give  evidence  for  a 
co-defendant,  in  what  cases,  137. 

Acquittance  for  money  or  goods,  forgery  of,  indictment  for,  297; 
puniihment,  298;  evidence,  298. 
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Acts  of  state,  how  proved,  127.  Acta  of  atate  of  a  foreign  go- 
▼emment,  how  proved,  125.  -iflib 

Addition  of  defendant,  in  an  indictment  or  informatiifllHi;  of 
hi«  estate  and  d^;ree,  24,  25 ;  of  his  mjrstery,  25 ;  of  the 
town,  hamlet  or  place,  <md  county  where  he  resided,  25, 
26.  How  it  must  Im  stated,  26.  It  mast  be  given  after 
the  first  name,  and  not  after  the  aUoM  dictus,  24.  Want  of, 
or  defective  statement  of,,  when  and  how  objected  to, -26, 
75. 

Addition  of  the  party  injured,  27. 

Adhering  to  the  King's  enemies,  what,  380,  381;  who  an  en&> 
my,  381.  Overt  acts,  380,381.  Indictment,  379;  evi- 
dence, 382.  ^^ 

Administering  poison,  &c.,  to  procure  miscarriage.     See  '^^H*- 

/tOfl."  ^ 

Administration,  how  proved,  121. 

Admiralty.     See  "  High  Seas." 

Admiralty  court,  libel,  answer,  depositions,  and  sentence  of,  hov 
proved,  122;  in  what  cases  evidence,  122. 

Admissions.     See  "  Confessiotu" 

Affidavit  to  verify  a  plea  to  the  jurisdiction,  74 ;  or  a  plea  of 
misnomer,  75 ;  or  other  plea  in  abatement,  75. 

Affidavit  to  ground  an  application  for  an  information,  64. 

Affidavit,  how  proved,  and  in  what  cases  evidence,  120,  121. 

Affirmation,  of  a  Quaker  or  Moravian,  admissible  in  criminal 
cases,  144;  form  of,  144.  If  false,  it  is  punishable  as  per- 
jury, 144.  425. 

Affiray,  indictment  for,  450 ;  punishment,  450 ;  evidence,  450. 

Agent,  applying  to  hb  own  use  money  or  securities  intrusted  to 
him  for  a  specific  purpose,  indictment  for,  233;  punishment, 
234;  evidence,  234.  Converting  to  his  own  use  any  chat- 
tel, security,  or  power  of  attorney  intrusted  to  him  for  safe 
custody,  or  for  any  special  purpose,  indictment  for,  235 ; 
punishment,  235 ;  evidence,  235. 

Agent  or  factor,  pledging  goods  of  his  principal,  intrusted  to  him 
for  sale,  indictment  for,  235 ;  punishment,  236 ;  evidence, 
236. 

Aiders  and  abettors,  who  are,  4;  must  be  present,  4;  must  par- 
ticipate in  the  act,  4—^6.  When  to  be  tried,  6.  Proceed- 
ings against,  6. 5 1 6.  Indictment  against,  515;  punishment, 
515;   evidence,  516—518.  97,  98. 

Aiders  and  abettors,  in  forcible  entry,  453 ;  in  high  treason, 
379. 

Aiding  prisoners  to  escape,  4 1 8 — 420.  Indictment  for  conveying 
files,  &c.,  to  a  prisoner,  to  enable  him  to  escape,  418;  pun- 
ishment, 419;   evidence,  419,  420. 

Airway.    See  " Mine" 

Alia  enormia,  what  may  be  given  in  evidence  under,  341. 
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AKasdictuSt  in  what  cases  necesaary,  and  bow  used,  24. 

jMBKons,  what  may  be  rejected,  38.  50. 100 ;  unnecessary,  but 
.^Revant,  must  be  proved,  40.  101 ;  omission  of  allegations 
unnecessary  to  be   proved,  Immaterial  after  verdict,  77 ; 
when  and 'how  objected  to,  77. 

Alliance,  indictment  for  endeavouring  to  seduce  a  soldier  or 
sailor  from,  409$  venue,  17.  409;  punishment,  409 ;  evi- 
dence, 410.    . 

Almanack, -how  proved,  and  in  what  cases  evidence^  127. 

Amendment^  of  an  indictment  or  information  after  a  plea  of  mis- 
nomer, &c.,  76;  after  a  demurrer,  80. 

Amendment  of  variances,  in  what  cases  allowed,  05. 
^nmunition.     See  "  Storet" 
flpiling,  taking  fish  by,  163. 

Vibhnals,  in  what  cases  larceny  may  be  committed  of  them,  161. 
How  described  in  an  indictment,  44.  158. 

Answer,  in  the  court  of  admiralty,  how  proved,  122;  i#the  ec" 
desiastical  courts,  how  proved,  121 ;  in  courts  of  equity, 
how  proved,  120. 

Apothecaries'  company,  certificate  of,  how  proved,  126. 

Apprehension.  See  **  Jrrett,*'  "  MiauU,*'  *' Attempts,"  " Stab- 
bing." 

Arraignment,  72. 

Arrest  of  judgment,  what  shall  not  be  sufficient  to  stay  or  reverse 
a  judgment  after  verdict,  77. 

Arrest,  under  civil  process,  360;  under  a  warrant,  861;  without 
warrant,  361 ;  under  other  authority,  363% 

Arrest  after  an  escape,  363. 

Arrest  for  a  contempt,  363» 

Arrest,  privilege  of  witnesses  from,  148. 

Arresting  a  clergyman  going  to  perform  divine  service,  &c.,  364; 
indictment  for,  364;  punkhment,  364;  evidence^  364. 

Ars(m,  255— -263.  See  "  Burning."  Setting  fire  to  a  house, 
stable,  coach-house,  outhouse,  warehouse,  office,  shop,  mill, 
malt-house,  hop-oast,  barn,  or  granary,  or  to  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture,  or 
any  branch  thereof,  indictment  for,  255;  punishment,  255; 
evidence,  255. 100. 102.  Burning  a  house,  indictment  for,  at 
common  law,  529;  punishment,  529 ;  evidence,  529.  Set- 
ting fire  to  a  church  or  chapel,  indictment  for,  259 ;  punish- 
ment, 260 ;  evidence,  260.  Setting  fire  to  a  coal  mine>  in- 
dictment for,  260;  punishment,  260;  evidence,  260.  Setting 
fire  to  a  ship,  indictment  for,  260;  punishment,  260;  evi*- 
dence,  260.  Setting  fire  to  a  ship,  with  intent,  &&,  indictment 
for,  261 ;  punishment,  262;  evidence^  262.  Setting  fire  to 
stacks  of  com,  grain,  pulse,  straw,  hay,  or  wood,  or  crops  of 
com,  grain,  or  pulse,  or  any  part  of  a  wood,  coppice,  or 
plantation  of  trees,  or  heath,  gone,  furze  or  fern,  iadict- 
ment  for,  262 ;  punishment,  262 ;  evidence,  262. 

Articles  of  war,  how  proved,  127. 
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AsportatMo*  in  lanroj,  wbat,  178. 

Asaiilt,339;  what,  MO.  Indictment  fiir  a  ooounon  asnnit^ 
339;  pnnwhmwn,  340;  evidoioe  fi>r  the  ptoaecntion,  340, 
341 ;  evidence  fiir  the  defendant,  341 — 343.  Indtctment 
finr  an  aggravated  aasanlt,  343.  Indictment  fat  assaulting  a 
wonan  quick  with  difld,  344.  Indictment  fi>r  assanldng  a 
ma^strate,  offica-,  or  other  person,  on  aocoont  of  the  exxx- 
^xat  of  hb  duty  in  presenring  wred^  350 ;  punishment,  351; 
evidence,  351.  Indictment  far  an  assault  with  intett  to 
conunit  fidony,  358 ;  punishment,  352;  evidence^  352.  In- 
dictment for  assaulting  peace  or  revenue  (dkers,  or  peisona 
acting  in  their  aid,  352;  pnnbhment,  352;  evidence,  352. 
Indictment  for  an  assault  to  prevent  apprehension  or  de- 
tainer, 353 ;  punishment,  353 ;  evidence,  353.  In^ctmest 
for  an  assault  in  pursuance  of  a  c(Mis|Mracy  to  raise  wage% 
353 ;  punishment,  354;  evidence,  35^  Indictment  for  as- 
saulting a  gamekeeper,  &c.,  (see  "  Game**) 356;  ponisb- 
ment,  357 ;  evidence,  357.  Io<fictment  for  assaulting  an 
officer  of  the  customs,  &&,  358;  punishment,  359;  evi- 
dence, 359.  Indictment  for  an  assault  with  intent  to  rob, 
220;  punishment,  220;  evidence,  220.  Indictn»ent  for  an 
assault  with  intent  to  commit  a  rape,  370;  punishmentt 
370 ;  evidence,  370.  Indictment  for  an  assault  with  inlcnt 
carnally  to  know  a  child  above  ten  and  under  twelve  yean, 
370;  punishment,  370;  evidence,  371.  Indictment  for  an 
assault  with  intent  to  oonmdt  sodomy,  372;  pamshment^ 
372;  evidence,  372. 

Asses,  within  the  meaning  (^  the  statute  against  kilfing  catdc 
270. 

Assignments  of  perjury,  427. 

Assisteis.     See*'Aidert:' 

Asylum,  public,  how  described  in  an  Indictment,  29.  Goods  and 
chattels  provided  for  and  at  the  expense  of  counties,  ftc,  to  be 
used  in  or  with,  larceny  o^  how  described  in  an  indictment^ 
29,30. 

Attachment  against  a  witness  fox  non-attendance,  148. 

Attainder,  no  plea,  unless  for  the  same  crimen  85. 

Attempts  to  commit  crimes.  Indictment  for  an  attempt  to  drown, 
soflbcate,  or  strangle,  with  intent  to  murder,  344;  pnnish- 
ment,  344 ;  evidence,  345.  Indictment  for  an  attempt  to 
poison,  338;  punishment,  339 ;  evidence,  339.  Indict- 
ment for  an  attempt  to  shoot  with  intent  to  murder,  345 ; 
punishment,  345;  evidence,  346.  Indictment  for  an  at- 
tempt to  shoot  with  intent  to  maim,  to  disfigure,  to  do  some 
grievous  bodily  harm,  or  to  prevent  or  resist  apprehenaon 
or  detainer,  350;  punishment,  350 ;  evidence,  350.  In&t- 
ment  for  an  attempt  to  rob,  220;  punishment,  220;  evi- 
dence, 220.    Indictment  for  an  attempt  to  commit  a  r^c^ 
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370  ;  punishinent,  370;  evidence,  370.  Indictment  for  atl 
attempt  carnally  to  know  a  child  above  ten  and  under  twelve 
years,  370;  punishment,  370;  evidence,  370.  Indictment 
for  an  attempt  to  commit  sodomy,  372;  punishment,  372; 
evidence,  372.  Indictment  for  an  attempt  to  commit  a  fe- 
lony, 352;  punishment,  352;  evidence,  352.  Indictment 
for  attempting  to  bribe  a  constable,  434 ;  punishment,  435 ; 
evidence,  435. 

Attorney,  privileged  from  giving  evidence  against  his  client,  in 
what  cases,  138. 

Attorney^  applying  to  his  own  use  money  or  securities  intrusted  to 
him  for  a  specific  purpose,  indictment  for,  233 ;  punishment, 
234;  evidence,  234.  Converting  to  his  own  use  any  chat- 
tel, security,  or  power  of  attorney,  intrusted  to  him  for  safe 
custody,  or  for  any  special  purpose,  indictment  for,  235 ; 
punishment,  235;  evidence,  235. 

Autrrfois  acquit,  plea  of,  82.  In  what  cases^  82.  Form  of  it, 
83.  Replication  to  it,  84.  Proceeding  upon  it,  84.  £vi- 
denee  necessary  to  support  it,  84.  Judgment  upon  it,  85. 
In  felony  and  treason  die  defendant  must  plead  over,  83. 

■Autrefois  attaint,  no  plea,  unless  for  the  same  crime,  85.  Form  of 
it,  85. 

Autrefait  convict,  no  plea,  unless  for  the  same  crime,  85.  Form  of 
it,  85. 

Averments,  how  made,  51.  In  indictments  for  libel,  in  what 
cates  necessary,  398.  In  indictments  for  forgery,  in  what 
cases  necessary,  281.     Divisible  averments,  99. 


B. 

Bailee,  larceny  by,  in  what  cases,  174 — 1 78.  Larceny  from,  how 
stated,  27,  28;  and  proved,  163,  164.  Larceny  from,  by 
the  owner,  how  stated,  28 ;  and  proved,  164.  168.  Larceny 
from,  by  a  joint  tenant,  in  what  cases,  169. 

Bailor,  larceny  by,  of  his  own  goods,  in  what  cases,  169. 

Bank  of  England,  embezzlements  by  clerks  of,  161.  230« 

.Bank  of  England,  prosecutions  by,  for  forgery,  proceedings  upon, 
291. 

Bank  notes,  forgery  of.  Indictment  for  forging  and  uttering  a 
bank  note,  289;  punishment,  290;  evidence,  290.  Indict- 
ment for  having  a  forged  bank  note  in  his  possession,  290 ; 
punishment,  291;  evidence,  291. 

Bank  notes,  stealing,  160,  192.  Indictment  for,  192;  punish- 
ment, 192;  evidence,  192. 

Bank  prosecutions.  See  **Bank  of  England" 

Bank  of  the  sea,  or  of  a  river,  canal,  or  marsh,  cutting  or  break- 
ing down,  whereby  lands  are  overflowed  or  damaged,  in- 
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871;piindHMiit,S71;«fidaMe,871.  Cutting 
OS,  dnwii^  op,  m  remomg  ^pthtt,  chalk  or  materialB,  &c. 
froin,  indicdiicnt  tm,  272 ;  fwinithnHint,  272 ;  evidence  272. 

Banker,  appijnng  to  hii  o«m  vae  awney  or  eecnritiet  intruted  to 
him  far  a  specific pmpoae,  indictmeiit  for»233;  pwririimffnt, 
234;  evidence,  234 :  convertiBg  to  his  own  ue any  chatteC 
aecnrity,  or  power  of  attorney,  intmsted  to  bim  fior  safe  cns^ 
tody,  or  for  any  special  porpose,  indtctmcnt  &r,  235;  pu- 
Ishment,  235;  evidence,  235. 

Banker's  dnft.  S^'^Ckeq^r  "  Ewibexxkmtat:' 

Bankmpt,  pwwrfdhigs  in  eoaumssions  o^  how  proved,  122. 

Bankrupt,  embexalement  by,  230. 

Bankrupt,  comanasioneri  i^  power  of,  to  cniwiiiit,  363» 

Baptism,  how  proved,  125;  register  oi^  125.  Forging  entry  ci, 
3»]. 

Baig^  stealing  ficom,  in  port,  or  in  n  liver  or  canal,  indictment 
fox,  212;  pwusbment,  212;  evidence,  212. 

Barking  traes.  Sm  *<2Vvn," 

Bam,  setting  fire  to,  indictment  fiv,  255;  pBnishment^-255;  evi- 
dence, 255.  Sifltooriy  demolishing,  polling  down,  or  de- 
stroying, or  beginning  to  do  so,  indictment  for,  441) :  poniah> 
ment,  449;  evidence,  45d. 

Baron  and  Feme.  See  *^  Husband,'*  ^  Wife,** 

Barrister,  privileged  from  giving  evidence  against  his  cBent,  in 
what  cues,  138. 

Bastard^  how  described  in  an  indietaent,  27.  In^ctment  against 
a  woman  for  the  mnrder  of  her  bastard  child,  333;  evidence, 
334.  Verdict  of  concealment  of  the  birth  of,  upon  an  in- 
dictment for  mnrder,  334. 

Battery,  what,  340.  How  justified,  340.  Se  defendendoy  342, 
in  defence  of  the  party's  possession,  342;  in  the  execution 
ofpiocess,342.    See  **  AttauU."    "Beathig:* 

Bawdy-house,  indictment  for  keepli^,  481;  punishment,  481; 
evidence,  482. 

Beast,,  (not  the  subieet  of  larceny  at  common  law),  stealing,  punish- 
ment, 162.  Haraig  possession  of,  or  of  the  skin  tbereol^ 
punishment,  168,  163. 

Beating,  indictment  fiir  murder  by,  330L 

Beating  or  wounding  deer  keepers,  in  the  execution  of  tbeir  duty, 
indictment  for,  355;  punishment,  356;  evidence,  356. 

Benefit  of  deigy,  abolished,  73.  What  felonies  only  are  capiul^. 
516. 

Bestiality,  indictment  for,  371;  punishment,  372;  evidence^  372. 
Attempt  to  commit,  372. 

Bible,  entry  in,  in  what  cases  evidence,  126. 

Bigamy,  indictment  for,  475;  venue,  17 ;  punishment,  479;  evi> 
dence  on  the  pact  of  the  prosecution,  47&;  evidence  fat  tfaft 
diE^fondant,  478« 
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Bin  for  money  or  the  payment  of  money,  stealing,  160. 192; 

<        indictment  for,  192;  punishment,  192;  evidence,  192. 

Bill  of  exchange.  See  "Bill,**  "Embezzlement,**  Indictment 
for  forging  and  uttering  a  bill  of  exchange,  292 ;  punish- 
ment, 294;  evidence,  294. 

Bill  m  eqaity,  how  proved,  120. 

Bird,  (not  the  sutyect  of  larceny  at  common  law),  steafing,  punish- 
ment, 162;  having  possession  ol^  or  of  the  plumage  thereof 
punishment,  162,  163. 

Bisth,  See^ConceaUiig.'*  .:^ 

Birth,  how  proved,  125. 

Bishop,  certificate  of,  in  what  cases  evidence,  126. 

Black  cawke.  See  "Mine.** 

Black  game.  See  "  Oame.** 

Black  lead.  See  "  Mine," 

Blasphemous  libel,  indictment  for,  405;  punishment,  405;  evi- 
dence, 405. 

Boat,  stealing  from  in  port,  or  in  a  river  or  canal,  indictment 
for,  212;  punishment,  212;  evidence,  212. 

Boqd.  See  "  Embezzlement,**  Indictment  for  forging  and  utter- 
ing a  bond,  296;  punishment,  297;  evidence,  297.  In- 
dictment for  stealing  a  bond,  192;  punishment,  192;  evi- 
dence, 192. 

Books  of  corporations  and  public  companies,  entries  in,  how 
proved,  126.  Poll  books  of  an  election,  how  proved,  126. 
Prison  books,  in  what  cases  efidence,  126. 

Boxmg,  killing  by,  316. 

Brass.  See  "Fixtures,** 

Breach  of  prison,  indictment  for,  417;  punishment,  417;  evi- 
dence, 418.  Indictment  for  conveying  piles,  fire,  to  a  pri- 
soner to  enable  him  to  break  prison,  41 S;  punbhment,  419 ; 
evidence,  419. 

Breach  of  trust  See  "Agent,**  "Attorney,**  "Banker,**  "Bro- 
ker,** "Factor,**  "Merchant.** 

Breaking,  wbaf,  in  burglary,  250;  actual,  250;  constructive,  251. 

Breaking  and  entering  a  church  or  chapel,  and  stealing  therein, 
indictment  for,  202;  punishment,  202;  evidence,  202. 
Breaking  out  of  a  church  or  chapel,  indictment  for,  203 ; 
punishment,  203;  evidence,  203.     See  "Housebreaking.*' 

Breaking  and  entering  a  building  within  the  curtilage,  and  steal- 
ingtheretn,  indictment  for,  207;  punishment,  206;  evidence, 
20i8.     Curtilage,  what  is,  208.  246. 

Breaking  and  entering  a  shop,  warehouse,  or  counting-house, 
indictment  for,  210;  punishment,  210;  evidence,  210. 

Bribery,  434.  Indictment  for  attempting  to  bribe  a  constable, 
434;  punishment,  435;  evidence,  435. 

Bridge.  See  "Mine,**  Indictment  for  not  repairing^  a  bridge, 
494;  pleas  and  evidence,  495. 
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Bridge,  public,  pulling  down  or  destroying,  indictment  for,  273; 
punishment,  273 ;  evidence,  273.  Injuring,  with  intent  to 
render  dangerous  or  impassable,  indictment  for,  273;  punish- 
ment, 273;  evidence,  274,  Larceny  of  the  materials  or 
tools  provided  for  the  repair  of,  how  described,  29,  30. 

British  colonies,  judgments  of  the  courts  in,  how  proved,  124. 

Broker,  applying  to  his  own  use  money  or  securities  intrusted  to 
him  for  a  specific  purpose,  indictment  for,  233 ;  punishment, 
234 ;  evidence,  234.  Converting,  to  his  own  use  any  chattel, 
security,  or  power  of  attorney,  intrusted  to  him  for  safe  cus- 
tody, or  for  a  special  purpose,  indictment  tar,  235 ;  punish- 
ment, 235;  evidence,  235. 

Buggery.    See  "Infamous  Crime,"  **  Sodomy." 

Building.    See  "  Breaking  and  Entering." 

Building,  public,  goods  and  chattels  provided  for  and  at  the  ex- 
pense of  counties,  &c.  to  repair  or  to  be  used  in  or  with,  lar- 
ceny of,  how  described,  29,  30. 

Building  or  erection  used  in  carrying  on  any  trade  or  manu&c- 
ture,  setting  fire  to,  indictment  for,  255;  punishment,  255; 
evidence,  255.  Riotously  demolishing,  pulling  down,  or  de- 
stroying, or  beginning  to  do  so,  indictment  fi>r,  449;  punish- 
ment, 449 ;   evidence,  450. 

Bull.     See  "  Cattle." 

Buoy,  cutting  away,  casting  adrift,  removing,  altering,  defiuang^ 
sinking,  &c.  or  injuring  or  concealing,  indictment  for,  270; 
punishment,  270;  evidence,  271. 

Buoy  rope,  cutting  away,  casting  a-drift,  removing,  altering,  de- 
feeing,  sinking,  &c,  or  injuring  or  concealing,  indictment 
for,  270;  punishment,  270;  evidence,  271. 

Burglary,  242 — 255.  Indictment  for  burglary  and  larceny,  242; 
punishment,  243;  evidence,  243 — 254.  Indictment  for 
burglary  by  breaking  out  of  a  house,  254;  punishment, 
254;  evidence,  255. 

Burglary  in  a  church,  250. 

Burglary  in  the  apartmento  of  a  lodger,  how  laid,  849  s  in  the 
room  of  a  guest  in  an  inn,  how  laid,  248. 

Burglariously,  necessary  in  indictments  for  buighury,  45. 

Burial,  how  proved,  125. 

Burning.  See  "Areon."  Burning  and  setting  fire  to  ships  of  war, 
in  dock  yards,  263;  or  beyond  seas,  19;  the  King's  stores, 
timber,  or  ammunition  of  war,  or  the  places  where  the  same 
are  kept,  263,  19;  the  works,  or  ships  or  vessels  lying  in 
or  being  in  any  canal,  or  in  any  of  the  docks,  basins,  cuts  or 
other  works  of  the  port  of  London,. 263 ;  any  magazines  or 
stores  of  powder,  or  ship,  boat,  ketch,  hoy,  or  vessel,  or  the 
tackle  or  furniture  thereunto  belonging,  not  appertaining  to 
an  enemy  or  rebel,  263. 

Bustard.    See  "  Game." 
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Calf.     Set  "  CattU:* 

Canal,  lock,  sluice,  floodgate,  or  ether  Work  on,  throwing  down, 
levelling,  or  destroying,  indictment  for,  271;  punishment,  272; 
evidence,  272.  Opening  floodgates,  or  doing  other  injury  to 
canaU,  with  intent  and  so  as  to  obstruct  the  navigation,  in- 
dictment for,  272;  punishment,  273;  evidence,  273. 

Canal  bank  or  wall,  cutting  and  breaking  down,  whereby  lands 
are  overflowed  or  damaged,  or  are  in  danger  of  being  so,  in- 
dictment for,  271;  punishment,  27 1 ;  evidence,  27 1.  Cutting 
off,  drawing  up,  or  removing  piles,  chalk,  or  materials,  &c  fixed 
in  the  ground  or  used  to  .secure  any  canal  bank  or  wall,  in- 
dictment for,  272 ;  punishment,  272 ;  evidence,  272. 

Canal,  vessel,  barge,  or  boat  on,  stealing  from,  indictment  for,  212; 
punishment,  212;  evidence,  212. 

Cannel  coal.     See  " Mine" 

Capital  felonies,  what  are,  516. 

Captain  of  a  merchant  vessel.     See  "  SeamanJ* 

Caption  of  an  indictment,  23 ;  form  of  it,  23. 

Cards.     See  "  Gaming," 

Carnally  abusing  a  child  under  ten  years,  indictment  for,  369 ; 
punbhment,  369 ;  evidence,  369.  Carnally  abusing  a  child 
above  ten  and  under  twelve  years,  indictment  for,  369 ;  punish- 
ment, 369;  evidence,  370.  Indictment  for  an  attempt  to  do 
so,  370;  punishment,  370;  evidenee,  S71.     See  "  Rape." 

Carriage.    See  "  Fenue" 

Carrier,  larceny  by,  175;  servant  of,  larceny  by,  176. 

Carrying  away,  what  necessary  to  constitute  larceny,  178. 

Catholics,  disturbing  the  public  worship  o^  502. 

Cattle — horse,  mare,  gelding,  colt,  or  filly,  bull,  cow,  ox,  heifer, 
or  calf,  ram,  ewe,  sheep,  or  lamb,  stealing,  indictment  for,  180; 
punishment,  180;  evidence,  180;  killing  with  intent  to  steal 
the  carcase  or  skin,  or  any  part  of  the  cattle  so  killed,  in- 
dictment for,  181  r  punishment,  181;  evidence,  181.  Killing 
maiming,  or  wounding  any  cattle,  indictment  for,  276; 
punishment,  276;  evidence,  276. 

Cautions  to  be  observed  in  admitting  presumptive  or  drcumstan- 
tial  evidence,  115. 

Certainty  required  in  an  indictment,  &c.,  23 — 40 ;  certainty  as 
to  the  party  indicted,  23  x  certainty  as  to  the  person  against 
whom  the  offence  was  committed,  27;  certainty  as  to  time 
and  place,  32;  certainty  as  to  the  facts,  circumstances,  and 
intent  constituting  the  offence,  36;  certainty  to  a  certain 
intent  in  every  particular,  what,  and  in  what  cases  requisite, 
39;   certainty  to  a  common  intent,  what,  and  in  what  cases 
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reqidaite,  39;  certainty  to  a  certain  intent  in  general,  whaC^ 
and  in  what  caacs  requiaite,  39. 

Certainty  required  in  stating  matter  of  inducement,  40. 

Certainty  required  in  an  indictment  for  perjury,  40. 

Certainty  required  in  statutes  enhancing  punishment,  or  creating 
new  (fences,  46.  * 

.Certificate  of  the  substance  of  a  former  conviction,  where  evi- 
dence,—upon  an  indictment  for  a  snbsequcnt  felony,  118, 
upon  an  indictment  for  an  escape,  416,  upon  an  indiilBent' 
for  a  rescue,  421,  upon  an  indictment  for  returninJiPbm 
transportation,  423.  Form  of  it,  4 1 6.  Uttering  a  foke  cer- 
tificate, ptmishment,  302. 

Certificates  of  bishops,  in  what  cases  evidence,  126;  of  consuls 
abroad,  not  evidence,  126;  of  judges  in  Wales  formerly 
were  evidence,  126 ;  of  magistrates  as  to  a  road  being  in  re- 
pair, 126;  of  justices  upon  an  assault,  343;  of  the  Apothe- 
caries* company,  126. 

Certificates  of  baptism,  125;  ofborial»  125;  or  marriage,  125. 
Forgery  of,  301. 

Chains,  murderers  may  be  hung  in,  308. 

Challenge  to  fight,  indictment  for  sending,  455;  punishment, 
456;  evidence,  456.  Indictment  for  provoking  a  man  to 
send  a  challenge,  456;  punishment,  456;  evidence,  456. 

Chapel.    See  "  CkurcK" 

Character,  evidence  as  to,  104.  Evidence  as  to  the  character  of 
a  witness,  141. 

Chase.    See  *<  Deer.** 

Cheating,  237 — 242.  Indictment  for  obtaining  goods  by  false 
pretences,  237 ;  punishment,  237 ;  what  false  pretences  are 
within  the  sutute,  237—239 ;  evidence,  239, 240.  Obtain* 
ing  money  by  assuming  the  name  of  another,  239.  Indict- 
ment for  selling  by  fiilse  scales,  241 ;  punishment,  242;  evi- 
dence, 242.     Indictment  for  selling  by  false  wdghts,  241. 

Chelsea  hospital,  property  o^  how  described,  30,  31. 

Cheque  upon  a  banker,  indictment  for  forging,  295 ;  punishment, 
295;  evidence,  295.  Larceny  of,  160.  192;  indictment  for, 
192;  punishment,  192;  evidence,  192.  Embezalement  of, 
228 — 236.  Cheque  upon  a  banker  with  whom  the  drawer 
iias  no  account,  obtaining  money,  &c  upon,  how  punish- 
able, 238.  296. 

Child,  capability  of,  to  commit  crimes,  10,  11. 

Child  may  be  a  witness  for  or  against  his  parent,  138;  may  ju^t 
tify  a  battery,  342,  or  even  a  homicide,  320,  in  defence  of 
his  parent 

Child-stealing.  Stealing,  decoying,  or  enticing  away  a  child  under 
the  age  of  ten  years,  indictment  for,  366 ;  punishment,  366 ; 
evidence,  367.    Receiving  stolen  children,  366. 

Child-murder,  indictment  for,  333;  verdict  of  concealing  the 
birth  upon  an  indictment  for,  334;  evidence,  334. 
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Chotes  in  aethn,  not  the  subject  of  larceny  at  common  law,  1 60 ; 
how  far  altered  by  statute,  160,  161. 

Christening,  how  proved,  125. 

Christian  name  of  the  defendant  in  an  indictment  or  informadonf, 
24. 

Chucch  or  chapel,  breaking  and  entering  and  stealing  in,  indict- 
ment for,  202;  punishment,  202;  evidence,  202.  Break- 
ing out  of,  indictment  for,  203;  punishment,  203;  evidence, 
203.  Setting  fire  to,  indictment  for,  259 ;  punishment,  260 ; 
.  ^idence,  260.  Riotously  demolishing,  pulling  down,  or 
•  oBtroying,  or  beginning  to  do  so,  indictment  for,  449 ;  pu- 
nishment, 449 ;  evidence,  450. 

Cinque  ports,  ofiences  within  the  jurisdiction  of,  271. 

Circumstantial  evidence,  113 — 115.  Cautions  to  be  observed  in 
receiving  it,  US'. 

Claim  of  right,  taking  goods  under,  not  larceny,  166. 

Clergy,  benefit  of  it,  abolished,  73.  What  felonies  only  shall 
be  capital,  516. 

Clerks,  embezzlement  by.  See  **  Embetzlement,**  Larceny  by, 
indictment  for,  179;  punishment)  179;  evidence,  180. 

Clipping  coin.     See  **  Coin." 

Coach.     See  "  Venue." 

Coach-house,  setting  fire  to,  indictment  for,  259;  punishment, 
260;  evidence,  260.  Riotously  demolishing,  pulling  down, 
or  destroying,  or  beginning  to  do  so,  indictment  for,  449 ; 
pumahment,  449;  evidence,  450.  * 

Coal.    See**  Mine." 

Codicil.     See  «  Wilk" 

Coin  of  the  realm,  ofiences  relating  to  the,  384.  Indictment  for 
counterfeiting  the  King's  money,  384;  punishment,  384; 
evidence,  384.  Indictment  for  counterfeiting  copper  money, 
885 ;  punishment,  886 ;  evidence,  386.  Indictment  for 
dipping,  rounding,  and  filing  the  current  coin,  386;  pun- 
islunent,  386;  evidence,  386.  Indictment  for  uttering 
counterfeit  money,  387 ;  punishment,  387;  eridence,  387. 
Indictment  for  a  subsequent  uttering,  387;  punishment, 
888 ;  evidence,  388.  Indictment  for  uttering  twice  in  ten 
days,  389;  punishment,  389;  evidence,  889.  Indictment 
for  uttering  counterfeit-money,  having  other  counterfeit  mo- 
ney at  the  same  time  in  his  possession,  389 ;  punishment, 
889 ;  evidence,  390.  Indictment  for  putting  off  counterfeit 
money  at  a  lower  rate  than  by  its  denomination  it  imports, 
390;  punishment,  391;  evidence,  891.  Indictment  for  the 
like  as  to  copper  money,  392;  punishment,  392;  evidence, 
392.  Indictment  for  procuring  counterfeit  money  with  in- 
tent to  utter  it,  3^2;  punishment,  392;  evidence,  398.  In- 
dictment for  having  coining  tools  in  his  possession,  398; 
punishment,  893 ;  Evidence,  304.    Indictment  for  conceal- 
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ing  luch  tools,  394;  punishmeiit,  394;  evidence,  394. 
OUier  offences  relating  to  coin,  395.  Witliin  what  time  the 
indictment  must  be  preferred,  57. 

Coin,  foreign,  offences  relating  to,  395. 

Coining  tools,  indictment  for  having  in  his  possession,  393;  pun- 
ishment, 393;  evidence,  394.  Indictment  for  concealing 
such  tools,  394;  punishment,  394;  evidence,  394. 

Colonies,  British,  judgionents  in  the  courts  of,  how  proved^  124. 

Colt.    See'^OUtU." 

ComMnatioos  by  workmen,  514.  Assaults  in  pursuance  of  com- 
binations to  raise  the  rate  of  wages,  indictment  finr,  353; 
punishment,  354;  evidence,  354. 

Commencement  of  an  indictment,  2;  of  aaecond.count,  56;  of 
an  information  ex  <^ficio,  64;  of  an  information  by  the  Has^ 
ter  of  the  Crown-office,  70;  of  spedal  pleas,  74, 75.  80.  83; 
of  replication,  74.  76.  81;  of  rejoinder,  81. 

Commisnon  of  an  offience,  how  far  it  detracts  from  the  credit  of  a 
witness,  141. 

Commissioners  of  bankrupt,  authority  of,  to  commit,  363. ' 

Commissioners  of  sewers,  property  under,  how  described  in  an 
indictment,  30;  and  proved,  166. 

Common  recovery,  how  proved,  119. 

Common  nuisance.     See  **  Nuisauee" 

Companies,  public,  entries  in  the  books  ot,  how  proved,  126. 

Companies,  public,  forgeries  relating  to,  303. 

Companies,  joint-stock,  how  described  in  an  indictment,  29. 

Comparison  of  band*  writing,  in  what  cases  evidence,  130,  131. 

Compassing  the  King's  death.    See  *'  Treason,** 

Competency.     See  **  Incompetency." 

Compounding  felony,  indictment  for,  440;  punishment,  441; 
evidence,  441.  Taking  a  reward  for  the  recovery  of  stolen 
property,  indictment  for,  441;  punishment,  442;  evidence, 
442. 

Concealing  the  birth  of  a  child  by  secret  burying,  &c.,  indict- 
ment for,  335;  punishment,  335;  evidence,  335.  Verdict 
of,  upon  an  indictment  for  child  murder,  334. 

Concealing  coining  tools,  indictment  for,  394;  punishment,  394; 
evidence,  394. 

Concealing  wills,  codicils,  or  other  testamentary  instruments,  in- 
dictment for,  184;  punishment,  184;  evidence,  184. 

Conclusion  of  an  indictment,  51 ;  of  an  information  e*  qfido, 
64 ;  of  an  information  by  the  master  of  the  crown  office, 
70;  of  special  pleas,  74,  75.  80;  of  replication,  81;  of  re- 
joinder, 81. 

Confesnons,  kinds  of,  108;  when  made  in  open  court,  108; 
when  the  defendant  submits  to  a  fine,  108 ;  upon  an  exam- 
ination before  magistrates,  108;  or  to  any  other  person, 
108.    They  must  be  voluntary,  108 ;  if  made  through  pro« 
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miaes  of  fovour,  &c.|  they  shall  not  be  receWed  in  evidence, 
108,  109;  although  fiicts  arising  from  them  may,  110. 
How  proved,  110,  111.  Effect  of,  112.  They  are  suffi- 
cient, without  confirmation,  112.  They  are  evidence  only 
against  the  party  who  made  them,  and  not  against  his  ac- 
complices, 113. 

Conies,  caking  or  killing  in  the  night-time,  indictment  for,  19S ; 
punishment,  198;  evidence,  198. 

Conservatory.     See  "  Fruit,"  "  Roots," 

Conspiracy,  what,  510.  Indictment,  generally,  511.  Venue, 
21.  512.  Evidence,  generally,  97.  102.  376.  Indictment 
for  a  conspiracy  to  charge  a  man  with  a  crime,  508;  pun* 
ishment,  510 ;  evidence,  512.  Indictment  fbr  a  conspiracy 
to  commit  a  crime,  512. 

Conspiracy,  assault  in  pursuance  of,  to  raise  the  rate  of  wages, 
indictment  for,  353;  punishment,  354;  evidence,  354. 

Constable.  See  **  Officer,"  Indictment  for  refusing  to  serve  tba 
office  of  chief  constable,  504;  punishment,  504;  evidence, 
504.  Indictment  for  refusing  to  serve  the  office  of  petty 
constable,  505. 

Construction,  general  rule  of,  for  criminal  statutes,  49. 

Constructive  taking,  in  larceny,  what,  170 — 178.  Distinction 
between  a  constructive  taking  in  larceny,  and  an  embezzle* 
ment,  170—178. 

Consul,  certificate  of,  not  evidence,  126. 

Contempt,  arrest  for,  a  justification  for  imprisonment,  363. 

Contents  of  a  deed,  how  proved,  127,  128. 

Conveyance.     See  "  Deed," 

Conviction,  in  what  cases  it  renders  the  party  incompetent  as  a 
witness,  134. 

Conviction,  certificate  of,  in  what  cases  admissible — upon  an  in- 
dictment for  a  subsequent  felony,  117;  upon  an  indictment 
for  an  escape,  416;  upon  an  indictment  for  a  rescue,  4S1; 
upon  an  indictment  for  returning  from  transportation,  423. 

Convictions  by  magistrates,  how  proved,  129. 

Copper.     See  "  Fixtures." 

Copper  money.     See  "  Coin," 

Coppice,  setting  fire  to,  indictment  for,  262;  pimishment,  262; 
evidence,  262. 

Copy  or  exemplification  of  a  record,  in  what  cases  evidence,  116, 
105. 

Cordage,  damaging  and  destroying  in  the  river  Thames,  271. 
See  "Stores," 

Corn.     See  "  Crops,"  "  Stacks." 

Coroners,  examinations  before,  when  evidence,  123. 

■  Corporation,  larceny  of  property  of,  how  described,  31;  and 
proved,  165. 

Corporation  books,  entries  in,  how  proredi  126,  127;  inspection 
of,  in  what  cases  granted,  127. 
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CanttAaOf  in  what  cases  a  justification  isr  a  battny,  341 ;  kUl- 
ii^  by»  319;  in  what  cases  nrarder,  319;  in  what  cases 
manslanghter,  319;  in  what  cases  nusadventnie  only, 
819. 

Costly  npon  an  infinrmation,  71;  of  a  protecntion,  tee  "  Bx~ 
pentes" 

Cotton  goods,  in  any  stage  of  manafiutnie,  stealing,  indktment 
for,  211;  punishment,  211;  eridence,  21 1. 

Cotton  goods  in  the  loom,  &c.,  or  hi  any  stage,  &c,  of  mamilac- 
tnre,  cutting,  breaking,  or  destroyii^  or  damaging  widi  in- 
tent to  destroy  or  render  useless,  indictment  for,  263 ;  pun- 
ishment, 263 ;  evidence,  263.  Cutting,  ftc.,  or  damaging 
ftc,  any  warp  or  shute  <^  ctMoa,  indictment  far,  264 ;  pun- 
ishment, 264;  eyideuce,  264.  Entering  a  house,  shop, 
building,  or  place  by  force,  with  intent  to  commit  these  of- 
fences, indictment  for,  264;  punishment,  265;  eridenoe, 
265. 

Counsel,  privileged  from  giving  evidence  against  lus  cBcnt,  in 
what  cases,  138. 

Counterfeiting.  See  "  Coin."  Counterfeiting  the  great  or  privy 
seal,  his  Majesty's  sign  manual,  the  seals  of  Scotland,  aita 
the  great  and  privy  seal  of  Ireland,  301. 

Counterfeit  money.    See  **  Coin." 

Counter-plea  of  dezgy,  abolished,  73. 

Counting  bouse,  breaking  and  entering  and  stealing  therein,  in- 
dictinentfor,  210;  punishment,  210;  evidence,  210. 

Counts,  cannot  be  struck  out  of  an  indictment,  56. 

County,  goods  provided  for  and  at  the  expense  o^  how  described 
in  an  indictment,  29,  30. 

County  court,  judgments  o^  how  proved,  122. 

Coursing.     See  *'  Deer." 

Court  baron,  judgment  of,  how  proved,  122. 

Courts  of  the  British  colonies,  judgment  o(,  how  proved,  124. 

Courts,  foreign,  judgments  of,  how  proved,  124. 

Courts,  inferior,  judgments  o^  how  proved,  122. 

Courts,  superior,  judgments  ot   See  "Evidenee."     ** Record." 

Court  rolls  of  a  manor,  how  proved,  122. 

Courts  of  record,  original  documents  belonging  to,  or  rdating  to 
matters  pending  therein — ^records,  writs,  returns,  panels, 
interrogatories,  depositions,  affidavits,  rules,  orders,  warrants 
oi  attorney — stealing,  indictment  for,  182;  punishment, 
182;  evidence,  182.  Taking  from  their  place  of  deposit,  or 
from  the  person  having  the  lawful  custody  of  them,  indict- 
ment for,  183;  punishment,  183;  evidence,  183.  Obliterat- 
ing, injuring,  or  destroying  them,  indictment  for,  183;  pun- 
isbuDoent,  183;  evidence,  183. 

Cow.    See  "  Cattle." 

Credit  of  witnesses,  in  what  it  consists,  and  how  ascertuned,  139. 
144. 
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Crops  of  corn,  grain,  or  pulse,  setting  fire  to,  indictment  for, 
262;  punishment,  262;  evidence,  262. 

Cross  examination  of  witnesses,  153. 

Curtilage,  what  is,  208.  246.  Indictment  for  breaking  and  enter- 
ing a  building  within,  and  stealing  therein,  207 ;  punish- 
ment, 208;  evidence,  208. 

Customs,  forgeries  relating  to,  302. 

Custom-house  officers,  shooting  at,  indictment  for,  357 ;  punish- 
ment, 358;  evidence,  358.  Maiming  or  wounding,  indict- 
ment for,  358 ;  punishment,  358  ;  evidence,  358.  Assault- 
ing or  obstructing,  indictment  for,  358;  punishment,  359; 
evidence,  359. 

Customs.   See  "  Smtigglmg" 

Cutting,  stabbing  or  wouding,  with  intent  to  murder,  indictment 
for,  346 ;  punishment,  346 ;  evidence,  346.  The  like  with 
intent  to  maim,  disfigure,  disable,  or  do  some  grievous 
bodily  harm,  or  to  resist  or  prevent  lawful  apprehension  or 
detainer,  346;  punishment,  347;  evidence,  347 — 349. 


D. 


Damaging  goods  with  intent  to  destroy  or  render  them  useless. 

See  "  Destroying," 
Day,  how  stated  in  an  indictment,  33. 
Dead  animals,  how  described  in  an  indictment,  45 ;  and  proved, 

158. 
Dead  bodies,  indictment  for  taking  up,  501;  punishment,  501; 

evidence,  501. 
Deaf  and  dumb  person,  capability  of  crime  of,  11 ;  may  be  a 

witness,  133. 
Death,  how  proved,  125;  in  what  cases  presumed  in  bigamy^ 

478. 
Debenture  for  money  or  payment  of  money,  stealing,  indictment 

for,  192;  punishment,  192;  evidence,  192. 
Debenture  for  payment  or  return  of  money  required  by  statutes 

relating  to  the  customs  or  excise,  forger]^  of,  302.     Exche- 
quer debentures,  forgery  of,  302. 
Declarations  of  a  dying  person,  when  received  in  evidence,  107. 
Decree  in  equity,  how  proved,  120. 
Deed,  its  contents  how  proved,  127 ;  execution  of  it,  how  proved, 

128. 
Deed  enrolled,  how  proved,  119. 
Deed  for  money  or  payment  of  money,  stealing,  indictment  for, 

192;  punishment,  192;  evidence,  192. 
Deed,  forgery  of,  indictment  for,  296;  punishment,  297 ;  evidence* 

297. 
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Deed  or  other  writing,  evidence  of  title  to  real  estate,  stealing 
indictment  for,  184;  punishment,  185;  evidence,  185. 

Deer,  coursing,  hunting,  snaring,  or  carrying  away,  or  killing  or 
wounding,  or  attempting  to  kill  or  wound,  in  the  inclosed 
part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land 
where  deer  shall  be  usually  kept,  indictment  for,  196; 
punishment,  197;  evidence,  197.  Indictment  for  the  like 
in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu  after 
a  previous  conviction,  197;  punishment,  197;  evidence,  198. 
Being  in  possession  of,  162.  Setting  snares  for,  162.  De- 
stroying any  part  of  a  fence  where  deer  are  kept,  162. 

Deer  keepers,  beating  or  wounding,  in  the  execution  of  their  duty, 
indictment  for,  355 ;  punishment,  356;  evidence,  356. 

Defects  cured  by  verdict,  77. 

Defence,  matter  of,  how  proved,  101. 

Defence.  See  ^Self-defence  "  A  battery,  342,  or  even  homi- 
cide, 817,  may  be  excused  in  a  parent  in  defence  of  his  child, 
a  husband  in  defence  of  his  wife,  a  servant  in  defence  of  his 
master,  or  vice  vend.    Killing  in  defence  of  property,  &c., 

320,  in  what  cases  justifiable,  320,  321;  in  what  not,  320, 

321.  Battery  in  defence  of  one's  possession,  342. 
Defendant,  in  what  cases  acquitted  to  enable  him  to  give  evidence 

for  a  co-defendant,  137. 

Degree,  addition  of,  24. 

Demanding  money  with  menaces  or  by  force,  with  intent  to  steal 
the  same,  indictment  for,  221 ;  punishment,  221 ;  evidence, 
221. 

Demurrer,  what  objections  must  be  taken  by,  77.  Form  of,  to 
an  indictment  or  information,  78 ;  joinder,  78.  Form  o^  to 
a  plea  in  bar,  78 ;  joinder,  79.  Proceedings  upon,  79.  Judg« 
men^  on,  79.      . 

Deposition.     See  "  Courts  of  Record," 

Depositions  in  the  admiralty  court,  how  proved,  122{  in  the  ec- 
clesiastical court,  how  proved,  121 ;  in  courts  of  equity,  how 
proved,  120. 

Depositions  upon  oath  before  a  magistrate,  how  proved,  and  in  ' 
what  cases  evidence,  123;  how  proved,  123;  how  taken, 
123. 

Desertion,  inducing  soldiers  to,  409. 

Destroying,  cutting  or  breaking,  or  damaging  with  intent  to  de- 
stroy or  render  useless  any  silk,  woollen,  linen,  or  cotton 
goods,  or  any  frame- work  knitted  piece,  stocking,  ho8e,HMr 
lace,  being  in  the  loom,  &c,  or  other  process  of  manufac- 
ture, indictment  for,  263 ;  punishment,  263 ;  evidence,  263. 
Destroying,  &c.,  or  damaging,  &c.,  any  warp  or  shute  of 
silk,  woollen,  linen,  or  cotton,  indictment  for,  264;  punish- 
ment, 264;  evidence,  264. 
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Destroying,  &c., machines,    See  " Machinery" 

Destroying,  &c.,  engines,  buildings,  &c.,  belonging  to  mines. 
See  "  Mine.** 

Destroying,  &c.,  buildings,  &c.,  riotously.     See  ** Riot" 

Destroying,  &c.,  ships  or  vesseb.    See  **  Ship," 

Destroying,  &c.,  works  belonging  to  a  navigable  river  or  canal. 
See  "Navigahle  River,"  "  Canah" 

Destroying,  &&,  a  public  bridge.     See  "  Bridge," 

Destroying,  &c.,  turnpike  gates,  &c.     See  *'  Turnpike," 

Destroying,  &c.,  the  dams  of  ponds,  &c.  See  '*  Fishpwd" 
"  Millpond," 

Destroying,  &c.,  hopbinds.     See  "  Hopbinds." 

Destroying,  &c.,  trees,  &c.     See  "  Tree." 

Destroying,  &c.,  fruit,  plants,  &c.     See  "  Fruit,"  "  Roots," 

Destroying,  &c.,  fish.    See  "  Fish," 

Destroying,  &c.,  wills  and  codicils.    See  "  WilU" 

Detainer,  forcible,  indictment  for,  450;  evidence,  450. 

Devise  of  lands,  how  proved,  1 30. 

Dice.     See  **  Gaming." 

Diploma,  not  evidence,  126. 

Disobeying  the  orders  of  a  magistrate,  439.  Indictment  against 
a  high  constable  for  disobeying  an  order  of  sessions,  439 « 
evidence,  440. 

Dissenting  chapel.    See  "  ChapeL" 

Dissenters,  protestant,  disturbing  the  public  worship  of,  502, 
503. 

Disturbing  public  worship,  502.  Indictment  for  disturbing  a 
congregation  of  baptists  during  divine  service,  502 ;  punish^ 
ment, -503;  evidence,  503. 

Dividend  warrant,  forgery  of,  indictment  for,  295 ;  punishmeqt, 
295 ;  evidence,  295.  Clerks  making  or  delivering  false  di* 
vidend  warrants,  302. 

Divisible  averments,  instances  of,  what  must  be  proved,  99. 

Dock,  stealing  goods  from,  indictment  for,  213;  punbhment,213; 
evidence,  213. 

Documents,  belonging  to  courts  of  record.  See  "  Courts  of  Re- 
cord." 

Dog,  stealing,  162. 

Domesday  book,  how  proved,  125. 

Draft  on  a  banker.     See  **  Cheque." 

Drain.    See  ^  Mine." 

Dredging  in  the  oyster  fishery  of  another,  indictment  for,  200; 
punishment,  200;  evidence,  200.  Dragging  on  the  ground  of 
such  fishery,  indictment  for,  201;  punishment,  201;  evi- 
dence, 201. 

Drowning,  indictment  for  murder  by,  331.    Indictment  for  an 
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attempt  to  drown  with  intent  to  mnrder,  344;  pnnbhment, 
.344;  evidence,  345. 

Drowning  a  mine,  indictment  for,  266;  punishment,  266;  evi- 
dence, 266. 

Drunkenness,  no  excuse  for  crimes,  11. 

Duel,  killing  in,  murder,  315;  all  are  principals  in,  6.  315.  518. 

Dumb  and  deaf  person.     See  "Deaf  and  dumb  pertoo." 

Duplicity  in  indictments,  49;  how  to  take  advantage  of,  49,  50. 

Dwelling-house.  See  "House***  Indictment  for  stealing  in, 
some  person  therein  being  put  in  fear,  204;  poaishmen^ 
205 ;  evidence,  205.  Indictment  for  stealing  to  the  value 
of  5/.  in,  205;  punishment,  206;  evidence,  206. 

Dwelling-house,  setting  £re  to,  indictment  for,  255 ;  punishment, 
255;  evidence,  256.  The  like  at  common  law,  indictment 
for,  259;  punishment,  259;  evidence,  259.  What  in  ar- 
son, 257. 

Dwelling-house,  riotously  demolishing  or  beginning  to  do  ao^  in- 
dictment for,  449;  punishment^  449;  evidence,  450. 

Dwelling-house,  what,  in  burglary,  243 — 247.  Ownership  of  i^ 
in  whom,  and  how  stated,  247->-250.  Local  atuatson  o^ 
250. 

Dying  dedarations,  when  received  in  evidence,  107. 


E. 

East  India  bonds,  forgery  of,  308. 

Ecclesiastical  courts,  libel,  answer,  depositions,  and  sentence  in, 
how  proved,  121;  practice  of,  how  proved,  121. 

Jl^eetum  does  not  imply  a  literal  copy,  43. 95. 

Embezilementf  by  clerks  or  servants,  or  persons  employed  in  that 
capadty,  indictment  for,  228;  pmiishment,  230;  evidence, 
230. 

Embezzlement  by  officers  and  servants  of  the  Bank  of  England, 
230;  by  persons  to  whom  money,  or  securities  for  money, 
shall  be  issued  for- the  public  service,  230 ;  of  letters  by  ser- 
vants in  the  post  office,  230;  by  bankrupts,  230;  by  insol- 
vants,  230 ;  from  Chelsea  Hospital,  230 ;  from  Greenwich 
Hospital,  230;  from  warehouses  tfaeongh  the  misconduct  of 
custom  house  officers,  230. 

Embezzling  the  King's  stores,  indictment  for,  410 ;  punishment, 
410;  evidence,  410. 

Enemy.     See  **  Adhering,**  "  Treaton.** 

Engine.     See  " Machinery" 

Engrossing,  what,  474.  Indictment  for,  474;  punishment,  474; 
evidence,  474. 

Entering  a  building  by  force,  with  intent  io  destroy  or  render 


useless  goods  in  the  process  of  nMuml«ctiire»  or  machinery, 
indictment  for,  264;  punishment,  265;  evidence,  265. 

Entry,  what,  in  burglary,  253. 

Entry,  forcible,  into  a  freehold,  indictment  for,  451;  punish- 
ment, 451 ;  evidence,  451.  Into  a  leasehold,  453.  Indict- 
ment for  the  same  at  common  law,  454;  pnnishmeni,  455 ; 
evidence,  455. 

Equity,  bin,  answer,  depositions,  and  decrees  in  court  o^  how 
proved,  120. 

Equity,  documents  belonging  to  court  o^  stealing.  See  "  Courts 
ofReaord." 

Escape,  413.  Indictment  against  a  constable  for  a  negligent  es- 
cape, 413;  pumshment,  414;  evidence,  414.  Indictment 
for  escaping  out  of  the  custody  of  a  constable,  415 ;  punish- 
ment, 415 ;  evidence,  415.  Indictment  against  a  gaoler  for 
a  voluntary  escape,  415;  pui^shment,416;  evidence,  416. 
Aiding  a  prisoner  to  escape,  419.  Indictment  for  conveying 
files  to  a  prisoner,  to  enable  him  to  escape,  418;  punish- 
ment, 419;   endence,  419. 

Evkbnce,  88—155. 

I.  What  allegaiiotu  must  be  proved,  SS,  Time,  88.  Place,  89. 

The  offence  charged,  91 — 101.    Matter  of  defence,  &c., 
101.     Matter  not  alleged,  in  what  cases,  101 — 104. 

II.  The  manner  of  proving  the  mattereput  in  itaue,  105. 

1.  AdmUtioM  and  eonfesnons,  108 ;   in  what  cases, 

108;  how  proved,  110;  efibct  of,  112. 

2.  Presumptiont,  or  circumstantial  evidence,   113 — 

115. 

3.  Written  evidence,  116—131. 

— Records,  116;  public  statutes,  116;  private  sta- 
tutes, 116;  records  of  the  King's  courts,  116 — 
tSO;  records  of  inferior  courts,  117;  writs,  118; 
judgments  oftlie  House  of  Lords,  119;  convic- 
tions before  justices  of  the  peace,  119;  fines  and 
recoveries,  119;  deeds  enrdled,  1 19 ;  letters  pa- 
tent, 119. 

— Matters  quasi  of  record,  119;  proceedings  in  par- 
liament, 119;  proceedings  in  courts  of  equity, 
120;  proceedings  in  courts  of  law,  120;  proceed- 
ings in  courts  of  law,  not  being  records,  120,  such 
as  rules,  120,  judges' orders,  120,  affidavits,  120; 
proceedings  in  the  ecclesiastical  courts,  121;  in- 
cluding probates  of  wills,  121,  and  letters  of  ad- 
ministration, 121;  proceedings  in  the  court  of 
admiralty,  122j  proceedings  in  inferior  courts, 
122,  such  as  judgments  in  the  county  court,  or 
court  baron,  122,  the  court  rolls  of  a  manor,  122, 
proceedings  on  conmilssions  of  bankrupt,  122, 
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judgments  or  proceedings  of  the  insolvent  ooartf 
122,  informations  and  depositions  before  magis- 
trates, 123;  proceedings  in  foreign  courts,  124; 
public  surveys,  inquisitions,  &c.,  125;  registers, 
&C.,  125;  certificates,  &c.,  126;  ancient  terriers, 
surveys,  8fc,  126;  corporation  books,  and  the 
books  of  public  companies,  126;  public  acts  of 
state,  127. 
—  Written  instruments  of  a  private  nature,  127; 
deeds,  127;  wills,  130;  other  writings  not  un- 
der seal,  130;  hand> writing,  how  proved,  130. 
4.  Parol  evidence^  131 — 155. 

—In  what  cases  receivable,  131,  132. 
—Incompetency  of  witnesses,  133 — 139;  from  want 
of  discretion,  133;  from  want  of  religion,  133; 
from  infamy,  134;  from  interest,  135,  136;  from 
being  parties  to  the  suit,  136;  from  relation  to 
the  parties,  137—139. 
— Credit  of  witnesses,  139 — 144.  From  their  know* 
ledge,  139;  from  their  disinterestedness,  140;  froQi 
their  integrity,  140;  from  their  veracity,  .141 — 
143 ;  from  their  being  sworn  to  speak  die  truth, 
143,  144. 
—The  number  of  witnesses  requisite,   145.     At 
common  law,  145;  by  statute,  145*.  Upon  an  in- 
dictment for  peijury,  145. 
— Process  against  witnesses,  145;    subpoena,  146; 
subpoena  duces  tecum,  147 ;  HaJteas  corpus adies- 
t^andum,  147. 
-^Privilege  of  witnesses  from  arrest,  148. 
— ^Penalty  for  non-attendance  of  witnesses,  148. 
— Witnesses'  expenses,  149 ;  in  felonies,  149 ;  in  mis- 
demeanors, 149. 
-—Rewards  to  witnesses,  in  what  cases,  150. 
— Examination  of  witnesses,  151;  examination,  151; 
cross-examination,  153;  re-examination,  154. 
Evidence  must  tend  Erectly  to  the  proof  or  disproof  of  the  mat' 
ter  in  issue,   101.  104;    and  the  best  possible  evidence 
must  be  produced,  105. 
Evidence,  hearsay,  106. 

Evidence,  presumptive,  what,  113;  violent  presumptions,  114; 
probable  presumptions,   114;    rash  or  light  presumptions, 
114;  presumptions  of  law,  115.    Cautions  to  be  observed 
in  receiving  this  evidence,  115. 
Evidence,  secondary,  106. 

Evidence  g^ven  upon  a  former  trial,  bow  proved,  118. 
Evidence  of  former  convictions,  in  what  cases  a  certificate  is,  upon 
an  indictment  for  a  subsequent  felony,  llS,  upon  an  indict- 
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ment  foir  an  escape,  416,  upon  an  indictment  for  a  rescue, 
421,  upon  an  indictment  for  returning  from  transportation, 
422. 

Evidence  before  the  grand  jury,  58. 

Ewe.  See** Cattle," 

Examination  of  witnesses,  151 — 155. 

Exception  in  a  statute,  when  to  be  stated  in  pleading,  48;  how 
proved,  98. 

Exchequer  bills,  forging,  302. 

Excuse,  matter  of,  may  be  given  in  evidence  under  the  general 
issue,  87. 

Excusable  homidde,  311 ;  not  punishable,  312. 

Execution  of  a  criminal,  in  what  cases  justifiable,  311. 

Execution  of  a  murderer,  at  what  time  to  take  place,  308. 

Execution  of  a  deed,  how  proved,  128. 

Ex  officio  information.   See  "  Information," 

Expenses  of  prosecutor,  in  what  cases  given  to  him,  149. 

Expenses  of  witnesses,  149. 

Express  malice,  313.     See  **  Murder." 

Expulsion,  when  to  be  proved  upon  an  indictment  for  a  forcible 
entry,  453. 

Extorting  or  gaining  money  from  a  man,  by  accusing,  or  threaten- 
ing to  accuse  him  of  an  infamous  crime,  is  robbery,  216. 
See  *' Infamous  crime" 

Extortion,  indictment  against  a  constable  for,  436;  venue,  436; 
punishment,  436 ;  evidence,  436. 


P. 

Factor  or  agent  pledging  for  his  own  use  the  goods  of  his  princi- 

pal  intrusted  to  him  for  sale,  indictment  for,  235 ;  punish^ 

ment,  236 ;  evidence,  236. 
False  imprisonment,  359 — 364.     Indictment  for  an  assault  and 

false  imprisonment,  359;   punishment,  359;  evidence  for 

the  prosecution,  359,  360;  evidence  for  the  defendant,  360 

—364. 
False  personation.     See  " Personation" 
False  pretences,  obtaining  goods,  &c.,  by,  indictment  for,  237; 

punishment,  237 ;  what  pretences  are  within  the  statute,  237 

—239;  evidence,  239,  240. 
False  lights.     See  "Ship," 
False  scales,  indictment  for  selling  by,  241;  punishment,  242; 

evidence,  242. 
False  signals.    See  "  Ship." 
False  weights  or  measures,  selling  by,  241. 
Farthing.     See'^Cdin." 
Feloniouslyi  requisite  in  indictments  for  felony,  45. 
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r«  coBpoandiq^  inJkliiiCiii  ftr,  440;  pamahment,  441  i 
crideaoey  441. 

Fdony,  sabseqnent,  indlctinent  §ar,  527;  pumshment,  537;  evi- 
dcDce,  528. 

Felony,  what^  capital,  516. 

Fences,  Ihre  or  dead,  post,  pale,  ornil,  or  stUe  or  gate,  ateafiog, 
catliii^  breaking,  or  ttmnring  down,  159.    See  "  Fiximnu*' 

Fcm,  growing,  setting  fire  to,  indictment  for,  262;  pnniaiunent, 
262;  evidence,  262. 

Fencts,  not  the  snl^ect  of  larceny,  162. 

Fighting,  killing  by,  314;  where  murder,  315, 316;  where  man- 
slaughter,  315,  316;  where  homidde  se  defmiemi^  316, 
317.     Homidde  of  or  by  a  stranger,  317. 

KgvieB,  when  allowaUe  in  an  indictment,  48. 

RUy.    Ac^CWlfe." 

Finding  of  an  indictmei^  58 — 60. 

Finding.     Se»  **  Gnods." 

Fine,  how  proved,  119. 

Fish,  taking  or  destroying,  in  any  water  sitnate  in  land  adjoin- 
ing or  belonging  to  a  dwdfii^bonae,  indictment  fat,  199; 
ponidunent,  199;  evidence,  199.  Taking  or  destroying  in 
a  private  fishery  dsewhere,  163;  taking  or  destroyiiy  by 
angfinga  163.  Patting  fime  or  other  noxious  materials  into 
a  fish  pond  or  water  to  kill  fish.  Indictment  fir,  275 ;  ponish- 
ment,  275;  evidence,  275. 

Fishpond*  or  water  whidi  is  private  property,  or  in  which  any 
person  has  a  private  right  oi  fishery,  breakii^f  or  destroying 
the  dam  of,  in^ctment  fi>r,  274;  punishment,  274;  evidence, 
275.  Patting  lime  or  other  noxious  material  Into,  to  kill 
fish,  indictment  fix-,  275;  punishment,  275;  evidence,  275. 

Fishery,  r%ht  o£     Su  '« AisL"  "Flsi^mid:"  **  Oy^lers." 

Rxtnres — glass,  or  wood  woik  bdmiging  to  any  building,  lead, 
iron,  copper,  brass,  or  otfao-  metal,  or  any  utensil  or  fixture, 
vrhedier  made  of  metal  or  other  material  fixed  to  any  boild- 
ing — Btpaling  or  rippii^  catting  or  breakittg  vrith  intHit 
to  steal,  indictment  fiw,  190;  pumshment,  190;  evidence, 
190.     Any  diing  made  of  metel,  fixed  in  any  land,  being 
private  property,  or  fiw  a  lenoe  to  a  dwelliag-faonse,  garden, 
or  area,  stealing  or  ripping,  &c,  indictment  fi>r,  191 ;  punish- 
ment, 191;  evidence,  191;  or  fixed  in  a  square,  street,  or 
other  place  dedicated  to  puUic  use  or  ornament,  stealing  or 
ripping,  frc,  indictment  finr,  191;  punishment,  1 92 ;  evidence, 
192. 
Fleet  books,  not  eridenoe  of  a  marriage,  125. 
Fkwdgates.     See  "  CanaL"  "Navigabie  river," 
Fordble  abduction.     See  "JbdmcHim." 

Fcnrdble  entry,  451.  Indictment  for  a  fiMrd^  entry  into  a  free- 
hold, 451;  punishment,  451;  eridenee,  45  K  Indictment 
for  a  forcible  entry  into  a  leasehold,  &c.,  453.     Indictment 
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for  a  forcible  detainer,  453 ;  evidence,  454.  Indictment  for 
a  forcible  entry  and  detainer  at  common  law,  454 ;  evidence, 
455. 

Foreign  coin,  offences  relating  to,  395. 

Foreign  country,  laws  of,  how  proved,  125. 

Foreign  courts,  judgments  of,  how  proved,  124. 

Foreign  language,  libel  &c.  in,  how  set  out,  42.  398;    how 
proved,  402. 

Forestalling,  what,  473;  indictment  for,  473;  punishment,  473; 
evidence,  473. 

Forgery,  280 — 305.  Indictment  for  forging  and  uttering  gene- 
rally, 280 — 282.  General  evidence  of  the  forgery,  282 — 
287.  130.  135;  general  evidence  of  the  uttering,  287,288. 
96,  97.  103.  Indictment  for  forging  and  uttering  a  bank 
note,  289;  punishment,  290;  evidence,  290.  Indictment 
for  having  a  forged  bank  note  in  his  possession,  290 ;  punish- 
ment, 291;  evidence,  291.  Indictment  for  forging  a  will, 
testament,  codicil,  or  testamentary  writing,  291;  punish- 
ment, 292;  evidence,  292.  Indictment  for  forging  and  ut< 
tering  a  bill  of  exchange  or  promissory  note,  292 ;  punish- 
ment, 294 ;  evidence,  294.  Indictment  for  for^ng  and  ut- 
tering an  undertaking,  warrant,  or  order  for  the  payment  of 
money,  295;  punishment,  295;  evidence,  295.  Indict- 
ment for  forging  and  uttering  a  deed,  bond,  or  writing  obli- 
gatory, 296;  punishment,  297;  evidence,  297.  Indictment 
for  ftnrging  and  uttering  an  acquittance  or  receipt,  either  for 
money  or  goods,  or  an  accountable  receipt  either  for  money 
or  goods,  or  for  any  note,  bill,  or  other  security  for  the  pay- 
ment of  money,  297 ;  punishment,  298 ;  evidence,  298.  In- 
dictment for  forging  and  uttering  a  warrant,  order,  or  request 
for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of 
any  note,  bill,  or  other  security  for  the  payment  of  moneys 
298 ;  punishment,  298 ;  evidence,  298.  Indictment  at  com- 
mon law  for  forging  a  fieri  facias,  299;  punishment,  300; 
evidence,  300. 

Forgery  in  other  cases,  as  to  the  seals,  301 ;  as  to  records,  301 ; 

as  to  the  revenue,  &c.,  302;  as  to  public  securities,  302;  as 

to  public  officers,  302 ;  as  ■  to  officers  in  the  army  and  navy, 

303 ;  as  to  public  companies,  303 ;  as  to  public  trade,  303. 

Forging,  instruments  of,  304. 

Frame.     See  "Machinery," 

Frames  for  forging,  304. 

Framework-knitted  piece,  in  the  loom,  &c.,  or  other  process  of 
manufacture,  cutting,  breaking,  or  destroying,  or  damaging 
with  intent  to  destroy  or  render  useless,  indictment  for,  268; 
punishment,  263 ;  evidence,  263. 
Friendly  societies,  property  of,  how  described,  30 ;  and  proved, 
166. 
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Fruit  or  vegetable  production  growing  in  a  garden,  ordmd, 
nursery  ground,  hot-house,  green-houae  or  conservatory, 
stealing,  destroying,  or  damaging  with  intent  to  steal,  first 
offence,  160;  second  offence,  indictment  for,  189;  punish- 
ment, 189;  evidence,  189;  destroying  or  damaging  with  in- 
tent to  destroy,  second  offisnce,  indictment  fin",  279 ;  ponish- 
ment,  279 ;  evidence,  279. 

Furnished  lodgings,  goods  in,  how  described,  28;  larceny  of 
goods  from,  indictment  for,  201. 

Furze,  growing,  setting  fire  to,  indictment  for,  262 ;  punishment, 
262 ;  evidence,  262. 


O. 

Game,  what  shall  be  deemed,  500;  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  bastards,  500. 

Game,  taking  in  the  night-time,  or  entering  land  armed,  for  that 
purpose,  third  ofience,  indictment  for,  498;  punishment, 
499;  evidence,  499.  Indictment  against  three  or  more, 
for  entering  land  in  the  night,  to  take  game,  armed,  499; 
punishment,  500;  evidence,  500.  What  shall  be  deemed 
night,  500. 

Gamekeepers,  or  the  owner  or  occupier  of  the  land,  or  any  per- 
son having  a  right,  or  reputed  right,  of  free  warren  or  free 
chase  therein,  or  the  lord  of  the  manor,  or  reputed  manor, 
or  any  gamekeeper  or  servant  of  the  persons  herein  men- 
tioned, or  any  person  assisting  such  gamekeeper  ur  servant, 
assaulting  or  offering  violence  towards,  indictment  for,  356; 
punishment,  357;  evidence,  357. 

Gaming,  indictment  for  winning  money  at  cards,  &c.,  by  fraud, 
497 ;  punishment,  497 ;  evidence,  497.  Indictment  for 
winning  more  than  10/.  at  one  sitting,  498;  punishment, 
498;  evidence,  498. 

Gaming  house,  indictment  for  keeping,  482;  punishment,  483; 
evidence,  483. 

Gaol,  goods  and  chattels  provided  for  and  at  the  expense  of 
counties,  &c.,  to  repair  or  to  be  used  in  or  with,  how  de- 
scribed, 29,  30. 

Garden.     See  "  Fruit,"  "  Roots," 

Gate,  stealing,  cutting,  breaking,  or  throwing  down,  or  being  in 
possession  of,  159. 

Gazette,  in  what  cases  evidence,  127. 

Gelding.    See  "  Cattle," 

General  issue,  86.    Evidence  which  may  be 'given  under  it,  87, 

Oo. 

General  rule  of  interpretation  for  all  criminal  statutes,  49. 
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General  traverse,  puts  the  opposite  party  to  prove  the  fact  tra- 
versed, 88. 

Oirl.     See  "  Abduction,"  "  Carnally  Abusing." 

^lass.     See  "  Fixtures." 

Coods,  how  described  in  an  indictment,  44;  variance  between 
the  statement  and  the  evidence,  in  what  cases  material,  45. 
92,  93.  157.     See  **  Embezzlement,"  **  Larceny." 

Goods  and  chattels  of  counties,  how  described,  29,  30;  of  work- 
houses, how  described,  30;  of  poor-houses,  how  described, 
30;   provided  for  the  use  of  the  poor,  how  described,  30. 

Goods  found,  larceny  of,  169. 

Gorze,  setting  fire  to,  indictment  for,  262;  punishment,  262; 
evidence,  262. 

Grain.    See  *'  Crops,"  "  Stacks." 

Grand  jurors,  who  may  be,  59. 

Grand  larceny  and  petty  larceny,  distinction  between,  abolished, 
157. 

Great  seal,  counterfeiting,  301. 

Greenhouse.    See  "  Fruit,"  «  Roots." 

Grouse.     See  "  Game." 

Guest  at  an  inn,  larceny  by,  178;  burglary  in  the  chamber 
o^  how  laid,  248. 

Guilty  knowledge,  how  proved,  103.  115.  388. 

Guineas.    See  "  Coin." 

H. 

Habeas  Corpus  ad  testificandum,  147. 

Halfpenny.     See  «  Coin." 

Hand- writing,  how  proved,  1 30.  Comparison  of  hand- writing,  in 
what  cases  evidence,  130,  131. 

Hares,  taking  or  killing  in  the  night-time,  in  warrens  or  grounds 
used  for  breeding  or  keeping,  indictment  for,  198;  punish- 
ment, 198 ;  evidence,  198;  the  like  in  the  day-time,  162. 

Hay.    See  "Stack." 

Hearsay  evidence,  106. 

Heath,  growing,  setting  fire  to,  indictment  for,  262 ;  punishment, 
262;  evidence,  262. 

Heath  fowl.     See  "  Game." 

Hedges,  stealing,  cutting,  breaking,  or  throwing  down,  or  being 
in  possession  of,  159. 

Heifer.     S^e  "  Cattle." 

High  seas,  what,  within  the  jurisdiction  of  the  admu'alty,  19. 
223.  Offences  on,  venue  in  indictments  for,  19.  Special 
venue  in,  how  stated,  34. 

High  treason.     See  **  Treason." 

Highway,  indictment  for  obstructing,  483;  punishment,  484; 
evidence,  484.    Indictment  against  a  parish  for  not  repair- 
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ii^  a  highway,  486;  pmishiiicnt,  487;  general  isme,  487; 
crideDce  fat  the  prosecadon  under  the  general  inae,  488; 
eridenoe  finr  the  parish  nnder  die  general  issue,  488 ;  plea 
that  others,  ratiome  tenmnt,  are  bound  to  repair,  488 ;  rqifi- 
cation  tboreto,  489;  evidence  to  su|^ort  the  plea,  490; 
plea  that  a  particular  division  of  die  perish  is  boniid  to  re- 
pair, 490;  replication  thercCo,  492;  evidmce  to  support  the 
^ea,  492.  Indictment  against  an  individual  fiir  not  re- 
pairing, ratiome  Umarge,  492 ;  general  issue,  493 ;  evidenee, 
493.  Indictment  against  a  particular  district  d  a  parish, 
for  not  repairing,  493;  general  issue,  494;  evidence^  494^ 

Highways,  materials  and  tools,  ftc,  provided  ibr,  how  described, 
30. 

Homicide  excusable,  311 ;  justifiable,  311.    See  "  KUSmg.'' 

Homicide  per  mfortmmtm,  or  by  misadventure,  311. 

Homicide,  ee  drfendemdo,  311. 

Hop-l»nds,  cutting  or  destroying,  indictment  Ibr,  876 ;  punish- 
ment, 277 ;  evidence,  277. 

Hop-oast,  setdng  fire  to,  indictment  for,  255;  punishment,  255; 
evidence,  255.  Riotously  demofii^ng,  &c,  ot  beginnii^ 
so  to  do,  indictment  for,  449;  punishment,  449;  evidence, 
450. 

Horse.     See  <<  Caitie," 

Horse-stealing,  indictment  for,  180;  punishment,  180;  evi- 
dence, 180. 

Hose  in  the  loom,  8:c.,  or  other  process  of  roannfiictnre,  cutting, 
breaking  or  destroying,  or  damaging  with  intent  to  destroy 
or  render  useless,  indictment  for,  263;  punishment,  263; 
evidence,  263.  Entering  a  house,  shop,  building,  or  place 
by  force,  to  commit  such  offence,  indictment  for,  264 ;  pun- 
ishment, 265;  evidence,  265. 

Hot-house.     See  ""  Fruit,"  "  Boets." 

House.  See  "  Jwson,"  "  Burglary,"  "  i>i0effii^Aoafse.'*  Riot- 
ously demolishing,  pulling  down,  or  beginning  to  do  so, 
indictment  for,  449 ;  punishment,  449 ;  evidence,  450. 

House-breakiog,  indictment  for,  203;  punishment,  204;  evi- 
dence, 204. 

House  of  correction,  goods  and  chatteb  provided  for  and  at  the 
expense  of  counties,  &&,  to  repair,  or  to  be  used  in  or 
with,  how  described,  29,  30. 

Hunting.     See  "  Deer." 

Husband,  coercion  of,  in  what  cases  it  excuses  wife,  14,  15.  He 
cannot  be  a  witness  for  his  wife,  1 37 ;  in  what  cases  he  may 
be  a  witness  against  ber,  137.  He  may  hill  another,  817,  or 
oommit  a  battery,  342,  in  defence  of  his  wife. 
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Idiot,  wliati  11 ;  incapable  of  crime,  12.  312.  Cannot  be  a  wit- 
ness, 133. 

Ignorance,  what,  an  excuse  for  crime,  15,  16. 

Impeding  a  person  endeavouring  to  save  his  life  from  a  ship 
wrecked,  indictment  for,  251 ;  punishment,  351 ;  evidence, 
351. 

Implement.     See  " Machinery" 

Implied  malice,  313 — 329. 

Imprisonment     See  "  Ftdte  JmprisonHtetU" 

Inciting  to  mutiny,  409. 

Incompetency  of  witnesses,  133;  from  want  of  diso^tion,  133; 
from  want  of  religion,  133;  from  infancy,  134;  from  in* 
terest,  135, 136;  from  being  parties  to  the  suit,  136,  137; 
from  relation  to  the  parties,  137 — 139.  Objection  to  in- 
competency)  when  and  how  to  be  made,  153. 

Indecency,  pubUc,  496. 

India  bonds,  forging,  303. 

Indictment,  1 — 62. 

1.  tF?KUf  and  in  what  cases  U  Hes,  1 ;  for  offences  at  com- 

mon law,  1,  2;  for  offences  by  statute,  1,  2.  In  what 
cases  it  does  not  lie,  2,  3. 

2.  Against  whom  it  lies,  3;  principals  in  the  first  degree,  3, 

4 ;  principals  in  the  second  degree,  4 — 6 ;  accessaries 
before  the  fact,  6 — 8;  accessaries  after  the  fact,  8 — 10 ; 
in&nts,  10,  11;  i^raons  non  compotes  mentis,  11 — 14; 
persons  in  subjection  to  the  power  of  others,  14,  15; 
persons  in  ignorance,  15,  16. 

3.  The  form  of  it,    16.      The  commencement,   16 — 23; 

venue,  16;  caption,  23.  The  statement,  23 — 51; 
must  be  certain  as  to  the  party  indicted,  23 ;  must  be 
certain  as  to  the  person  against  whom  the  offence  was 
committed,  27 ;  must  be  certain  as  to  time  and  place,  32; 
must  be  certain  as  to  the  facts,  circumstances,  and  intent 
constituting  the  offencC)  36;  it  must  not  be  double, 
49;  it  must  be  positive,  50 ;  it  must  not  be  repugnant, 
50 ;  averments,  how  made,  5 1.  Conclusion  of  the  in- 
dictment, 50;  for  an  offence  at  common  law,  51 ;  for 
an  offence  by  statute,  52,  53. 

4.  Joinder  of  two  or  more  drfendanis  in  one  indidment,  54. 

5.  Joinder  of  several  offences  in  different  counts,  in  one  in* 

dictment,  55. 

6.  Within  what  time  an  indictment  must  be  preferred,  57. 

7.  How  found,  58. 

8.  In  what  cases  quashed,  60;  how,  61. 
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ladictment  fivr  a  sobseqfimit  feloay  after  a  prefious  eoovicdooy 
527;  ponishment,  527;  evidence,  528. 

Indktmeiit,  defiectiTe  aflegadons  in,  bow  olgccted  to,  77;  how 
cored,  78. 

Indorsement  of  a  bill  of  exchange,  Ibrging  and  ottering,  298. 

Indooement,  matter  cf,  wliat  certainty  leqoired  in  ttatii^  40. 

Iniamoas  crime,  wliat,  216.  Accnsing,  or  tlireatening  to  aocoK 
a  man  of  an  infamous  crime  wtth  intent  to  extort  noonej 
from  him,  indictment  for,  221;  ponishment,  221 ;  evidence, 
221.     If  the  money  be  obtained  it  is  robbery,  210. 

Infiuny,  incompetency  of  witnesses  from,  184. 

Infimt,  in  wliat  cases  incapable  of  crime,  10,  11.  812. 

Infimuury,  goods  and  diattels  provided  for  and  at  the  expense  of 
counties,  &c,  to  repab,  or  to  be  osed  in  or  with,  liow  de- 
scribed, 29,  30. 

Information,  ex  qffeto,  68.  What,  and  in  what  cases  it  lies,  63. 
Form  of  it,  63 ;  how  filed,  64.  In  what  cases  qoashed,  64. 
Proceedings  opon,  64,  65* 

Information  by  the  master  of  the  Crown-oiBce,  65 — ^71.  What, 
65.  In  what  cases  it  lies,  65;  against  magistrates,  66; 
against  ministerial  ofBoers,  67;  in  what  cases  the  ooort 
generally  refuse  it,  67.  When  to  be  moved  for,  68.  Affi- 
daritfbr,  69.  Form  of  it,  70.  How  filed,  70.  Recogni- 
xance  to  be  entered  into  by  prosecotor,  70,  71.  Costs,  71. 
In  what  cases  quashed,  71. 

Informations  and  depositions  upon  oath  before  magistrates,  how 
proved,  and  in  what  cases  evidence,  123, 124.  How  taken, 
123. 

Innuendo,  in  what  cases  necessary,  398,  399.  426.  Its  effto, 
398,  399.     How  proved,  402. 

Insanity.     See  "  Ntm  ampoa  metUit." 

Inscription  on  a  tomb-stone,  in  what  cases  evidence,  126. 

Insolvent,  embesslement  by,  230. 

Insolvent  debtors,  judgment  of  court  of,  how  proved,  122. 

Inspection  of  corporation  and  other  public  books,  in  what  cases 
granted,  127. 

Instruments  of  forging,  304. 

Instruments,  using,  to  procure  miscarriage,  338. 

Intent,  how  stated  in  an  indictment,  45.  How  proved,  96. 115. 
166. 

Intent,  in  burglary,  253. 

Interest,  incompetency  of  witnesses  firom,  135.  How  fiu  it  de- 
tracts from  liis  credit,  140. 

Interpretation,  general  rule  of,  for  all  criminal  statutes,  49. 

Interrogatory.    See  *'  Omrtt  rf  Record." 

Ireland,  records  of  courts  in,  how  proved,  124, 

Iron.    See  **  Fixtwre*:^ 
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Jews,  marriage  of,  how  proved,  125.  Jews  not  within  the  mar- 
riage act,  477. 

Joinder  of  two  or  more  defendants  in  one  indictment,  54. 

Joinder  of  several  offences  in  different  counts,  in  one  indictment, 
55.     See  «  Duplicity." 

Jmnder  in  demurrer.     See  "  Demurrer." 

Joint  stoclc  company,  property  of,  how  described,  29. 

Jdnt  tenant,  by  taking  the  thing  in  joint  tenancy  from  his  co-ten- 
ant, cannot  be  guilty  of  larceny,  169,  unless  it  charge  the 
co-tenant,  169. 

Journals  of  parliament,  entries  in,  how  proved,  119;  in  wliat 
cases  evidence,  119. 

Judge's  order,  how  proved,  120. 

Judgment.  See  "Record."  Judgment  of  the  House  of  Lords, 
how  proved,  119.  Judgments  of  the  county  courts,  court 
baron,  and  other  inferior  courts,  how  proved,  122.  Judg- 
ments of  the  court  of  insolvent  debtors,  how  proved,  122. 
Judgments  of  courts  in  the  British  colonies,  how  proved, 
124.    Judgments  of  foreign  courts,  how  proved,  124. 

Judgment  on  plea  in  abatement,  77. 

Judgment  on  demurrer,  79. 

Jurisdiction,  plea  to,  73,  in  what  cases,  73,  74.  Form  of  it,  74. 
It  must  be  verified  by  affidavit,  74.  Form  of  a  replication 
to  it,  74. 

Jurors.     See  **  Grand  Jurors." 

Justifiable  homicide,  311. 

Justification,  matter  of,,  may  be  given  in  evidence  under  the 
general  issue,  87. 

Justice  of  peace.    See  **  Magistrates. 


tt 


K. 

Killing,  what,  to  constitute  murder,  312,  313.  Killing  by  cor- 
rection, 319  i  where  murder,  319,  320 ;  where  manslaughter, 
819,  320;  where  misadventure  only,  319.  Killing  in  de- 
fence of  wife,  child,  servant,  &c.,  317.  Killing  in  defence 
of  property,  &c.,  320;  in  what  cases  justifiable,  320;  in 
what  not,  320.  Killing  in  a  duel,  murder,  315.  Killing 
by  fighting,  314;  where  murder,  315 — 317;  where  man- 
slaughter, 315 — 317 ;  where  homicide  se  defendendo,  315 — 
817.  Killing  of  or  by  a  stranger  interfering,  317.  Killing 
officers  of  justice,  324 ;  where  murder,  324 — 328;  where 
manslaughter,  324—328.  Killing  by  officers  of  justice, 
328;  where  justifiable,  328,  329;  where  manslaughter, 
328,  329;  where  murder,  328,  329.     Killing  by  poison, 


f 


558 

314.  KUfing  upon  pronwadgn,  318;  where  mnrder,  318, 
319;  where  manslai^ter,  S18»  319;  cannot  be  excused 
or  juitified,  318.  KUUng  lioCetSy  hi  what  case  justifiable, 
329.  Kilfing  without  iotcntioo,  whilst  doing  another  act, 
321 ;  where  murder,  32 1 — 334;  where  manilanghter,  321 
— 324;  where  misadventure,  321 — 324. 

Killing  cattte.    See  *<  CaUU," 

Killing  conies.     See  "  Comes." 

Killing  deer.     See  '<  Deer," 

Kilfing  or  destioymg  fish.    See*'9Uk:* 

Knowledge.  See  "  Canui  J^MOwledge,"  Guilty  knowledge, 
how  proved,  103. 


L, 

Iisce  in  the  loom,  ftc,  or  in  other  process  of  manufiictiure,  cottiqg, 
breaking,  or  destroying,  or  damaging  with  intent  to  destroy 
or  render  useless,  indictsoent  for,  263;  punishment,  263; 
evidence,  263. 

Xamb.    See  "  Cattle." 

Land,  or  things  attached  or  adhering  to  it,  not  the  subject  of  lar- 
ceny at  common  law,  158.  How  fiur  altered  by  statute, 
158-^160. 

larceny,  156 — 225. 

1.  Simple  larceny  at  common  law.     Indictment  for  nmple 

l^a^ceny.  156;  venue,  20.  178;  punishment,  157;  evi- 
dence, 157 — 179.  Larceny  of  animals  /era  mattira, 
at  common  law,  in  what  cases,  162.  Stealing  swans, 
162.  Larceny  of  animals  domita  naturte,  162.  Lsr- 
ceny  by  a  guest  from  an  inn,  178.  Larceny  by  ser- 
vants, 176,  177.  See  179.  Indictment  for  stealing 
cattle,  180;  punishment,  180;  evidence,  180. 

2.  Simple  larceny  by  statute.    Stealing  records,  &c.    See 

"  Courts  of  Record."  Indictment  for  stealing  wills,  co- 
dicils, or  other  testamentary  instruments,  184 ;  punish- 
ment, 184;  evidence,  184.  Indictment  for  stealing 
writings,  &e.,  relating  to  real  estate,  184;  punuhmen^ 
185 ;  evidence,  185.  Stealing  ore,  ftc.  See  '*  Mine" 
Stealing  trees.  See  "  Tree."  Stealing  phints,  &c. 
See  "  Fruity"  **  Rooted*  Stealing  lead,  iron,  &&, 
fixed  to  buildings.  See  *^  Fixtures.** 
-— Indictment  for  stealing  any  tally,  order,  or  other  security, 
whatsoever,  entitling  or  evidencing  the  title  of  any  per- 
son or  body  corporate  to  any  share  or  interest  in  any 
public  stock  or  fund,  either  of  the  kingdom  of  Great 
Britain  and  Ireland,  or  of  any  foreign  state;  or  in  any 
fund  of  any  body  corporate^  company,  or  society,  or 
to  any  deposit  in  any  savings  bank;  or  any  debenture, 
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deed,  bond,  bill,  note,  warrant,  order,  or  other  secu- 
rity whatsoever,  for  money,  or  the  payment  of  money, 
whether  of  this  kingdom  or  of  any  foreign  state ;  or 
any  warrant  or  order  for  the  delivery  or  transfer  of  any 
goods  or  valuable  security,  192;  punishment,  192; 
evidence,  1 92.  Stealing  exchequer  orders  or  tallies,  ex- 
chequer bills,  navy  bills,  or  dividend  warrants  of  the  bank 
of  England  or  South  Sea  Company^  160.  Indictment 
for  stealing  a  letter  sent  by  the  post,  194;  venue,  195; 
punishment,  195;.  evidence,  195. 
— Stealing  deer.  See  **  Deer"  Stealing  hares  or  conies. 
See  "  Conks,'*  '*  Hares."  Stealing  dogs.  See  '*  Dogr 
^  Stealing  pigeons.     See  *^  Pigeons."     Stealing   birds. 

^  See  "Bird."     Stealing  fish.     See  *' Fish."     Stealing 

oysters  or  oyster  brood.  See  "  Oysters." 
S,  Compound  larceny.  Indictment  for  stealing  in  a  dwell- 
ing-house, some  person  therein  being  put  in  fear,  204; 
punishment,  205 ;  •evidence,  205.  Indictment  for  steal- 
ing in  a  dwelling-house,  to  the  value  of  51.,  205;  pun- 
ishment, 206 ;  evidence,  206.  Indictment  for  larceny 
in  a  church  or  chapel,  by  breaking  into  the  same,  202 ; 
punishment,  202 ;  evidence,  202.  Indictment  for  lar- 
ceny in  a  church  or  chapel,  and  breaking  out  of  the 
same,  203 ;  punishment,  203 ;  evidence,  203.  Indict- 
ment for  larceny  in  a  house,  by  breaking  into  the 
same,  203;  punishment,  204;  evidence,  204.  Indict- 
ment for  stealing  from  lodgings,  201.  Indictment  for 
stealing  from  a  building  within  the  curtilage,  by  break- 
ing into  the  same,  207;  punishment,  208;  evidence, 
208 — ^210.  Indictment  for  stealing  in  a  shop,  ware- 
house, or  counting-house,  by  breaking  into  the  same, 
210;  punishment,  210;  evidence,  210.  Indictment  for 
stealing  silk,  woollen,  or  cotton  goods,  in  any  stage  of 
manufacture,  in  any  building,  field,  &c.,  211;  punish- 
ment, 211;  evidence,  211.  Indictment  for  stealing 
from  a  ship  or  vessel  in  distress,  wrecked,  stranded,  or 
cast  on  shore,  195;  venue,  196;  punishment,  196; 
evidence,  196.  Indictment  for  stealing  from  a  vessel, 
barge,  or  boat,  in  any  port  of  entry  or  discharge,  or 
upon  any  navigable  river,  canal,  &c.,  212;  punish- 
ment, 212;  evidence,  212.  Indictment  for  stealing 
from  a  dock,  wharf,  or  quay,  213;  punishment,  213; 
evidence,  213.  Indictment  for  robbery,  214;  punish- 
ment, 214;  evidence,  214 — 219.  Indictment  for  steal- 
ing from  the  person,  219;  ptmishment,  219;  evidence, 
219. 

Larceny  by  lodgers,  201. 

Larceny  by  a  bailee,  in  what  cases,  176 — 178. 
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Ltroeny  from  a  bailee,  how  stated,  27,  28 1  how  proved,  18S, 

164. 
Larceny  by  a  bailor,  in  what  cases,  168,  169. 
Larceny  of  the  property  of  a  corporation,  31.  165;  of  partners, 

29.  165 ;  of  goods  and  chattels  provided  for  or  at  the  ez> 
pense  of  counties,  &c,  29.  165;  of  goods  provided  for  the 
use  of  the  poor,  30.  166;  of  materials  and  tools,  &c.,  for 
the  highways,  30.  166;  of  property  under  turnpike  trusts, 
SO.  166;  of  property  under  the  commissioners  of  sewers, 

30.  166  ;ofprop«rty  of  friendly  societies,  30, 166;  ofdothes, 
&C.,  belonging  to  the  hospital  at  Chelsea,  30.  166,  how  de- 
scribed in  an  indictment. 

Larceny  by  a  joint  tenant,  or  tenant  in  common  of  the  joint  pro- 
perty, in  what  oases,  169. 

Larceny  cannot  be  committed  by  a  wife,  of  the  goods  of  her  hus- 
band, 168;  may  be  committed  by  her  avowterer  jemtly 
with  the  wife,  174. 

Larceny,  grand  and  petty,  distinction  between,  abolished,  157. 

Laws  of  a  foreign  country,  how  proved,  125. 

Lead.     See  **  Black  Lead,**  '*  Fixtures." 

Letters  sent  by  the  post,  stealing,  indictment  for,  194 ;  venue, 
195;  punishment,  195;  evidence,  195. 

Letters,  servants  of  the  post-oflSce  embesaling,  161,  230;  or  de- 
stroying, 161,  230. 

Letters  patent,  how  proved,  119. 

Letters,  threatening.    See  "  Threaiemng  Letter" 

LeveL     See  "Mine." 

Levying  war,  377 ;  direct,  378 ;  or  constructive,  378.  Indict- 
ment for,  377 ;  evidence,  378,  379. 

Lewdness,  open  and  notorious,  indictment  for,  496 ;  punishment, 
496;  evidence,  497. 

Libel,  blasphemous,  indictment  for,  405;  punislmient,  405; 
evidence,  405. 

Libel,  seditious,  indictment  for,  395,  396.  398,399;  punish*- 
ment,  397 ;  evidence  for  the  prosecutor,  400 — 402 ;  evi- 
dence for  the  defendant,  402,  403. 

Libel  reflecting  on  the  administration  of  justice,  indictment  for, 
442;  punishment,  443. 

Libel  against  an  individual,  what,  462 — 464;  indictment  for, 
461;  punishment,  462;  evidence,  464.  Indictment  (or  a 
libel  upon  an  attorney,  465.  Indictment  for  hanging  a 
man  in  eflSgy,  467;  evidence,  467.'' 

Libel,  general  rules  as  to  the  form  of  an  indictment  for,  398, 
399. 

Libel  in  the  admiralty  and  ecclesiastical  courts,  how  proved,  121, 
122. 

Lime,  putting  it  into  a  pond  or  water,  to  k\\\  fish,  indictment  for, 
275;  punishment,  275;  evidence,  275, 
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Limitation  of  prosecutions,  57. 

Linen  goods,  in  any  stage  of  manufacturCi  stealing,  indictment 
for,  211;  punishment,  211;  evidence,  211.  Linen  goods 
in  the  loom,  &&,  or  other  process  of  manufacture,  cutting, 
breaking,  or  destroying  or  damaging,  with  intent  to  destroy 
or  render  useless,  indictment  for,  263;  punishment,  263 ; 
evidence,  263.  Cutting,  &c.,  or  damaging,  &c.,  any  warp 
or  shute  of  linen,  indictment  for,  264;  punishment,  264; 
evidence,  264.  Entering  a  building  by  force,  to  commit 
such  ofiences,  indictment  for,  264 ;  punishment,  265 ;  evi- 
dence, 265. 

Local  description,  matter  of,  must  be  proved  as  laid,  36.  90. 

Lock.     See  **  Canal,"  "  Navigable  River," 

Lodgers,  larceny  by,  201. 

Loom  used  in  weaving  silk,  woollen,  linen,  or  cotton  articles,  or 
framework-knitted  piece,  stockings,  ho6e,  or  lace,  cutting, 
breaking,  or  destroying,  or  damaging  with  intent  to  destroy 
or  render  useless,  indictment  for,  264;  punishment,  264; 
evidence,  264.  Entering  a  building  by  force,  with  intent 
to  commit  such  offence,  indictment  for,  264 ;  punishment, 
265 ;  evidence,  265.     See  "  Machinery," 

Lords,  house  of.     See  *'  Judgment"  "  Parliament" 

Lunatic,  in  what  cases  incapable  of  crime,  12.  313 ;  in  what  cases 
incompetent  as  a  witness,  133. 
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Machinery — cutting,  breaking,  or  destroying,  or  damaging  with 
intent  to  destroy  or  render  useless,  any  loom,  frame,  ma- 
chine, engine,  rack,  tackle,  or  instrument  employed  in  card- 
ing, spinning,  throwing,  weaving,  fulling,  shearing,  or  other- 
wise manufacturing  silk,  woollen,  linen,  or  cotton-  articles, 
or  framework-knitted  piece,  stocking,  hose,  or  lace,  indict- 
ment for,  264;  punishment,  264;  evidence,  264.  Enter- 
ing a  building  by  force,  to  commit  such  offence,  indictment 
for,  264;  punishment,  265;  evidence,  265.  Cutting,  &c., 
at  damaging,  &c.,  any  machine  or  engine  employed  in 
other  manufactures,  or  a  threshing  machine,  indictment 
for,  265 ;  punishment,  265 ;  evidence,  265«  Riotously  de- 
molishing, pulling  down,  or  destraying,  or  beginning  to  do 
so,  indictment  for,  449 ;  punishment,  449 ;  evidence,  450. 

Magistrate,  information  against,  in  what  cases  granted,  66.  In- 
dictment against,  for  acting  in  a  case  where  he  had  no  ju- 
risdiction, 437;  punishment,  437;  evidence,  437.  Certifi- 
cate of,  upon  an  assault,  343 ;  certificate  of,  as  to  a  road  be- 
ing in  repair,  126;  not  obeying  the  order  of,  439,  440.  See 
**  Assault," 
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Maiming  offictn  is  the  army,  navy,  or  reTenue,  in  tbe  exercise 
oftbdrducy.    St€  **  SmtggUng." 

Maiming  catUe.    See  «  Cattle." 

Malice  prepense,  express,  313,  314;  implied,  314 — 329;  must 
be  alleged  in  an  indictment  for  murder,  45.  How  proved, 
103.  400. 

Malice  within  the  stat  7  4"  8  (?.  4,  c.  30,  immaterial  whether  it 
is  against  the  owner  of  die  property  or  otherwise,  256. 

Malicious  mischief,  263 — 279.  Indictment  for  cutting,  &c.,  nOc, 
&c.,  and  goods  in  the  loom,  &c.,  263;  pamshment,  263; 
evidence,  263.  Indictment  for  breaking,  &c.,  warps  of  silk, 
&C.,  or  machinery,  &c.,  264;  punishment,  264;  evidence,  264. 
IncUctment  for  entering  by  force  a  building,  &c.,  to  commit 
such  offences,  264 ;  punishment,  265 ;  evidence,  265.  In- 
dictment for  destroying  threshing  machines  or  other  ma^ 
chines  employed  in  other  manufactures,  265 ;  punishment^ 
265 ;  evidence,  265.  Indictment  for  drowning  a  mine,  ftc. 
266;  punishment,  266 ;  evidence,  266.  Indictment  for  pull- 
ing down,&c.,  airways,  &c.,  of  mines,  266;  punishment,  266 ; 
evidence,  266.  Indictment  for  destroying  engines,  erections, 
&C.,  used  in  mmes,  267;  punbhment,  267;  evidence,  267. 
Indictment  for  destroying  a  ship  with  intent  to  defraud  the 
owner,  &c.,  267;  punishment,  267;  evidence,  268.  Indict- 
ment for  damaging  a  ship  with  the  like  intent,  268;  punish- 
ment, 268 ;  evidence,  268.  Indictment  for  exhibiting  a  fidse 
signal  to  bring  a  ship  into  danger,  269;  punishment,  269; 
evidence,  269.  Indictment  for  doing  an  act  tending  to  the 
immediate  loss  of  a  ship  in  distress,  269 ;  punishment,  269; 
evidence,  269.  Indictment  for  destroying  part  of  a  ship,  &c., 
in  distress,  &c.,  270 ;  punishment,  270;  evidence,  270.  In- 
dictment for  cutting  away,  &c.,  buoys,  &c.,  270;  punish- 
ment, 270;  evidence,  271.  Indictment  for  cutting  down 
river  or  sea  banks,  &c.,  271;  punishment,  271;  evidence, 
271.  Indictment  for  throwing  down,  &c.,  banks  on  rivers, 
&c.,  271;  punishment,  272;  evidence,  272.  Indictment  for 
cutting,  &c.,  piles,  &c.,  in  rivers  or  sea  banks,  &c.,  272; 
punishment,  272;  evidence,  272.  Indictment  for  opening 
or  doing  injury  to  flood-gates,  &c.,  with  intent  to  obstruct 
the  navigation  of  navigable  rivers  or  canals,  272 ;  punish- 
ment, 273;  evidence,  273.  Indictment  for  pulling  down, 
&c.,  a  public  bridge,  272;  punishment,  278;  evidence,  273. 
Indictment  for  injuring  a  bridge,  &c.,  273;  punishment, 
273 ;  evidence,  274.  Indictment  for  destroying  a  turnpike 
gate,  &c.,  274;  punishment,  274;  evidence,  274.  Indict- 
ment for  breaking  down  the  dam  of  a  fish  pond,  &:c.  274; 
punishment,  274;  evidence,  275.  Indictment  for  putting 
lime,  &c.,  into  a  fish  pond,  &c.,  275 ;  punishment,  275 ;  evi- 
dence, 275.     Indictment  for  breaking  down  a  mill  dam, 
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275;  punishment,  275;  evidence,  275.  Indictment  for  kill- 
ing or  maiming  cattle,  276;  punishment,  276 ;  evidence,  276. 
Indictment  for  destroying  hop-binds,  276 ;  punishment,  277 ; 
evidence,  277.  Indictment  for  cutting,  &c.,  trees,  &c.,  in 
parks,  &c.,  value  above  1/.,  277;  punishment,  277;  evidence, 
277.  Indictment  for  cutting  trees,  &c.,  growing  elsewhere, 
value  above  5^.,  278;  punishment,  278;  evidence,  278. 
Indictment  after  two  previous  convictions  for  cutting  trees 
wheresoever  growing,  value  1«.,  278;  punishment,  279; 
evidence,  279.  Indictment  after  a  previous  conviction  for 
destroying  plants,  &c.,  in  a  garden,  &c.,  279;  punishment, 
•  279;  evidence,  279. 

Malt-house,  setting  fire  to,  indictment  for,  255;  punishment). 
255 ;  evidence,  255.  Riotously  demolishing,  pulling  down, 
or  destroying,  or  beginning  to  do  so,  indictment  for,  449 ;. 
punishment,  449;  evidence,  450. 

Manganese.     See  **Mine" 

Maudaughter,  312.  329.  339;  what,  312;  involuntary,  312; 
voluntary,  312.     Indictment  for,  339;  punishment,  339. 

Manufacture,  cutting,  breaking,  or  destroying,  or  damaging  with 
intent  to  destroy  or  render  useless  any  silk,  woollen,  or  cot-, 
ton  goods,  or  framework-knitted  piece,  stocking,  hose,  or 
lace,  being  in  the  loom  or  other  process  of  manufacture,  in- 
dictment for,  263;  punishment,  263;  evidence,  263.  Enter- 
ing a  building  by  force  to  commit  such  offence,  indictment 
for,  264;  punishment,  265;  evidence,  265.  Setting  fire  to 
buildings  or  erections  used  for  carrying  on  manufactures, 
indictment  for,  255 ;  punishment,  255 ;  evidence,  255. 

Mare.    See  "  Cattle." 

Marriage,  how  proved,  125 ;  how  proved  in  cases  of  bigamy,  476. 

Marriage  of  Jews,  how  proved,  125.  477. 

Master  of  a  ship.     See  **  Seaman." 

Master  may  justify  a  battery,  342;  or  even  killing,  317,  in  de- 
fence of  his  servant 

Mayhem,  what  is,  349. 

Maroh,  bank  or  wall  of,  breaking  or  cutting  down,  whereby  lands 
are  overflowed  or  damaged,  indictment  for,  271;  punish- 
ment, 271;  evidence,  271. 

Menaces,  demanding  money,'  &c.,  with  intent  to  steal  the  same, 
indictment  for,  221 ;  punishment,  221;  evidence,  221.  Send- 
ing a  letter  demanding  money  with,  indictment  for,  457; 
punishment,  457 ;  evidence,  '457. 

Merchant,  applying  to  his  own  use  money,  or  securities  for  money, 
intrusted  to  him  for  a  specific  purpose,  indictment  for, 
233;  punishment,  234;  evidence,  234.  Converting  to  his 
own  use  any  chattel,  money,  or  valuable  security,  or  power 
of  attorney,  to  sell  ot  transfer  shares  in  public  funds  in- 
trusted to  him  for  safe  keeping,  or  for  a  specific  purpose, 
indictment  for,  235;  punishment,  236;  evidence,  236. 
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MetaL     Su^Futrng." 

MVa,  aevang  Ikn  to,  indictment  for,  S55;  pnnishmMit,  255  ; 

dence,  255.  Riotously  demolishing  or  pulling  down,  or 
destroying,  or  beginning  to  do  so^  indirfment  fiur,  449; 
pamshment,  449;  endenoe,  449. 

Milled  money,  what,  391. 

mil  pood,  dam  o(  breaking  down  or  destioyii^,  indictmeot  iar, 
275;  punishment,  275;  evidence,  275. 

Mine,  stealing  the  ore  of  any  metal,  lopts  co/aiiw«ri>,  mangnncae. 
mnndick,  wad,  blade  cawk,  blade  lead,  cual,  or  cannel  coaly 
or  removing  it  with  intent  to  steal  it  fiom  mines,  beds,  or 
veins  thereof,  indictment  for,  185;  pnnishmenty  186;   evi- 
dence,  186.    Indictment  for  setting  fire  to  mines  of  coal  or 
cannel  coal,  260 ;    punishment,  260 ;    evidence,  260.     In* 
dictment  for  cooTeying  water  into  a  mine  with  intent  to 
damage  it,  266;  punishment,  266 ;  evidence,  266.     Indict- 
ment for  pulling  down,  filling  up,  or  obstructing  airways, 
waterways,  drains,  pits,  levels,  or  shafts  belon^ng  to  mines, 
266;    punishraent,  266;    evidence,  266.     Indictment  for 
palling  down  or  destroying,  or  damaging  with  intent  to  ren- 
der useless  any  steam  engine  or  other  engine  for  sinking, 
draining,  or  working  mines,  or  any  staidi,  building,  or  erec- 
tion, nsed  in  conducting  the  business  of  a  mine,  or  any 
bridge,  waggon-way,  or  trunk,  for  conveying  nunerals  from 
a  mine,  267;  punishment,  267;   evidence,  267.    Indict- 
ment for  doing  so,  or  b^nmng  to  do  so  riotously,  449 ; 
punishment,  449 ;  evidence,  450. 

Misadventure,  homidde  by,  Sil;  not  punishable,  312. 

Miscarriage.     See  "  Abortum." 

Mischie£    See  **  MaUeums  Mischief." 

Misconduct  of  officers  of  justice,  437 ;  punishment,  437.  Indict- 
ment against  a  constable  for  not  conveying  an  offender  to 
prison,  437 ;  evidence,  437.  Indictment  against  a  magis- 
trate for  committing  in  a  case  where  he  had  no  jurisdiction, 
437 ;  punishment,  439 ;  evidence,  439. 

Misdemeanors,  venue  in,  indictment  for,  21,  22. 

Misjoinder  of  counts,  how  taken  advantage  of,  55,  56. 

Misjoinder  of  defendanu,  how  taken  advantage  of,  54,  55. 

Minuterial  officers,  informations  against,  in  what  cases  granted, 
67. 

Misnomer,  plea  in  abatement  of,  75;  affidavit  to  ▼eriiy  it,  75; 
replication  to  it,  76;  evidence  to  support  it,  76.  Judg- 
ment, 77.     Amendment  of  at  the  trial,  76. 

Money.  See  "  Coin,"  "  Embe%zlement,"  How  stated  in  an 
indictment,  45;  variance  between  the  statement  and  proof 
ofi  94.  *^ 

Moor-game.  See  "Game." 

Moravian.    See  **4ffirmaHon." 
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Mundick.    See  "  Mine.** 

Murder,  807 — 335;  what,  312  ;  punishment,  308.  Indictment 
for  murder  by  stabbing,  307 ;  venue,  20;  punishment,  308 ; 
evidence  for  the  prosecution,  308 — 311;  evidence  for  the 
defendant,  3 1 1 — 329.  Indictment  for  murder  by  shboting, 
329;  by  throwing  a  stone,  830;  by  beating,  330;  by  rid- 
ing over  the  deceased,  331 ;  by  strangling,  331 ;  by  drown- 
ing, 331 ;  by  starving,  332;  by  poison,  333.  Indictment 
against  a  woman  for  the  murder  of  her  child,  333 ;  evi- 
dence, 334. 

Murdravit,  necessary  in  indictments  for  murder,  55. 

Mute,  standing,  of  malice,  proceedings  upon,  72. 

Mutiny,  inciting  to,  409. 

Mystery,  addition  of,  how  stated,  24,  25. 


N. 

Name  of  the  defendant,  how  stated,  23;  Christian  name,  24; 
surname,  24.  x  See  "  Misnomer" 

Name  of  the  party  injured,  how  stated,  27 — 31 ;  no  addition  ne- 
cessary, 27;  variance  between  the  statement  and  proof  of  it, 
93,  94. 

Naval  stores,  indictment  for  having  in  his  possession,  411 ;  pun- 
ishment, 411;  evidence  for  the  prosecution,  412;  evidence 
for  the  defendant,  412.     See  "  Stores.** 

Navigable  river,  lock,  sluice,  floodgate,  or  other  work  on,  throw- 
ing down,  levelling,  or  destroying,  indictment  for,  271 ; 
punishment,  272 ;  evidence,  272.  Indictment  for  breaking 
or  cutting  down  the  bank  or  wall  of,  272 ;  punishment,  272 ; 
evidence,  272.  Indictment  for  cutting  off,  drawing  up,  or 
removing  piles,  chalk,  &c.,  for  securing  the  bank  or  wall  of 
a  navigable  river,  with  intent  to  obstruct  the  navigation 
thereof,  272;  punishment,  272;  evidence,  272.  Indict- 
ment for  opening  floodgates  or  doing  other  injury  to  a  navi- 
gable river,  with  the  like  intent,  272;  punishment,  273; 
evidence,  273. 

Navigable  river,  stealing  from  a  ship,  barge,  or  boat  on,  indict- 
ment for,  212;  punishment,  212;  evidence,  212. 

Navy.    See  "  Ship.** 

Navy  bills  or  debentures,  stealing,  160. 

Newfoundland,  venue  in  indictments  for  crimes  committed  there, 
19. 

Newspapers,  proof  of  publication,  &c.,  of,  in  cases  of  libel,  401. 

Night,  what,  in  burglary,  243.  What,  in  offences  relating  to 
game,  500. 

Non  compos  mentis,  11 — 14;  kinds  of,  11 ;  1.  Dementia  natur^ 
alis,  1 1 ;  2.  Dementia  <iccidentali8,  11;    3.  Dementia  <^ee- 
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tata,  12;  what,  ezcoses  crime,  12,  13.  Proceedings  upon 
die  trial  of  penont  nam  compotes,  13.     Cnatody  (^13,  14. 

Neie  for  money  or  payment  of  money,  stealing,  indictment  for, 
192;  punishment.  192;  evidence,  192.  See  *' EmbexzU" 
ment,**  "Forgery." 

Notice  to  produce,  in  what  cases  necessary,  106. 

Nursery  ground.     See  "  Frtut,"  "  Boots." 

Nuisance,  479—496.  Indictment  for  carrying  mi  an  ofeisive 
trade,  479;  punishment,  480;  eridenoe,  480.  Indictment 
for  keeping  a  common  bawdy-house,  481;  punishment, 
481;  evidence,  482.  Indictment  for  keeping  a  common 
gaming-house,  482 ;  punishment,  482 ;  evidence,  483.  In- 
dictment for  obstructing  a  common  highway,  483 ;  punish- 
ment, 484;  evidence,  484.  Indictment  for  obstructing  the 
navigation  of  a  public  river,  484 ;  punishment,  485 ;  evi- 
dence, 485.  Not  repairing  a  highway  or  bridge.  See 
**  Bridge,"  "Highway." 

Nuisance,  venue  in  indictment  for,  21. 


O. 

Oath  of  a  witness,  143.     See  "Perjury." 

Oath,  unlawful,  indictment  for  administering,  407 ;  venue,  407 ; 
punishment,  407;  evidence,  408.  Indictment  for  taking 
such  an  oath,  408 ;  punishment,  408 ;  evidence,  408.  In- 
dictment for  adnunistering  an  oath  to  commit  treason  or 
felony,  408;  venue,  409 ;  punishment,  409. 

Obliterating  or  injuring  records.     See  "  Courts  of  Record." 

Obscene  prints.  Sec,  indictment  for  selling,  406;  punishment, 
406;  evidence,  406. 

Obstructing  officers  of  the  army,  navy,  or  revenue,  in  the  exer- 
cise of  their  duty.    See  "  Smuggling." 

Obtaining  money,  &c.,  under  false  pretences.  See  **  Cheating" 
**  False  Pretences"  No  ground  of  acquittal,  that,  upon  an 
indictment  for,  the  case  proved  amounts  to  larceny,  240. 

Office,  refusing  to  execute,  504.  Indictment  for  refusing  to 
serve  the  office  of  chief  constable,  504;  punishment,  504; 
evidence,  504.  Indictment  for  refaring  to  serve  the  office 
of  petty  constable,  505.  Indictment  for  refusing  to  serve 
the  office  of  overseer  of  the  poor,  506;  evidence,  506. 

OPice,  setting  fire  to,  indictment  for,  255;  punishment,  255; 
evidence,  255.  Riotously  demolishing,  pulling  down,  or 
destroying,  or  beginning  to  do  so,  indictment  for,  449; 
punishment,  449;  evidence,  450. 

Office  copy,  in  what  cases  evidence,  120,  121. 

Officers  of  justice  and  others,  killing,  324—328;  killing  by,  328. 
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Assaulting  in  the  execution  of  their  duties,  indictment  for, 
352;  punishment,  352;  evidence,  352. 

Officers  and  others  lawfully  authorized,  assaulting,  striking,  or 
wounding,  on  account  of  the  exercise  of  their  duty,  in  pre- 
serving wreck,  indictment  for,  350;  punbhment,  351;  evi- 
dence, 351. 

Officers  in  the  army,  navy,  or  revenue,  in  the  execution  of  their 
duty,  shooting  at,  357 ;  maiming  or  woundingf'SdS ;  as- 
saulting or  obstructing,  358.     See  **  Smuggling,** 

Officers  of  justice,  in  what  cases  informations  granted  against, 
66,  67.     See  "  Misconduct,** 

Orchard.     See  '* Fruit,**  ''Roots,** 

Order.  See  "  Judges*  Order,**  "  Courts  of  Record,**  Indictment 
agauist  a  constable  for  disobeying  an  order  of  sessions,  439 ; 
evidence,  440. 

Order  for  the  delivery  of  goods,  or  for  the  payment  of  money, 
&c.,  stealing,  192;  forging,  295.  298. 

Ore.     See  **  Mine.** 

Outhouse.     See  **  Arson,*'  **  Dwelting-house,**  "House,** 

Overseer  of  the  poor,  indictment  for  refusing  to  serve  the  office 
of,  506 ;  evidence,  506. 

Overt  acts  of  compassing  the  King's  death,  374 — 376;  of  adher- 
ing to  the  King's  enemies,  380,  381. 

Ox.     See  "  Cattle.** 

Oysters  or  oyster  brood,  stealing,  indictment  for,  200 ;  punish- 
ment, 200 ;  evidence,  200. 

Oyster  fishery,  using  a  dredge,  net,  instrument,  or  engine,  with- 
in the  limits  of,  indictment  for,  200;  punishment,  200; 
evidence,  200.  Dredging  on  the  ground  or  soil  of,  indict- 
ment for,  201;  punishment,  201;  evidence,  201. 


P. 

Pale.     See  **  Fences.'* 

Panel.     See  **  Courts  rf  Record.** 

Papist.     See  **  Catholic.** 

Pardon,  plea  of,  85  ;   in  what  cases,  85 ;  where  to  be  pleaded, 

85 ;  in  what  form,  86.     The  effect  of  pardon  in  restoring 

competency,  134. 
Parent,  may  be  a  witness  for  or  against  his  child,  138;  may 

commit  a  battery,  342,  or  even  kill,  317,  in  defence  of  hb 

child. 
Parish  poor,  larceny  of  goods  provided  for,  how  described,  29, 

30. 
Parish  register,  how  proved,  and  in  what  cases  evidence,  125. 
Park.     See  "  Deer,** 
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Parliament,  entries  in  the  Journals  of,  how  proved,  and  in  what 
cases  evidence,  119. 

Parol  evidence.    Set  *'  Evidence" 

Partners,  larceny  of  propetty  of,  how  described,  29.  165. 

Partridge.     See  "  Game" 

Patents,  how  proved,  119. 

Peace  officer.     See  "  Officers," 

Peers  and  peeresses,  how  named  in  an  indictment,  24. 

Penny.     See  **  Coin." 

Peijury,  423;  punishment,  424.  The  oath  must  be  taken  in  a 
judicial  proceeding,  425 ;  before  a  competent  tribunal,  425 ; 
deliberately  and  intentionally,  426;  and  the  matter  sworn 
must  be  material  to  the  subject  then  in  question,  425 ;  and 
false,  426.  False  affirmation  of  a  quaker,  perjury,  144. 
425.  Requisites  in  an  indictment  for  perjury,  426,  427. 
40;  evidence,  99.  121,  135.  Indictment  for  peijury  in  an 
affidavit  to  hold  to  bail,  423;  evidence,  427.  Indictment 
for  perjury  upon  a  trial  at  the  assizes,  429 ;  evidence,  429. 
Indictment  for  perjury  upon  a  complaint  before  a  m»gis« 
trate,  430.  Particular  statutes  applicable  to  perjury,  434. 

Peijury,  subornation  of,  indictment  for,  431 ;  punishment,  433; 
evidence,  434. 

Person,  stealing  from  the,  indictment  for,  219;  punishment,  219; 
evidence,  219. 

Personation,  305.  Indictment  for  personating  seamen,  &c,  en- 
titled to  wages.  &c.,  305;  punishment,  305;  evidence,  305. 
Indictments  for  personating  in  other  cases,  306. 

Petty  and  grand  larceny,  distinction  between,  abolished,  157. 

Pheasant.    See  "  Game" 

Pictures.     See  "  Obscene  Prints." 

Pig.     See  "  Cattle." 

Pigeons,  stealing,  162,  163. 

Piles.     See  "  Canal,"  "  NavigabU  River." 

Piracy  at  common  law,  indictment  for,  222 ;  punishment,  222 ; 
evidence,  223. 

Pit     See  '*Mine." 

Place,  how  stated  in  indictments,  33,  34 ;  if  stated  as  matter  of 
local  description,  it  must  be  proved  as  laid,  36.  90.  Va- 
riance between  the  statement  and  proof  of  it,  in  what  cases 
material,  89,  90.  256.  Defective  statement  of,  how  object- 
ed to,  35. 

Place,  addition  of,  25,  26. 

Plant.     See  "Roots." 

Plantation,  setting  fire  to.     See  **  Arson." 

Plea  in  abatement.     See  '*  Abatement," 

Plea  in  bar,  80;  in  what  cases  necessary  or  usual,  80.     Form  of 
it,  80;  replication  to  it,  81.     Similiter,  81.     Rejoinder,  81.  , 
See  "Autrefois  acquit,"  &c  "  Pardon" 
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Plea  to  the  jurisdiction.    See  *'  JurisdictUm," 

Pleading,  order  and  time  of,  72. 

Pledge  of  goods  of  principal,  by  factor  or  agent,  indictment  for, 
235;  punishment,  236;  evidence,  236. 

Plundering  a  ship  in  distress,  or  wrecked,  indictment  for,  195; 
venue,  196;  punishment,  196;  evidence,  196. 

Poaching.     See  "Game" 

Pobon,  killing  by,  314.  Indictment  for  murder  by,  333.  In- 
dictment for  administering,  or  attempting  to  administer 
poison,  338;  punishment,  339;  evidence,  339.  See"  AboT"- 
tion." 

Poll  books  of  an  election,  how  proved,  126. 

Polygamy.     See  "Bigamy,** 

Pond.    See  "  FUh  pond,**  "  MiU  pond.*' 

Poor-house,  goods  and  chattels  of  or  in,  how  described,  29,  30. 

Poor,  goods  provided  for,  how  described,  29,  30. 

Positive,  statements  in  indictments,  &c.,  must  be,  50. 

Post.     See  "Fences" 

Post  office,  servants  of,  embezzling  letters,  161. 230.  Destroying 
letters  for  which  they  have  received  the  postage,  161. 

Powder.    See  "  Stores,** 

Practice  of  the  ecclesiastical  courts,  how  proved,  121. 

Presumptive  evidence,  113;  what,  113;  violent  presumptions, 
114;  probable  presumptions,  114;  light  or  rash  presump- 
tions, 114;  presumptions  of  law,  115.  Cautions  to  be  ob« 
served  in  admitting  this  evidence,  115. 

Pretences.     See  "  False  Pretences.** 

Principal  and  accessary,  3 — 10. 

1.  Principals  in  the  first  degree,  who  are,  3,  4. 

2.  Principals  in  the  second  degree,  4 — 6;  who  are,  4;  must 

be  present,  4 ;  must  participate  in  tiie  act,  4,  5 ;  when 
to  be  tried,  6 ;  proceedings  against,  6.  516 ;  indictment, 
515;  punishment,  515;  evidence,  516 — 518.  ^7« 

3.  Accessaries  before  the  fact,  6 — 8 ;  who  are,  6 ;  must  be 

absent,  6 ;  means  of  procurement,  6,  7 ;  in  what  of- 
fences, 7,  520 ;  may  be  tried  with  or  after  the  convic- 
tion of  the  principal,  or  for  a  substantive  felony,  7,  8. 
520.  Indictment  of,  together  with  the  principal,  519; 
venue,  22;  punishment,  519;  evidence,  521.  Indict- 
ment of,  the  principal  being  convicted,  522;  venue,  2^; 
evidence,  522.  Indictment  of,  as  for  a  substantive  fe- 
lony, 522 ;  evidence,  522. 

4.  Accessaries  after  the  fact,  8 — 10;  who  are,  8,  9;  who 

are  not,  8,9;  in  what  offence?,  9.  523;  when  to  be 
tried,  9.  524.  Indictment  of,  with  the  principal,  523 ; 
venue,  22;  punishment,  523;  evidence,  524.  Indict- 
ment of,  the  principal  being  convicted,  525 ;  evidence, 
525.    See  "  lUceivers.** 
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Principal  felon,  a  competent  witness  against  the  receiver,  136. 
226. 

Printi.    See  "  OUeene  Prints," 

Prison.    See  **  Breach  cf  Prison." 

Privy  seal.    See  "  Counterfeiting." 

Probate  of  a  will,  copy  of,  in  wluit  cases  evidence,  121 ;  revoca- 
tion of  the  probate,  how  proved,  121. 

Pkooess.     See  <*  Courts  of  Record." 

Piracess  against  witnesses,  145. 

Pkodamation,  bow  proved,  and  in  what  cases  evidence,  127. 

Proclamation  under  the  riot  att,  448.  Opposing  the  reading  of 
it,  449. 

Promissory  note,  stealing,  192;  forging  and  uttering,  294.  Pro- 
secutor a  competent  witness,  135;  his  expenses,  in  what 
cases  given  to  him,  149. 

Proviso  in  a  stttnte,  when  to  be  stated  in  pleading,  48;  how 
proved,  98. 

Ph>vocation,  killing  upon,  318;  where  murder,  318, 319 ;  where 
manslaughter,  318,  319;  cannot  be  excusable  or  justifiable, 
318. 

Provoking  a  man  to  send  a  challenge,  indictment  for,  456;  pun- 
ishment, 456;  evidence,  456. 

PobHc  bridge.     See  «  Bridge." 

Public  stock,  stealing  any  tally,  order,  or  security,  entitling  to 
any  share  in,  indictment  for,  192;  punishment,  192;  evi- 
dence, 192. 

Publication  of  a  libel,  what,  400,  401;  how  proved,  400,  401. 

Pulse.     See"*  Crops,"  **  Stack." 

Punishment,  where  the  defendant  is  already  under  sentence  of 
transportation  or  imprisonment,  157. 

Purlieu.    See  **  Deer." 

Purport,  meaning  of  the  term  in  pleading,  43.  Variance  after 
it,  96. 


Quashing  indictments,  in  what  cases,  60.  Quashing  informa- 
tions, 64.  71. 

Quaker.     See '*  Affirmation." 

Quay,  stealing  from,  indictment  for,  213;  punishment,  -213; 
evidence,  213. 


R. 


Rabbit.    See  "  Conies,"  "  Game." 
Rack.     See  **  Machinery." 
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Rail.     See  "  Fenas,"     "  Fixtures:* 

Ram.     See  '<  Cattle." 

Rape,  367.  Indictment  for  ravishing  a  woman,  367 ;  punish- 
ment, 367 ;  evidence,  367.  Indictment  for  carnally  abusing 
a  girl  under  ten  years,  369;  punishment,  369;  evidence, 
369.  Indictment  for  carnally  abusing  a  girl  under  twelve 
and  above  ten  years,  369;  punishment,  369;  evidence,  370. 
Indictment  for  an  assault  with  intent  to  commit  a  rape,  370; 
punishment,  370;  evidence,  370.  Indictment  for  an  as- 
sault with  intent  carnally  to  know  a  child  under  twelve  and 
above  ten  years,  370;  punishment,  370;  evidence,  371. 

Rapuii,  necessary  in  indictments  for  rape,  45. 

Receiving  stolen  goods,  &c.,  where  the  offence  of  the  principal 
is  a  felony,  how  to  be  tried,  225 ;  indictment  for  as  for  a  sub- 
stantive felony,  225;  venue,  22;  punishment,  225;  evi- 
dence, 226.  Indictment  against  a  receiver  where  the  of- 
fence of  the  principal  is  a  misdemeanor,  226 ;  venue,  22 ; 
punishment,  227 ;  evidence,  227.  Indictment  against  a  re- 
ceiver and  principal  jointly,  227;  punishment,  227;  evi- 
dence, 227. 

Receiving  goods  stolen  from  the  river  Thames,  225. 

Receiving  anchors,  goods,  &c.,  we^hed  up,  225. 

Receiving  stolen  children,  366 ;  punishment,  360. 

Receivers  cannot  be  indicted  as  principals  in  the  same  indict- 
ment, 56. 

Recognizances  upon  an  information,  71. 

Recognizances  to  appear  and  give  evidence,  145. 

Records,  &c.,  stealing.     See  '*  dourts  of  Record.** 

Records  of  the  King's  Courts,  how  proved,  116;  of  inferior  courts, 
how  proved,  117;  of  the  courts  in  Ireland,  how  proved,  124. 
Variance  between  the  statement  and  matter  of  proof  of  re- 
cord, 94.  428.  In  what  cases  the  record  may  be  amended, 
95. 

Recovery,  how  proved,  119. 

Re-examination  of  witnesses,  154. 

Register,  parish,  how  proved,  and  in  what  cases  evidence,  125. 

Register  of  the  navy,  in  what  cases  evidence,  125. 

Iterating,  what,  474.  Indictment  for,  473;  punishment,  474; 
evidence,  474. 

Rejoinder,  form  of,  81. 

Relevant  allegations,  though  unnecessary,  must  be  proved,  40, 101. 

Replication  to  a  plea  to  the  jurisdiction,  75 ;  to  a  plea  of  misno- 
mer, 76 ;  to  a  plea  in  bar,  81 ;  to  a  plea  ot auter/oi*  acquit, 
&c,  84. 

Reply,  right  of  Attorney- General  to,  in  what  cases,  65. 

Repugnant,  statement  in  indictment  must  not  be,  50. 

Rescue,  420.  Indictment  for  rescue  of  a  felon  from  a  constable, 
420;  punishment,  421;  evidence,  421. 


672  Index, 

Reftitution,  when  awarded  in  forcible  entry,  453. 

Restitution  of  stolen  property,  225. 

Return  to  writ     See  **  Courts  of  Record," 

Returning  from  transportation,  indictment  for,  422;  Tenue,  422; 
punishment,  422;  evidence,  422. 

Revenue  oiBcer.     See  "  Officer," 

Reward,  in  what  cases  granted  to  witnesses,  150. 

Reward,  taking  under  pretence  of  helping  to  stolen  property,  in- 
dictment for,  441 ;  punishment,  442;  evidence,  442. 

Riot,  445.  Indictment  for  a  riot  and  assault,  445;  punishment, 
445 ;  evidence,  446.  Indictment  for  a  riot  and  tumult,  447; 
punishment,  447.  Indictment  against  rioters  for  remaining 
together  one  hour  after  proclamation,  447;  punishment, 
448;  evidence,  449.  Indictment  for  riotously  pulling  down 
or  destroying  any  church,  chapel,  house,  stable,  coachhouse, 
outhouse,  warehouse,  office,  shop,  mill,  malt-house,  hop- 
oast,  barn,  granary,  or  manufactory,  or  machinery,  or 
steam  engine,  &c.,  used  in  mines,  449;  punishment,  449; 
evidence,  450. 

Rioters,  killing,  in  what  cases  justifiable,  329. 

Riotously  demolishing.    See  **  Riot," 

River.     See  '<  Navigable  River," 

River  bank  or  wall,  breaking  or  cutting  down,  whereby  lands 
are  overflowed,  &c.,  indictment  for,  271;  punishment,  271; 
evidence,  271.  Indictment  for  cutting  off,  drawing  up,  or 
removing,  piles,  chalk,  &c.,  fixed  for  the  security  of,  272 ; 
punishment,  272;  evidence,  272. 

Road.    See  **  Highway," 

Robbery,  indictment  for,  214;  punishment,  214;  evidence, 214 — 
219.  Indictment  for  an  assault  with  intent  to  rob,  220; 
punishment,  220 ;  evidence,  220. 

Rolls.     See  "  Court  RolU," 

Roots  or  plants  growing  in  a  garden,  orchard,  nursery-ground, 
hot-house,  green-house,  or  conservatory,  stealing,  or  de* 
stroying,  or  damaging  with  intent  to  steal,  160;  second  of- 
fence, indictment  for,  189;  punishment,  189;  evidence, 
190.  Destroying  or  damaging,  second  offence,  indictment 
for,  279 ;  punishment,  279;  evidence,  279.  Stealing  or  de- 
stroying, or  damaging  with  intent  to  steal  medicinal  roots 
or  plants,  &c.,  growing  elsewhere,  159. 

Rooting  up  trees.     See  **  Tree," 

Rule.     See  "  Courts,  of  Record," 

Rule  of  court,  how  proved,  and  in  what  cases  evidence,  120. 

Running  goods.    See  **  Smuggling," 
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Sacrilege.     See  "  Church,* 

Sanctuary,  plea  of,  abolished,  78. 

Sailor.     See  *' Jllegiance"    **  Seaman." 

Sapling:     See  **  Tree.** 

Scotch  covenanter's  oath,  144,  n.      «  ' 

Sea,  what,  within  the  jurisdiction  of  the  admiralty,  19.  223;  of- 
fences on,  venue  in  indictments  for,  20. 

Sea  bank  or  sea  wall,  breaking  or  cutting  down,  whereby  lands 
are  overflowed  or  damaged,  indictment  for,  271 ;  punish- 
ment, 271 ;  evidence,  271.  Cutting  off,  drawing  up,  or  re- 
moving piles,  chalk,  &c.,  fixed  for  securing,  indictment  for, 
272;  punishment,  272;  evidence,  272. 

Seal.     See  "  Counterfeiting." 

Seaman,  master  of  a  merchant  vessel,  forcing  on  shore,  or  refus- 
ing to  bring  home,  indictment  for,  354 ;  punishment,  354; 
evidence,  354 ;  mode  of  trial,  354. 

Second  felony.     See  '*  Subsequent  Felony.** 

Secondary  evidence,  1 05. 

Security,  valuable,  what,  160. 

Security  for  money  or  payment  of  money,  &c.,  stealing,  indict- 
ment for,  192;  punishment,  192;  evidence,  192. 

Se  defendendo,  battery,  342;  homicide,  311.  316,  317. 

Sedition,  395.  Indictment  for  a  seditious  libel,  395;  punish- 
ment, 396;  evidence  for  the  prosecution,  400.  Evidence 
for  the  defendant,  402.  Indictment  for  seditious  words,  404 ; 
punishment,  404 ;  evidence,  404. 

Sentence.     See  ** Punishment^**     "Murder.** 

Sentence  of  the  admiralty  court,  how  proved,  122;  of  the  eccle- 
siastical court,  how  proved,  121. 

Servants,  embezzlement  by,  228;  larceny  by,  179;  indictment 
for,  179;  punishment,  179;  evidence,  ISO.  Larceny  from, 
164.  A  servant  may  justify  a  battery,  342,  or  even  homi- 
cide, 317,  in  defence  of  his  master. 

Sewers,  commissioners  of,  property  under  them,  how  described, 
30. 

Shaft.     See  "Mine.** 

Sheep.     See  "Cattle.* 

Shilling.     See  **  Coin.' 

Ship,  stealing  from,  in  port  or  in  a  river  or  canal,  indictment  for, 
212;  punishment,  212;  evidence,  212.  Indictment  for 
plundering  or  stealing  from  a  ship  in  distress,  wrecked, 
stranded,  or  cast  on  shore,  195;  venue,  196;  punishment, 
196;  evidence,  196.  Indictment  for  impeding  a  person 
endeavouring  to  save  his  life  from  a  ship  in  distress  or  wreck- 
ed,  351;   punishment,  351;    evidence,  351.      Indictment 


»» 
if 


574  Imdez. 

for  setting  fire  to  a  slnp,  260;  punishment,  260;  evidence, 
260.  Indictment  lor  die  like  with  intent  to  prejadice  the 
owner  of  the  ship  or  goods,  or  nnderwriters,  261;  pnnidi-' 
ment,  262 ;  evidence,  262.  Indictment  for  destroyii^  a 
ship  with  the  like  intent,  267 ;  punishment,  267 ;  evidence, 
268.  Indictment  for  damaging  a  ship  otherwise  than  bjr 
fire,  268 ;  ponishment,  268 ;  evidence,  268.  Indictment  fiv 
ezhiMting  a  false  light  or  signal  to  bring  a  ship  into  danger, 
269 ;  pumshment,  269 ;  evidence,  269.  Indictment  for  doiqg 
any  thing  tending  to  the  immediate  loss  of  a  ship,  269 ; 
pvnishmect,  269 ;  evidence,  269.  Indictment  for  destroy- 
ing any  part  of  a  ship  in  distress  or  wrecked,  270;  ponish- 
ment, 270 ;  evidence,  270.  Indictment  for  catting  away, 
ftc,  bnoys,  &C.,  or  dmng  any  act  with  intent  to  cot  away, 
&c,  buoys,  &c.,  belonging  to  or  attadied  to  ships,  270; 
punishment,  270;  evidence,  271. 

Shipwredud  goods,  bdng  in  possession  o^  161. 

Shatoting,  murder  by,  indictment  for,  329.  Indictment  for  shoot- 
ing at  a  person  with  intent  to  murder,  345 ;  punishment, 
345;  evidence,  345.  Indictment  for  attempting  by  draw- 
ing a  trigger,  or  in  any  other  manner,  to  shoot  at  a 
person  with  intent  to  murder,  345 ;  punishment,  345 ;  evi- 
dence, 346.  Indictment  for  shooting  at  a  person  vrith  in- 
tent to  maim,  disfigure,  disable,  to  do  some  grievous  bodily 
harm,  or  to  prevent  or  resist  a  lawfiil  apprebensum  mr  de- 
tainer, 349;  punishment,  350;  evidence,  350.  Indictment 
for  attempting  to  shoot  with  the  like  intent,  350 ;  punish- 
ment, 350;  evidence,  350.  Indictment  for  shooting  at  offi- 
cers in  the  army,  navy,  or  revenue,  in  the  exercise  i^  their 
duty,  357;  venue,  17;  punbhment,  358;  evidence,  358. 
Shooting  at  a  ship,  &c,  belon^ng  to  the  navy  or  revenue. 
Indictment  fcM-,  471;  venue,  17;  punishment,  471 ;  evidence, 
471. 

Shop,  breaking  and  entering,  and  stealing  in,  indictment  for,  210; 
punishment,  210;  evidence,  210;  setting  fire  ta  See  "  Ar- 
son,"    Riotously  demolishing.    See  "  Biot." 

Shrub.     See  "  Tree." 

Signal.     See  "  Ship,"  "  Smuggling," 

Silk  goods  in  any  stage  of  manufocture,  stealing,  indictment  for, 
211;  punishment,  211;  evidence,  211.  Indictment  for 
cutting,  breaking,  or  destroying,  or  damaging,  with  intent 
to  destroy  or  render  useless,  silk  goods  in  the  loom,  &c.,  or 
odier  process  of  manufacture,  263;  punishment,  263;  evi- 
dence, 263.  Indictment  for  cutting,  &&,  or  damaging,  &c, 
any  vrarp  or  shute  of  silk,  264;  punishment,  264;  evidence, 
264.  Indictment  for  entering  a  building  by  force  to  com- 
mit these  offences,  264;  punishment,  265,  evidence,  265. 

Similiter,  84.  87. 
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Simple  larceny.    See  "  Larceny" 

Slander.  See  **  LibeL"  Indictment  for  slanderous  words  to  a 
magistrate,  443;  punishment,  444;  evidence,  444. 

Smuggling,  468.  Indictment  for  lighting  a  fire,  &&,  on  the 
coast,  as  a  signal  to  smuggling  vessels,  468;  venue,  468; 
punishment,  468;  evidence,  468.  Indictment  for  being 
armed,  and  assembled  for  the  purpose  of  assisting  in  running 
uncustomed  goods,  &c.,  469;  venue,  17;  punishment,  470; 
evidence,  470.  Indictment  for  assisting  in  running  uncustom- 
ed goods,  470;  punbhment,  470 ;  evidence,  470.  Indictment 
for  shooting  at  a  ship  belonging  to  the  navy  or  revenue, 
471;  venue,  47 1;  punishment,  471;  evidence,  471.  In- 
dictment for  shooting  at  officers  of  the  army  or  navy,  &c., 
or  officers  of  the  customs  employed  for  the  prevention  of 
smuggling,  357;  venue,  17;  punishment,  358 ;  evidence,  358. 
Indictment  for  maiming  or  wounding  such  persons,  358; 
venue,  17;  punishment,  358;  evidence,  358.  Indictment 
for  assaulting  or  obstructing  such  persons,  358;  venue,  17 ; 
punishment,  359;  evidence,  359.  Indictment  for  being 
found  in  company  with  four  others,  with  goods  liable  to 
forfeiture,  472;  venue,  17;  punishment,  472;  evidence, 
472.  Indictment  for  being  found  with  one  other  person, 
armed,  near  a  navigable  river,  472 ;  punishment,  472 ;  evi- 
deuce   472 

Sluice.     See  "  Canai;*  "  Navigable  River." 

Snare.     See  "  Conies,"  "  Deer,"  "  Hares," 

Sodomy,  indictment  for,  371a  punishment,  371;  evidence,  371. 
Indictment  for  an  assault  with  intent  to  commit,  372;  pu- 
nishment, 372;  evidence,  372. 

Soldier.    See  "  Allegiance" 

Soliciting  a  man  to  commit  an  offence,  indictment  for,  526; 
punishment,  526;  evidence,  526. 

Son  assault  demesne,  342* 

South-sea  bonds,  stealing,  160;  forging,  303. 

Sovereigns.     See  "  Coin." 

Special  plea.  See  **  Abatement,"  **  Autetfois  acquit,  Sfc."  **  Ju' 
risdiction,"  **  Pleas  in  Bar," 

Special  venue.     See  **  Place," 

Stabbing,  indictment  for  murder  by,  307.  Indictment  for  stab- 
bing, cutting,  or  wounding,  with  intent  to  murder,  346; 
punishment,  346;  evidence,  346.  Indictment  for  stabbing, 
cutting,  or  wounding,  with  intent  to  maim,  disfigure,  dis- 
able, to  do  some  grievous  bodily  harm,  or  to  prevent  or  re- 
sist lawful  apprehension  or  detainer,  346;  punishment, 
347;  evidence,  347—349.     See  Add, 

Stables,  setting  fire  to.  See  **  Arson."  Riotously  demolishing. 
See  "  Riot." 
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Stacks  of  corn,  grain,  pulse,  straw,  hay,  or  wood,  setting  fire  to, 
indictment  for,  262 ;  punishment,  262 ;  evidence,  262. 

Staith.     See  "Mine." 

Sunding  route,  72.  86. 

Starving,  murder  by,  indictment  for,  332. 

Sute.    See  "  Acts  cf  Slate  " 

Statement.     See  "  Indictment.** 

Statutes,  in  what  cases  to  be  proved,  and  how,  116.  Certainty 
required  in  indictments  on  statutes  creating  offences,  46,  47; 
or  imposing  a  higher  degree  of  pumshment,  46.  99.  ^tH 
viso  and  exception  in  a  statute,  when  to  be  stated  in  plead- 
ing, 48 ;  how  proved,  98. 

Stealing.     See  " Larceny" 

Stealing  children,  366. 

Steam  engine.     See  "  Machinery"  "  Mine." 

Stile.     See  "  Fences." 

Stock,  public,  stealing  tallies,  orders,  or  securities,  entitling  to 
any  share  in,  indictment  for,  192;  punishment,  192;  evi« 
dence,  192. 

Stockings  in  the  loom,  &&,  or  other  process  of  mannfacCure, 
cutting,  breaking,  or  destroying,  or  damaging  with  intent 
to  destroy  or  render  useless,  indictment  for,  263 ;  punish- 
ment, 263;  evidence,  263.  Entering  a  building  by  force  to 
commit  such  offence,  indictment  for,  264;  punishment,  265; 
evidence,  265. 

Stores,  indictment  for  embexzling  or  stealing  the  King's  stores, 
(ammunition,  sails,  cordage,  or  naval  or  military  stores), 
410;  punishment,  410;  evidence,  410.  Setting  fire  to 
them.     See  "  Burning." 

Stores,  naval,  indictment  for  having  in  his  possession,  411; 
punishment,  411;  evidence,  41 1. 

Strangling,  indictment  for  murder  by,  331.  Indictment  for  an 
attempt  to  strangle,  344;  punishment,  344;  evidence, 
345. 

Straw.     See  "  Stack." 

Striking.    See  "  JssauU,"  *'  Beattng." 

Subjection  to  the  power  of  others,  in  what  cases  an  excuse  for 
crime,  14,  15. 

Subornation  of  perjury,  indictment  for,  431 ;  punishment,  433; 
evidence,  434. 

SubpoenOf  146.     Suhpaena  duces  tecum,  147. 

Subsequent  felony,  indictment  for,  527 ;  punishment,  527 ;  evi- 
dence, 528. 

Suffocate,  attempt  to,  indictment  for,  344;  punUhment,  344; 
evidence,  345. 

Surname  of  the  defendant  in  an  indictment,  24 

Surplusage,  what  may  be  rejected  as,  38.  50.  99 — 101. 

Surveys,  public,  125 ;  private,  126 ;  how  proved. 

Swans,  stealing,  162. 
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T. 

Tackle.     See  "  Machinery  J* 

Taking,  what,  to  constitute  larceny,  168;  actual,  169;  construc- 
tive, 169—178. 

Tally,  entitling  to  any  share  in  public  stock,  indictment  for 
stealing,  192;  punishment,  192;  evidence,  192. 

Technical  terms,  what,  necessary  in  an  indictment,  45,  46. 

Tenant  in  common,  or  joint  tenant,  by  taking  the  thing  in  com- 
mon from  his  co-tenant,  in  what  cases  guilty  of  larceny, 
.      169. 

Tenor,  implies  a  literal  copy,  43.     Variance  after  it,  95. 

Terriers,  how  proved,  126. 

Testamentary  paper.     See  **  WilL" 

Threatening  letter,  indictment  for  sending  or  delivering  a  letter 
demanding  money,  457 ;  punishment,  457 ;  evidence,  457. 
Indictment  for  sending  a  letter,  threatening  to  accuse  an- 
other of  a  crime,  with  intent  to  extort  money,  &c.,  from 
him,  459;  punishment,  459;  evidence,  460.  Indictment 
for  sending  a  letter  threatening  to  kill  or  burn»  &c.^  460 ; 
punishment,  460;  evidence,  460. 

Threatening  to  accuse  a  man  of  a  crime,  indictment  for,  458 ; 
punishment,  459 ;  evidence,  459« 

Threshing  machine,  cutting,  breaking,  or  destroying,  or  damag- 
ing with  intent  to  destroy  or  render  useless,  indictment 
for,  265 ;  punishment,  265 ;  evidence,  265. 

Tim'ber.     i§ee  **  Burning." 

Time,  how  stated,  33.     How  proved,  88. 

Toll  house.     See  "  Turnpike." 

Tomb-stone,  inscription  on^  how  proved,  and  in  what  cases  evi- 
dence, 126. 

Trade,  buildings  used  for  the  purpose  of  carrying  on,  setting  fire 
to,  Indictment 4br,  255;  punishment,  255;  evidence,  255. 

Training  to  arms,  within  what  time  the  indictment  must  be  pre* 
ferred,  57. 

Traitorously,  requisite  in  an  indictment  for  treason,  45. 

Transportation,  returning  from,  indictment  for,  422;  venue, 
422 ;  punishment,  422 ;  evidence,  422. 

Traverse  of  an  indictment,  in  what  cases  allowed,  73. 

Traverse.     See  "  General  traverse." 

"Treason,  high,  373 — 383.  Indictment  for  compassing  the  king's 
death,  373 ;  venue,  21 ;  overt  acts,  374;  evidence,  376.  99. 
101,  102.  Ill,  112.  Indictmentfor  levying  war,  377;  evi- 
dence, 378.  Indictment  for  adhering  to  the  king's  ene- 
mies, 379;  overt  acts,  380,  381;  what  an  adhering,  380» 
381 ;  who  an  enemyi  381 ;  evidence,  382.     Indictment  for 
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treason  on  tfo^.  36  G.  3,  c.  7,  «.  1,  382,  363.  Aid£rs  and 
abettors  in  high  treason,  379.  Thtfre  are  no  accessaries, 
all  are  principab,  9.  520. 

Tree,  sapling,  shrab,  or  underwood,  growing  in  parks,  pleasure 
grounds,  gardens,  orchards,  or  avenues,  or  grounds  adjoining 
to  or  belonging  to  a  dwelling-house,  value  above  R,  indict- 
ment  for  stealing,  cutting,  breaking,  rooting  up,  or  otherwise 
destroying  or  damaging,  with  intent  to  steal,  186;  punish- 
ment, 186;  evidence,  187.  Indictment  for  cutting,  break- 
ing, barking,  rooting  up,  or  otherwise  destroying  or  da- 
maging, 277;  punishment  277;  evidence,  277.  The  like 
growing  elsewhere,  value  5/.,  indictment  for  stealing  or 
cutting,  &c.,  with  intent  to  steal,  187 ;  punishment,  187 ; 
evidence,  187.  Indictment  for  cutting,  breaking,  barking, 
frc,  278;  punishment,  278;  evidence,  278.  The  like, 
wheresoever  growing,  value  Is.,  stealing,  first  and  second 
oflfence,  159;  indictment  for  the  third  ofience,  188;  punish- 
ment, 189 ;  evidence,  189.  Indictment  for  cutting,  breaking, 
barking,  &c.,  third  offence,  278;  punishment,  279;  evi- 
dence, 279. 

Trench.     See  "  Mine." 

Tumult.     See  *<  BiotJ* 

Turnpike,  gate,  wall,  chain,  rail,  post,  bar,  or  other  fence  be- 
longing to  a  turnpike  gate,  or  house,  building,  or  weighing 
engine,  throwing  down,  levelling,  or  destroying,  indictment 
for,  274;  punishment,  274;  evidence,  274. 

Turnpike  road,  property  belonging  to,  how  described,  30. 

U. 

Underwood.    See  "  Tree." 
Underwriter.     See  "  Ship," 

Unknown  person,  goods  of,  or  injury  to  the  person  of,  how  de- 
scribed in  an  indictment,  31 ;  evidence  to  support  it,  163. 
Unlawful  oath.     See  "  Oath." 
Unnatural  offence.     See  "  Sodomy." 
UtensU.     See  **  Fixture." 
Uttering.     See  "  Coin,"  "  Forgery." 

V. 

Valuable  security,  what,  160;  indictment  for  stealing,  192;  pun- 
ishment, 192;  evidence,  192. 

Value,  variance  in  pleading  and  proof,  in  what  cases  material, 
45.  94.  163. 

Variance  between  the  pleading  and  proof,  in  time^  35,  36.  88. 
255;  in  place,  35,  36.  89.  256;  in  the  name  of  the  party 
injured,  31.  93;  in  the  offence  charged,  48. 91.  92;  in  mat- 
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ten  of  record,  44.  94 ;  in  written  instrnments,  42,  43.  95, 
96.  281.  285,  286,  402.  457;  (a  mere  literal  variance  not 
material,  42.  95);  in  words,  44.  96.  404;  as  to  ^oods,  44. 
92.  100.  158;  as  to  value  or  sums  of  money,  44.  99.  163. 

Variance,  in  what  cases  and  when,  amended,  95. 

Vegetable.     "  See  Frtdt." 

Venue,  general  rule,  16;  in  indictments  for  extortion,  16;  for 
plundering  wrecks,  17;  for  assaulting,  &c.,  officers  of  the  ex- 
cise, and  for  offences  against  the  customs,  17;  for  robbing 
mails,  stealing  letters,  and  embezzling  votes,  17;  for  en- 
deavouring (o  aeduce  soldiers  from  their  allegiance,  17;  for 
forgery,  17;  for  offences  against  the  stamp  duties,  17;  for 
bigamy,  17;  for  felonies,  &c.,  in  Wales,  17;  for  offences 
within  the  county  of  a  city,  18 ;  for  offences  committed  out 
of  the  realm,  18;  for  offences  on  the  high  seas,  19;  for 
murder  or  manslaughter,  where  the  act  and  death  are  in 
different  countries,  &c.,  20;  for  ofiences  on  the  boundaries 
of  counties,  or  begun  in  one  county  and  completed  in 
another,  20;  where  the  act  is  done  in  one  countyi  and 
the  goods  are  carried  into  another,  20;  for  offences  com- 
mitted during  a  journey  or  voyage,  21;  for  treason,  21 ;  for 
conspiracies  and  other  misdemeanors,  21;  for  embezzle- 
ment, 21  {  against  accessaries  before  the  fact,  22;  against 
accessaries  after  the  fact,  22;  against  receivers,  22.  See 
the  different  titles. 

Vessel.    See  **Shifk" 

Violent  presumptions,  114.     See  *'  Pretumptive  Evidence" 

Voluntary  escape,  indictment  for,  415. 

Voluntary  manslaughter,  312. 

Voyage.     See  "  Fenue" 

W. 

Wad.     See  "  Mine,** 

Waggon-way.     See  **  Mine.** 

Wales,  venue  in  indictment  for  offences  committed  in,  17. 

Wall.     See  "  Fence.** 

Wall  of  the  sea.     See  "  Canal,**  ♦*  Marsh**  "  River,**  "  Sea,'* 

War,  articles  of,  how  proved,  1 27. 

War,  levying,  378;  direct,  378;  constructive,  378.     Indictment 

for  levying  war,  377;  evidence,  378. 
Warehouse,  breaking  and  entering,  and  stealing  in,  indictment 

for,  210 ;  punishment,  210;  evidence,  210.    Setting  fire  to. 

See  **  Areon**    Riotously  demolishing.    See  **  Riot,*^* 
Warrant  for  the  payment  of  money,  stealing,  192 ;  forging  and 

uttering,  295. 

Warrant  for  the  delivery  of  goods,  stealing,  192 ;  forging  and  ut- 
tering, 298. 

Warrant  of  attorney.    See  "  Courts  of  Record,**  "  Forgery.** 
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Warren.     See  "  Coney*' 

Water-way.  See  "Mine. 

Way.     See  **  Highway: 

Weighing  engine.     See  **  Tvrnpike.*'  ] 

Wliarf,  stealing  from,  indictment  for,  213;   punishment,  213;  jl 

evidence,  213.  '  •! 

Wife,  in  what  cases  excused  by  the  coercion  of  her  husband,  14, 

15.    Cannot  be  a  witness  for  her  husband,  137.    In  what  | 

cases  she  may  be  a  witness  against  him,  1 37.     She  camiot  • 

be  gpuilty  of  larceny,  by  taking  the  goods  of  her  husband, 
168.  She  may  justify  a  battery,  342;  or  even  a  homicide, 
317,  in  defence  of  her  husband.  i 

Will.     See  "  Forgery."  \ 

Will,  codicil,  or  other  testamentary  instrument,  indictment  ibr  ' 

stealing,  destroying,  or  concealing,  184;  punishment,  184; 
evidence,  184.  j 

Will  of  lands,  how  proved,  130;  copy  of  a  probate  of  a  will,  in 
what  cases  evidence,  121. 

Witness.  See  "  Evidenee."  Two  witnesses  necessary  in  high 
treason  not  relating  to  the  coin  or  seals,  145;  and  in  per- 
jury, 145 ;  in  all  other  cases  one  witness  is  sufficient,  145. 

Wood,  setting  fire  to.     See  "Arson." 

Wood,  stack  of.     See  "  Stack." 

Wood-worki     See  "  Fixtures." 

Woollen  goods  in  the  loom,  &c.,  or  other  process  of  manufiM^tnre, 
cutting,  breaking,  or  destroying  or  damaging,  with  intent  to 
destroy  or  render  useless,  indictment  for,  263;  punishment, 
263 ;  evidence,  263.  Cutting,  &c.,  or  dama^ng  any  waip 
or  shute  of,  indictment  for,  264;  punishment,  264;  evi- 
dence, 264.  Entering  a  building  by  force,  to  commit  sueh 
oflbnces,  indictment  fur,  264;  punishment,  265;  evidence, 
265. 

Words.  See  "  Sedition,"  "  Slander,"  "  Vanance."  In  what 
cases  treason,  375. 

Worship.     See  "  Disturbing." 

Wounding.     See  "  Deerkeepers,"  "  Officer,"  "  Stabbing." 

Wreck.     See  "  Officer,"  "  Ship,"  "  Shipwrecked  goods." 

Writ     See  "  Courts  of  Record." 

Writ,  how  proved,  1  !&• 

Writings,  in  what  cases  treason,  375.  380. 

Written  instruments,  how  stated  in  indictments,  &c.,  41-  -44 ; 
how  proved  if  under  seal,  128 ;  how,  if  not  under  seal,  130. 
See  "  Variance." 


FINIS. 


